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s the Profeſſion may expect ſome account of the authenticity 

of the manuſcripts from which this work is taken, I think 
it neceſſary to ſay that they are unqueſtionably the hand- writing 
of Lord Chief Juſtice Willes himſelf, that they were bequeathed 
by him to his ſon the late Mr. Juſtice Witles, and by him to his 
ſon the late Mr. Edward Willes, from whom they came into the 
poſſeſſion” of his two ſurviving ö who have entruſted . 
ot to me By ee Nes | 


* 


Though Lam aware chat gerede k has been o juy imputed 
to ſame publiſhers of reports from the manuſcript notes of their 
 ariteſtors, which they had taken for private uſe only, and in 
ſome inſtarices at early periods of their profeſſional lives, it ap- 
pears to me that the preſent publication will neither commit the 
reputation of the learned Judge whoſe name is prefixed to it, or 
be liable to the objection that is ſometimes deſervedly raiſed 
ack the 5 ee of 3 Works. 

Having ichafety: ſtudied the writings and Anis of this 
great Judge, I think that the publication of theſe determinations 
will occaſion his name as a Lawyer to be held in as high eſti- 
mation in ſucceeding ages as it was in the time when he lived. 


Le 


| 


' The preſent work differs fide the generality of poſthumous 
works 1 in this reſpe&, that the different parts of it were not only 
written by the Chief Juſtice for the purpoſe of making them 
public, but for the moſt part they were actually publithed to the 
_ profeliion oy himſelf. ; 


That the Lord Chief Juſtice intended them for publication in 
this mode is apparent from the very careful and regular manner 
in which, to a certain period, he copied out his own Judgments 
in ſeparate note books after he had written them on the paper 
books belonging to the particular caſes: And declarations of 

A | 4 - tuck 


r : \ | - 
. & 4 


a 


ſuch an intention were made by bib to the late Mr. Juſtice 
Milles, who wiſhed to publiſh them himſelf, if the duties of the 
high ſtation which for many years he ſo honorably filled 
would have allowed Him leiſure for ſuch a work. Towards the 


latter part of his life indeed he was the leſs anxious to engage 
in ſuch an undertaking, fondly hoping that it might be executed 
by his fon, the late Mr. Eduard Willes, who bad he not been 

_ cut off at an early period of his life would have been an orna- 
ment to his en 


The ly hope I can indulge i in becoming the Editor of this 
work is that the late ſeaſon in which it is publiſhed may have 
enabled me to render it more valuable. by: references, in the 

notes, to the lateſt deciſions in our courts. But this collec- 
tion now appears in a more imperfect ſtate than probably 
it would if either Mr. Juſtice Willet or che late Mr. E. Willes 
had publiſhed it; as many of the determinations of the Court 
of Common Pleas during the latter part of the tinie when the 
Chief Juſtice preſided there are not now to be found, though it 
is evident from certain marks on the paper books of thoſe cafes 
that he had written out the judgments of the court which he 
publicly delivered. This loſs is however in ſome inſtances 
ſupplied by the manuſcripts of the late Mr. Juſtice Wm. Forte/cue, 
and by a copy of ſome notes taken by the late Mr. J. Abney, in 
the hand-writing of his clerk, which I have added in the notes, 
the former of which were in the collection of the Lord Chief 


Juſtice Willes, and the latter were obligiogly ſent to me by Mr. 
JO Lawrence. 


In examining the collection of Lord Chief Juſtice Willes's 
manuſcripts, it is not (I truſt) expected that I ſhould publiſh the 
whole: I have ſelected ſuch caſes as appeared to me of the 


* greateſt importance. All thoſe reſpecting the practice of the 


Court (except in very few inſtances) I have rejected altogether, 
not only becauſe they were not of ſufficient conſequence to be 


printed in a work of this kind, but alſo. becauſe the deciſions in 
; of them are already 1 in print. 


The body of this work wal. be found to conſiſt of four claſſe 
of caſes : CE VOL 
, 


„ 


EY Thoſe e are taken verbatim from the Lord Chief 
Juſtice 8 manuſcripts; and they are either the judgments of the 
court which he publicly delivered, containing as well his own 
abridgment of the record or ſpecial caſe as the reaſons on which 
the opinion of the court was founded, or caſes of which he 
wrote an account in his own note books after the caſes had been 
determined, 910 

adly, The een of . court which he gave, lien 
his own abridgment of the records; the records in which caſes 
J have abſtracted either from the e Fecoras.: or from the 
paper books. 

zdly, Caſes taken from ſhort notes of the Lord Chief Juſtice's 
manuſcripts, the records being abridged by myſelf. 

4thly, Thoſe where nothing more appeared on the Lord Chief 
Tuſtice's paper books than fimply © judgment for the plaintiff” 
or“ for the defendant” &c, the records of which caſes I have 
abridged, and the opinions of the court J have taken from other 
quarters and added in the notes. 

hroughout the- whole it may be obſerved that the language 

of the Lord Chief Juſtice is printed between inverted commas. 


The notes to this work (except where they conſiſt of references 
to caſes already in print and to ſome very modern deciſions) 


may alſo be arranged in four claſſes: 


iſt, Thoſe of the Lord Chief Juſtice, diſtinguiſhed by © MS. 
Lord Chief Juſtice Willes.“ 

2dly, Manuſcript caſes collected from various quarters, in 
the poſſeſſion of the Lord Chief Juſtice, to many of which he 
referred himſelf ; and Hey are diſtinguiſhed thus “ MS, Coll. 
Lord Chief Juſtice Willes.“ 

zaly, Manuſcript notes of Mr. Baron (afterwards ! Mr. Juſtice) 
Wm. Forteſcue, in his own hand 1 thus marked RIS. 
Mr. juſtice Nu. Forteſcue.” 

Athly, Notes taken by the late Mr. Jaſtice Abney, afterwards 
copied by his clerk ; thus diſtinguiſhed © MS, Abney J.“ | 


In preſenting this work to the public, my chief apprehenſion 
is, that the notes may in ſome inſtances be deemed to be either 
| | too 


$ { *% - 5 = 4 : Fe 
1 i 10 7 
0 | 
3 Gu | „„ 
; | too long or ill arranged, though my object has been to compreſs 
| them: but thoſe only; Who have undertaken a work of this 
5 | kind, know the" difficulty attending it. And I cannot but be 
conſcious that whatever merit there may be in this work, it is 
| the merit of the Lord Chief Juſtice ; whatever demerit, it be- 
longs to myſelf. | Owing partly to the neceſſity of decyphering 
i and tranſcribing myſelf the manuſcripts of the learned Chief 
Juſtice which are in a character peculiar to himſelf,-it has been 
however my occupation as well as my amuſement during the 
4 K vacations of ſeveral years paſt; and with all it's imperfections 
| I now commit it to the examination of a liberal Profeſſion. 
| „„ a ' | | ; * , . , 1 of if 
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JUDGES 


COURT OF COMMON PLEAS 


DURING THE TIME OF THESE REPORTS. 


—— AE ———— 
"EASTER, 10 Gzo, II. 1737. 
"WILLES, Lord Chief Juſtice. 


Dzxro r, . | 

 CoMYNs, bene 
J. FoRTESCUE ALAND.. | 

On the 7th of July 1738, 12 Geo. 2., Mr. Baron (William) 

Forteſeue was appointed to a ſeat on the Bench in this Court in 


the room of Mr. Juſtice Compns, who was appointed Lord Chief 
Baron of the Court: of Exchequer. 


In the vacation after Hilary Term 1739, 40, Mr. Juſtice 
Denton died, and Mr. Baron Parker ſucceeded him in this Court. 


In Michaelmas Term 1 741 Mr. Serj t. Burnett was appointed 
a Judge of this Court inſtead of Mr. Juſtice William Forteſcue, 
who was made Maſter of the Rolls. | 


In Michaelmas Term 1742 Mr. Juſtice Parker was appointed 
Lord Chief Baron of the Court of Exchequer, and Mr. Baron 


Aoney came into this Court. 


In Trinity Term 1746 Mr. Serjt. Birch was appointed a Judge 
of this Court in the room of Mr. Juſtice J. Fortęſeue Aland. 


In Zaſter Term 1750 Mr. Juſtice Abney died, and he was 
ſucceeded here by Mr. Serjt. .Gundry. 

In Hilary vacation 1754 H. Bathur/t Eſq. one of his Majeſty's 
counſel was appointed a Judge of this Court in the room of Mr. 
Juſtice Gundry. 

In Hilary vacation 1757 Mr. Juſtice Birch died; and in the 
following Term W. Noel Eſq., one of his Majeſty's counſel, ſuc- 


ceeded him in this Court. 
-£ 
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ARGUED aww DETERMINED 
IN THE 


COURT OF COMMON PLEAS, 


Sc. &c. Gc. 


Bix againſt Surrn. 


CM. 8 Gx. II. Roll 1283. ] 


8 wh opinion of the Court was thus delivered by 
Willes, Lord Chief Juſtice. « In formedon. This cauſe was 
ſpoken to the laſt term (a). 9 83 


The action was brought by Pbilip Brice againſt Gerard, Smith 
for four meſſuages and one acre of land in Old Brentford. The 
cauſe was tried before Lord Ch. Juſt. EYRE 17th February, 
8 Geo. 2; and a verdict was given for the plaintiff, but a caſe 
was reſerved for the opinion of the Court on theſe points; 


Firſt, Whether there was ſufficient proof of the will of Philip 
Brice, the grandfather of the plaintiff, under whom he claimed, 


in the declaration he only ſet forth the deviſe, not the condition, and held to be 


1737- 
— — 


Friday, 
May zoth. 


Under a de- 
vile to A. 
and his heirs 
for ever, and 
if he die 
without ĩſ- 
ſue then 

to his right 
heirs, A. 
takes an 


eltate-tail. CC As. 


The plaintiff 
in formedon 
claimed un- 
der a deviſe, 
to which was | 
annexed in 
the will a 
condition to 
pay a ſam 
of money; 
no objection. 


The atteſtation of a will of land need not fits that the witneſſes ſubſcribed their names in the pre- 


ſence of the teſtator. 


(a) By Hawkins Setjt. for the lain 
tiff and by Chapple King's Serjt. for the 
defendant; it had been argued before by | 
Le 


King's Serjt. for the latter. 


Wright Serjt. for the 8 and Eyre 


by 


" 
2 s 


1737» 
— — 


Balles 


againſt 
SUITH, 


EASTER TERM, 10 Gro. II. C. P. 
by reaſon that the witneſſes were all dead, and it was not ſaid 
in the atteſtation that they ſubſcribed their names in — pre- 


ſence of the * 


| Secondly, Whether the title deſcribed in the declaration was 
agreeable to the deviſe; the deviſe under which the plaintiff 
claimed being on condition, and the condition being omitted in 
the declaration. 


Thirdly, Whether the words of the will created an eſtate- 


tail in Philip the father of the demandant. 


The two firſt points have been already determined by the 


Court, that the will was well proved, and that the title was ſufh- - 


ciently deſcribed. They were determined before I came on the 
bench, but I am clearly of the ſame opinion. The laſt point was 
ſo determined in the caſe of Head v. Jones, Tr. 1736, B. C. 


As to the third: that remains to be conſidered, and it de- 
pends entirely on the conſtruction of the will of Philip Brice 
the grandfather, bearing date the 28th of July 1683. The 
words of the will, ſo far as they relate to the preſent queſtion, 
are * give and deviſe unto my ſon Philip Brice (who was the 
father of the plaintiff) all that my freehold meſſuage or tene- 


ment and ſo much of the freehold belonging thereunto as doth 


lie from the ſtakes there driven into the ground and faſtened 
into the river there on the eaſt (which are the premiſes in 


- queſtion) from and after the deceaſe of my wife Margaret unto 


the ſaid Philip Brice my ſon and his heirs for ever, on this 


condition that he ſhall pay unto my ſon William Brice 30 l. 


within one year after the death of my wife; and in caſe 
he ſhall not pay the ſaid 3o/., then I give the fame unto 
my fon Wiliam Brice to enjoy the rents and profits, until he be 
fully ſatisfied his ſaid 30 J. and no longer.” Then he gives 
ſeveral other tenements to ſeveral other of his ſons and their 
heirs for ever. Then follows this clauſe; © Item my will and 


mind 1s that in caſe any of my ſaid children, unto whom 1 
have bequeathed any of my real or copyhold eſtates, hall die 
without iſſue, then J give the eſlate ol him or them 0 dying 
unto his or their right heirs for ever.“ 


„ | The 


BASTER TERM; 16 GO. II. C. r. 
The queſtion is whetlier by theſe words Philip, the deviſer, 
| had an eſtate in fee or in tail? and this was divided into two 
. e | 


it, Whether he would have had an eſtate- tall in cafe the re- 


mainder had been deviſed over to a ſtranger? 2dly, Whether 


deviſing it over to the right heirs of the perſon fo dying with- 
out iſſue makes any difference | * 


As to the firſt queſtion ; it cannot be doubted now, after ſo 
many ſolemn reſolutions, but that'if a man deviſe an eſtate to 
A. and his heirs, and afterwards in his will give his eftate to 


another in caſe H. dies without iſſue, the ſubſequent words re- 
duce 4.'s eftate only to an eftate-tail, and reſtrain the general 


word “ heirs” to ſignify only © heirs of the body.“ 80 likewiſe 
if a man deviſe an eſtate to A., or to A. for life, without ſay- 
ing more, and afterwards in the fame will deviſe the eftate to 
another in caſe A. dies without iſſue, theſe ſubſequent words 


will enlarge A.'s eſtate by implication and give him an eſtate- 


tail. - And this is founded upon theſe known rules, that the 
intention of the teſtator ſhall always take place in the conſtruc- 
tion of wills ſo far as it can be collected from the will itſelf, and 
if it be not contrary to the rules of law; and that the pri- 
ority or poſteriority of words in a will (a) is not at all regarded, 
but that the whole will muſt be taken together to find out 
the intent of the teſtator. The caſes of Soulle v. Gerrard 
reported in Cro. Elix. 525, Dutton v. Engram reported in 
Cro. Jac. 427, and Whalley v. Reede and Hall in 1 Lntw. 804 
and 811, cited by my Brother Hawt#:ns counſel for the plaintiff, 


and many other caſes that might be cited, are caſes expreſs ' 


to this purpoſe. But this point has been now ſo often de- 
termined that my Brother CHaßple, who was counſel for the de- 
fendant, did not ſeem much to diſpute it. - 


2dly, But he ſeemed chiefly to rely on this diſtinction that 


though it would have this conſtruction in caſe the remainder 
had been deviſed over to a ſtranger, it will be otherwiſe in 
the preſent caſe, becauſe the remainder is deviſed over to the 


(a) The ſame rule alſo obtains in the conſtruction of deeds, Dougl. 690. 3d ed. 
heirs 


— ꝓb?ꝰü—— ——— 
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againſt 
l. 
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heirs of the perſon ſo dying without iſſue (a). But this diſ- 
tinction, though it ſeems at firſt to be of ſome weight, when 
conſidered makes no difference either in reaſon or law. Even 
in grants, where words are conſtrued much trier than in the 
| caſe of a will, if there be words that create an eſtate- tail, the 


| grantee will have an eſtate-tail, though the next remainder be 
limited to his heirs. And nothing is more common in ſettle- 
ments than to limit an eſtate to a man and the heirs of his body, 


remainder to his right heirs; and for this plain reaſon, to pre- 
vent his diſinheriting his iſſue except by ſome ſolemn act done 
in his life-time. If ſo plain a point wanted the authority of any 
caſes, the caſe of Turnman v. Cooper, Cro. Fac. 476. and leveral 
caſes mentioned in 2 Rol. Abr. 66 and 68, are caſes in point 
to this purpoſe. It is ſaid in Co. Lit. 21 and in Altham's caſe 
8 Co. 148. that if a man by deed grant an eſtate to a man and 
his heirs to hold to him-and the heirs of his body, he ſhall have 
only an eſtate- tail, and not even a fee- ſimple expectant unleſs 
the remainder be limited to his heirs : but that if it be granted 
to one and the heirs of his body to hold to him and his heirs, 
he ſhall then have an eſtate-tail and a fee-ſimple expectant. 
And the preſent caſe ariſing on the words of a will is much 


ſtronger as to this conſtruction. 


We are therefore all of opinion that Philip the father of the 
demandant took only an eſtate-tail by the words of the will, and 
conſequently that the verdi& being for the demandant but the 
poſtea being ſtayed till the opinion of the Court was had it muſt 
now be delivered to the demandant, in order that he may enter 
up his judgment (5).“ 


(a) By the words © die without iflue” | (5) This caſe is reported in Coy. Rep. 


the deviſor muſt either have meant, dy- 
ing without heirs of the body,” or without 
„ heirs generally :” but to ſuppoſe that he 
uſed thoſe words in the latter ſenſe would 


be to ſuppoſe that he intended to deviſe the 


lands © to his fon P. Brice and his heirs 
for ever, and if he die without ſuch heirs 
then to the ſame heirs.” There ſeems 


therefore leſs doubt reſpecting the deviſor's 
intention in ſuch a caſe than in the ordi- 
nary caſe of a limitation over to a franger 
after © a dying without iſſue by the firſt 
taker.” f . 


539+ and 2 Eg. Ca. Abr. 315. pl. 32: but 
no notice is taken of the ſecond point of 


this caſe in either of thoſe reports, nor do 


the reaſons given by the Court there ap- 
pear. There is alſo a little i inaccuracy in 
them both in the firſt point, in ſaying that 
* no ſubſcription was ſigned ſealed” and 
publiſhed &c, but only the names of the 


| witneſſes ſubſcribed ;?” the atteſtation was 


thus © Signed ſealed publiſhed and de- 
clared by the ſaid teſtator to be his laſt 


will and teſtament in the cs of us, 


; J. BEA 1 2 P. H.“ 
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WILLIAu Harvey again Grorce STOKES, 
IE. 7 Gro. 2. Rol. 934. 
Il HE opinion of the Court was thus given by. 


Willes Lord Chief Juſtice. * This comes on upon the de- 
fendant's demurrer to the plaintiff's replication. 


Debt on a bond for 1 50. entered into by the defendant to the 
plaintiff as ſheriff of the county of Eſſes 3d of March 1732. 


The . prays oyer of the condition, which is that“ if 


the above bounden Rebecca Stokes ſhall appear at the next county 
court to be holded at Witham or elſewhere in the ſaid county 
of Efſex, and then and there do.profecute her action with effect 
againſt Thomas Hawkins , gentleman for taking and unjuſtly 
detaining her cattle goods &c, and do alſo make return thereof, 
if return thereof ſhall be adjudged by law, and alſo do ſave 
harmleſs and indemnified the ſaid ſheriff his under-ſheriff de- 
puties and bailiffs touching and concerning the replevying and 
delivery of the ſaid cattle &c, then this obligation to be void 
&c.” And pleads that the plaintiff ought not to have his 
action againft him, for that Rebecca Stokes in the condition 
named did appear at the next county court held after making 
the ſaid bond viz. 13th of March 1732, and then and there 
did proſecute her action with effect againſt the ſaid Thomas 
Hawkins in the faid condition mentioned for taking and un- 
juſtly detaining her ſaid cattle goods and chattels in the ſame con- 
dition mentioned, and that no return thereof was adjudged ; 
and alſo that the faid ſheriff his under-ſheriff deputies and 
bailiff or any of them have not been damnified touching or con- 
cerning the replevying or delivery of the ſaid cattle goods and 
chattels or any of them ; and this he 1s ready to verify ; where- 
fore he prays judgment &c. 


The plaintiff replies that the plaint and action in the ſaid con- 
dition mentioned were afterwards, to wit, on the Morrow of 
the Aſcenſion of our Lord in the ſixth year of the reign of his 


preſent 


$ 


» 


1737. 
— — 


Kalter Term, 
10 Geo. 2. 


Saturday, 
May 21ſt. 


To debt on 
a replevin 
bond, de- 
fendant 
pleaded that 
A. (the par- 
ty replevy- 
ing) did 
proſecute 
his ſuit with 
effect, and 
that no re- 
turn of the 
goods was 
adjudged to 
B.-(the party 
diſtraining : ) 
plaintiff re- 
plied that a 
return was 
adj odged to 
B., never- 
theleſs ihe 
aid B. did 
not make 
return &c. 
and this he 
is ready to 
certify & c; 
ſpecial de- 
murrer, for 
that the 
plaintiff had 
not verified 
his replica- 
tion : 

— Held, iſt, 
that certify 
ſhould be 
taken to 
mean ver; 
and that even 
no ve:ifica- 
tion was ne. 
ceſſary, it 
being in the 
negative; 
2dly, that 
the miſtake 
of the name 
of B. for A, 
was fatal, 
and might 
be taken ad. 
vantage of 
On demurrer, 
thoogh not 
aſligned as 
cauſe of de- 
murrer. 
Com. Rep. 
565. S. C. 
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1737. preſent Majeſty removed by his Majeſty s writ of rebordurl 
ve Gong into his Majeſty" 8 Court of Common Pleas, and thereupon ſuch 
proceedings were had in this court that afterwards, vis. in Yinity 
Term fixth and ſeventh of his ſaid Majeſty's reign by reaſon 
of the default of the ſaid Rebecca, it was conſidered by this 
Court that the ſaid Rebecca and her pledges of, profecution in 
that behalf ſhould be in mercy, and that the ſaid Thomas 
Hawkins ſhould be without day, and that. he ſhould have 
return of the cattle goods and chattels aforeſaid, as by the re- 
cord thereof remaining in this court here doth more fully ap- 
pear ; and therefore the ſaid Rebecca did not proſecute her action 
with effect; nevertheleſs the ſaid Thomas did not make return of © 
the ſaid goods and chattels according to the tenor of the ſaid con- 
dition of the ſaid bond ; and this he is ready to certify ; where- 
fore he prays judgment &c. 


The defendant demurs; and for cauſe of demurrer ſhews' 
that the ſaid William hath not verified his ſaid replication, and 
for that the replication i is uncertain and without form. 


Two objections (a) were taken by the counſel for the de- 
fendant; 


Firſt, that the replication Joes not conclude rightly ; it being, 
« and this he is ready to certify,” inſtead of © this he is ready 
to veriſy; and this is aſſigned as cauſe of demurrer. 


Secondly, that the breach aſſigned in the replication is, 
Thomas did not make return of the ſaid cattle goods and chat- 
tels according to the tenor of the condition of the ſaid bond, 
inſtead of Rebecca. This is not ſhewn as a cauſe of demurrer, 
but was inſiſted on as matter of ſubſtance. | 


At the time when this matter was ſpoken to the Court were 
of opinion that the firſt objection was of no weight; for that 
certificare ſhould be taken to ſignify the ſame as verificare ; and 
for that this part of the replication need not be verified by the 
plaintiff, it being in the negative; according to the rule in Co. 


(a) This caſe was argued on Friday] ſupport of the demurrer * Wright Serjt. 
_ May 14th by Parker King's Serjt. in | againſt it. 
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Lit. 30g. 4. which was cited at the bar. And I will add 
this further reaſon why this is well enough, becauſe it is one 


of thoſe defects which are exprefsly cured after verdict by 


the ſtatute 16 & 17 Car, 2. c. 8., and upon a Annen, by the 
4 & 5 of Anne c. 16. 0 


But as to the ſecond exception, it ſeems to be of great weight, 


-and to be matter of ſubſtance and not of form ; for that part of 
the replication where Thomas is miftaken for Rebecca is the 
only breach that is aſſigned to maintain the plaintiff*s action, 
and therefore may be inſiſted on by the defendant, Se not 
| ſhewn as cauſe of demurrer. 


But it was faid that it is helped either by the ftatute 8 Hen. 6. 


c. 12. and c. 15, or by the 16 & 17 Car. 2. c. 8;, or the ſtatute | 
4 & 5 An, c. 16. for the amendment of the law. But on con- 


fideration we think that it is ſuch a defect as is not cured by 
any of theſe ſtatutes. It is ſaid in Blackamore's caſe, 8 Co. 162. 
that there are fourteen miſpriſions, to which the ſtatutes of Hen. 8. 
do not extend, and one of them is a © Jeofail or inſufficient 
pleading or any other default of the party or his counſel,” for 
thoſe ſtatutes extend to miſpriſions of clerks only; and this 
ſeems directly to be the preſent caſe. The caſe in Cro. Fac. 13. 
Philips v. Rice Hugre is exactly agreeable to this. Error on a 

judgment in C. B. in audita querela. The queſtion was con- 
Cerning an annuity payable to one Fohn Buſh at a certain time 
and place; the plaintiff inſiſted that he tendered the annuity but 
that John Buſh was not there to receive it; defendant, pro- 
teſtando &c, pro placito idem Fohn Buſh dicit that he was there 
to receive it; the plaintiff demurred ; held that it was no plea, 
for that it was pro placito idem Johannes Bus] dicit, inſtead of 
Ricz; it was urged that theſe words“ idem Fohannes Buſh” 
were void words, and amendable, the plaintiff not having aſ- 
ſigned it for cauſe of demurrer. But, per Curiam, it is not 
amendable, becauſe it is the ſubſtance of the plea, and not the 


3 of a word only; and, as it is, there is no plea at 


(a) But N ene it being n ſkhewn is cauſe of demurter” See * 
c. 16. 1. | 


all. 
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all (a). There is a like caſe in Cro. Fac. 587; John Thomas 
_ executor of Nicholas Foyce v. Willoughby. Aſſumpſit. Promiſe . 
laid that, in conſideration that he the ſaid Nicholas would 
deliver unto him (the defendant) on requeſt 4o/., he would 
repay it on ſuch a day; and the declaration was, quod idem 
Nicholaus in facto dicit quod ipſe idem Nicholaus' delivered 
to him the 40. &c. Non aſſumpſit pleaded, and verdict 
for the plaintiff. But judgment was arreſted; for though it 
was ſaid that this was the miſtake of the clerk only, yet it 
was reſolved that it could not be amended, for that it was the 
very ſubſtance of the declaration, and no precedent fact to in- 
duce thereto; and that it was not a caſe where the iſſue is 
between Jobn and William, and the iſſue is quod idem Johannes 
petit quod inquiratur per patriam, et prædictus Johannes ſimi- 
liter; for that is merely the default of the clerk, where he had 
a precedent record to guide him how he ſhould join ifſue.” 
But here it is the default of the plaintiff in his replication. The 
caſes of Birton v. Mandel reported in Cro. Fac. 67, and by 
another name in Yelverton 65, Fohn Vita, v. James Vita, Cro. 
Elix. 435; Cofton v. Coflon, Cro. Eliz. 752; and Ruſſell v. 
Grange, Cro. Eliz. goꝗ; are after a verdict, and only a miſtake 
of the plaintiff's name for the defendant's ; ſo do not come up to 
the preſent caſe. And fo are the caſes of Leeſer v. Weſt, Cro. 
Fac. 444-, and Meredith's caſe, 1 Ventr. 217. (), which were 
cited for the plaintiff by Serjt. Wrigbt. The caſe of Rex v. 
Barnes, 2 Lev. 117. comes nearer to the preſent caſe, it being 
on a demurrer : but there it was only the miſtake of the plain- 
tiff's name for the defendant's, which is very different from, th 
preſent caſe. PN 


It remains therefore only to be conſidered whether this defect 
be helped either by the ſtatute 16 & 17 Car. 2., or by the 
ſtatute 4 & 5 Anne. The ſtatute 16 & 17 Car. 2. only cures 
defects after a verdict, and only where the chriftian or ſurname 
of the plaintiff or the defendant, demandant or tenant, is miſtaken, 
where it is right in any part of the preceding roll or record; 


( a) See alſo Britton v. Cole, Carth. 443. | Com. Rep. 250, and Blacklock v. Mariner, 
) The caſes of Abrahat v. Bunn, | ib. 557. are of the fame deſcription. 


to 


: EASTER TERM, 10 Geo. II. C. P. . 
fo it does not extend to the preſent caſe; and would not 1773. 
{1 think) have cured this even if after a verdict, becauſe here it 
is not the name either of the plaintiff or the defendant that _24iv? 
is miſtaken. The ſtatute 4 & 5 Anne ſeems only to extend 
to ſuch caſes as' were helped after a verdict by the other. 
ſtatute, and it expreſsly ſays that ſufficient matter muſt appear 
in the pleadings on which the Court may give judgment ac- 
cording to the very right of the cauſe: whereas no ſuch mat- 
ter appears upon theſe pleadings, there being no breach rightly 

aſſigned by the plaintiff, There was no caſe cited for the 
| Plaintiff ſince either of theſe ſtatutes, but the caſe of Lamplough 
v. Shortridge, 1 Salk. 219., which was cited on the other 
queſtion, and is nowiſe material to the preſent point. And I 


cannot find any caſe ſince the making of theſe ſtatutes where 
ſuch a defect as this has been cured. | 


I could heartily wiſh that it was in the power of the Court 
to rectify this miſtake: but we think that it is not, and are all 
of opinion that by reaſon of this miſtake judgment mult be for 
the defendant.” 


Judgment for the defendant. 
CHARLES SHELLEY againſt Grorce WRIGHT. W 
| — | eo. 2. 
i | . Wedneſday, 
Tur opinion of the Court was delivered as follows by Jone 2yth. 
| | A party, exe- 


miles, Lord Chief Juſtice. © Debt on a bond dated 14th of g2ed. is 
. elto d b 
May 1735 in 400“. the recital 
7 of a particu- 


The defendant prayed oyer of the bond, and condition, which that deed e 


condition was thus; that whereas the above-bound G. Wright fen, fuch 


has been employed under the above- named C. Shelley in the —Therefore 
where it was 


office of Auditor of Lincoln Nottingham Derby and Cheſter, and recited in the 
. : | condition 0 
in the office of Auditor of the Alienation-office, and has re- a bond that 
| . the obligor 
had received divers ſums of money for the obligee which he had not brought to account but acknow- 
leged that a balance was due to the _ it was holden that the obligor was eſtopped to ſay that 
he had not received any money for the uſe of the obligee. 
Were a- defendant pleads matter of excuſe that admits a non-performance (except in the caſe of an 
award) the plaintiff need not aſſign a breach in his replication. 
When a plaintiff replies that the defendant is eſtopped to plead his plea, he may demand judgment 


generally. | 
1 ceived 
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Seel ſundry ſums of money in the faid ſeveral offices as 


fees and perquiſites due to the ſaid C. Shelley as Auditor, and 
for which the ſaid G. Wright has not yet brought any ac- 
count to balance, but doth hereby acknowlege that there is a 
balance due to the ſaid C. Shelley for money received at divers 
times by him the ſaid G. Wright in the ſaid C. Shelley's office as 
Auditor, and for which he doth hereby acknowlege himſelf 
indebted, and doth hereby oblige himſelf his heirs executors 
&c. to pay the faid balance to the ſaid C. Shelley his executors 


&, and the ſaid G. Wright doth propoſe this obligation as a 


ſecurity to the ſaid C. Shelley for the ſeveral ſums of money ſo 
due to him as aforeſaid, if therefore the ſaid G. Wright his 
heirs &c, do and ſhall make and deliver unto him the ſaid 
C. Shelley a true and particular ſtate of all the fees perquiſites 
&c. which he hath received in the ſaid offices for the uſe and 
as the dues of the ſaid C. Shelley, and pay unto the ſaid C. Shelley 
his executors &&c, the balance thereof, or give him other legal 
ſecurity for the payment thereof within one month, and alſo 
ſhall deliver &c all books papers &c upon requeſt, then this 


obligation to be void, bur if default ſhall be made in all or any 


of the clauſes or . aforeſaid then to remain in full 
force. 


Firſt, there was a plea in abatement, which was overruled 
on a demurrer (a), and the defendant was ordered to anſwer 


over; and thereupon 


He pleaded that the plaintiff ought not to have his action 
againſt him, for that he the ſaid George [the defendant] before 
the ſuing forth of the original writ had not received any fees 
perquiſites &c in the aforeſaid offices or any of them for the 
uſe and as the dues of the ſaid C. Shelley, and inſiſted on ſome 
other matters (o) not material to the points in queſtion, 


The plaintiff replied that the ſaid George ought not to be PA 


mined or received to plead the plea above by him pleaded as to 


(q) See an account of that part of the ] anſwer to the other parts of the condition 


caſe in Cum. Rep. 562, and Barnes 338. | of the bond. 
() Which were pleaded by way of 


fo 
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ſo much thereof wherein he lpads that before the ſuing out of. 
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the original writ of the ſaid Charles he the ſaid George had not go Tory 


received any fees perquiſites or profits in the (aid offices or any 
of them for the uſe and as the dues of the ſaid Charles, becauſe 
. he ſays that before the ſuing out of the ſaid original writ, to 
wit, on the ſaid 14th of May 1735 the ſaid George by the ſaid 
condition ſubſcribed to the ſaid writing obligatory ſealed with 
his ſeal as aforeſaid acknowleged that he had received fundry 
ſums of money 1n the ſaid ſeveral offices in the condition men- 
tioned as fees and perquiſites due to the ſaid Charles as Auditor 
as aforeſaid, and for which the ſaid George had not then brought 
any account to balance, but thereby acknowleged that there was 
a balance due to the ſaid Charles for monies received at divers 


times by him the ſaid George in the ſaid Charles's offices as 


Auditor as aforeſaid, and for which be thereby acknowleged 
himſelf indebted and thereby obliged himſelf his heirs &c to pay 
the ſaid balance unto the ſaid Charles his executors &c; which 


againſt 
Weis N Te 


ſaid writing obligatory with the condition ſubſcribed the ſaid George 


doth not deny nor to it ſufficiently anſwer; and this he is ready to 
verify; wherefore he prays judgment if the ſaid George ought to 
be admitted and received againſt his own acknowlegement by his 
deed aforeſaid to plead the plea by him above-pleaded that he hath 
not received any fees perquiſites &c in the ſaid offices or any of 
them for the uſe and as the dues of the ſaid Charles as aforeſaid, 


To this the defendant demurred generally, and the plaintiff 
joined i in demurrer. 


Hewling Serjt., and Compns Serjt. for the defendant. 
Skinner Serjt., and Parker Serjt. for the plajoult 


| Three objections were taken by the defendant to the plaintiff's 
replication ; 


Firſt, That no one can be eſtopped by a recital. 
Secondly, That there is no breach affigned. 
Thirdly, That no judgment is prayed. 


Firſt; As to the Eſtoppel. There are ſome general ſay- | 


ings in the books that no one ſhall be eſtopped by a recital; 
| . „ 
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1773. as in Co. Lit. 352. B.: but the reaſon there given is © becauſe it 
SY is no direct affirmation”. And in 1 Rol. Abr. 870 and 872. 
3 which were cited for the defendant, there are ſome few caſes in 
which it was holden that a man ſhall not be eſtopped by a recital: 
but there are more caſes there in which it was held that he may 
be eſtopped; and in 872 there is a diſtinction laid down that a 
22 perſon ſhall not be eſtopped by a general recital, but ſhall by the 
| recital of a particular thing. Accordingly there are ſeveral caſes 
there parallel to this (only the recitals are not quite ſo ſtrong) 
where it was held that the party is eſtopped. And ſo likewiſe 
it is held in Co. Elis. 756, 757, Willoughby v. Brook, and 
in Hart and Buckminſter, in Styles 103, reported alſo in 
Alleyn 52, that the recital in the condition of a bond of a 
particular indenture, or of a particular ſum due, is an eſtoppel 
to plead that there is no ſuch indenture or no ſuch ſum due(a). 
And it is ſaid in 2 Leon. 11., an anonymous caſe, that where 
the recital is material the party ſhall be eſtopped ; and it is 
certainly material here, for it is the very foundation of the 
whole. The reaſon likewiſe, which is laid down in Co. Lit., 
why a recital ought not to eſtop plainly does not hold in the 
preſent caſe; for here is a dire& affirmation of the matters 
which are inſiſted on as an eſtoppel in the replication. 
We are therefore of opinion that the defendant is eftop- 
ped to ſay that he hath not received any fees perquilites &c, 
as in the replication. | 


As to the ſecond objection: Several caſes have been cited to 
ſhew where a breach is neceſſary and where not. But it is not 
neceſſary to take particular notice of them or to make obſerva- 
tions upon them, becauſe the rule ſo far as relates to the preſent 
caſe is plainly laid down in the caſe of Meredith v. Alleyn, 
Salk. 138, and Carthew 115, that in all caſes where a man 
pleads a matter of excuſe which admits a non-performance (ex- 
cept in the caſe of an award which ſtands on a particular 
ground) the plaintiff need not aſſign a breach in his replication, - 
but otherwiſe where a man pleads a performance. This rule 

has never been departed from ſince; and the reaſon of it ſeems 


(a) See alſo 21 Edw. 4. 54-b; Cre. | Cullingworth's caſe, Godb. 177. 8. P.; and 
Eliz. 362; Paine v. Sheltroppe, All. 13; | Cofſens v. Qſſens, pet, M. 11 Geo. 2. 
; | 1 to 
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to be plain, becauſe the defendant after ſuch plea pleaded cannot 1737. 

inſiſt upon performance without a departure in pleading, and ye 
* | a HELLE V 

this is the preſent caſe. The performance here is the paying or again/# 

giving ſecurity for the money due on the balance; by inſiſting * 

therefore that there was nothing due on the balance the defend- 

ant admits a non- performance, and only endeavours to excuſe it 

by ſaying that nothing was due. There is no pretence here to 

ſay that the defendant inſiſted on a performance. Beſides in 

this caſe the defendant being eſtopped to plead this plea, it is juſt 

the ſame as if he had not pleaded at all ; and then to be ſure no 

breach need have been aſſigned. The plaintiff. might have 

demurred to the defendant's plea inſtead of replying, and might 

have inſiſted on the eſtoppel in his demurrer, and then would 

have had judgment on his demurrer without afligning a breach, 


there being ſufficient in his declaration to be a foundation for 


Judgment. ; | | | 
We think therefore likewiſe that there is no weight in this 
objection. | 


As to the third objeQion, that judgment is not rightly 
prayed ; there have been ſeveral caſes cited to ſhew that judg- 
ment has been- prayed otherwiſe, and if it had been ſo here, it 
would not have been wrong. | 


But we think that it is the beſt way to plead it in this manner, 
and to rely on the eſtoppel ; and ſo it is faid in Co. Lil. 303. b. 
And ſo are the beſt precedents (a). And it ſeems by the caſes 
of Pitt v. Knight, 1 Lev. 222. and 1 Sid. 329, and of Barnes 
v. Gladman, 2 Lev. 19, that if the plaintiff had only demanded 
judgment generally, without ſaying any thing more it had been 
ſufficient ; as he has done here; and the reſt, if unneceſſary, 
may be rejected as ſurpluſage. Belides, if this were not well 
pleaded, yet it is certainly aided by the ſtatute 4 & 5 Ann. c. 16, 
it being only matter of form, and not being ſpecially aſſigned as 
a cauſe of demurrer, ſufhcient matter appearing on the pleadings 
upon which the Court may give judgment “ according to the 
right of the cauſe.” 


We are therefore of opinion that judgment muſt be for the 
plaintiff,” | 


(a) Vide 2 Hen. 6.53; Clift's Ent. 19; Rawiyns's caſe, 4 Co. 53. L. gerd's cale,. 
E 


11 Co. 52. a. 
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Tucuas Rows and Anxs his Wife againſt WiLLIAM 


Turrx, STEPHEN Ba1GGs, and IRE Barnes. 


To treſpaſs, Thr E opinion of the Court was delivered as follows by 


aſſault and 
falſe impri- 
ſonment, 
three defend- 
ants pleaded 
a joint plea 
of joſtiſica- 
tion under 
roceſs &c, 
3n which one 
ſaid that he, 
as attorney 
for the party 
ſuing out 
that proceſs, 
delivered the 
warrant to 
the other two 
defendants 
(to whom it 
was directed) 
to be exe - 
cuted &c; 
and the two 
others that 
they executed 
it &c; and 
held a good 
plea. 
A defendant 
may juſtify a 
battery by 
pleading 
molliter ma- 
nus impoſuit 
&c in order 
to arreſt &c. 


Willes, Lord Chief Juſtice. « Treſpaſs. Firſt count that the 
defendants made an aſſault on Anne, and beat wounded and 


impriſoned her for the ſpace of three days. 


Second, that the defendants made an aſſault on Anne, and beat 
and wounded her, &c, without the impriſonment ; by which 
means the ſaid Thomas loſt the advice and aſſiſtance of the ſaid 
Anne his wife in his domeſtic affairs for ten days. 


Third, that the defendants made an aſſault on Anne, and beat 
wounded took arreſted .and impriſoned her for the ſpace of 
ſeven days, and until the ſaid Thomas paid unto the ſaid William 
Stephen and John the ſum of 5ol. as a fine for the releqſement 
diſcharge and W of the ſaid Anne. 

The defendants as to the force and arms and the whole 
treſpaſs in the declaration, except the ſaid aſſault beating impri- 
ſoning and detaining in priſon of the ſaid Anne in the ſaid de- 
claration firſt above-mentioned, jointly plead not guilty ;- and 


iſſue is joined thereupon, 


And as to the ſaid aſſault beating impriſoning and detaining 


in priſon of the ſaid Anne in the ſaid declaration firſt above- 


mentioned the ſaid defendants alſo jointly plead a writ of reſcous 
teſte'd 12th February 9 Geo, 2, returnable before the time when 
&c iſſued out of B. C., and directed to the ſheriff of Suſſex, 
commanding him to take the ſaid Anne and another perſon &c. 
That the ſame was delivered to the ſheriff before the return 
thereof, and that he before the return thereof duly made a war- 
rant under the ſeal of his office directed to the keeper of the 
gaol of the ſaid county, and alſo to the ſaid Stepben and Fohn 
(the defendants) as his bailiffs, commanding them to take the 


ſaid Anne &c. That the ſaid warrant before the return of the 


14 


_ writ 


TRINITY TERM, 10 & 11 G zo. II. C. P. 


wVrit was, by the hands of the ſaid William Tutte (the defendant) 

attorney on behalf of our ſaid Lord the King and the ſaid 
Penelope Baker in the ſaid writ mentioned, delivered to the ſaid 
Stephen and Jobs to be executed in due form of law; and that 


the ſaid Stephen and Fohn afterwards and before the return of 


the ſaid writ by virtue of the ſaid warrant did gently lay their 


Bands upon the ſaid Anne in the bailiwick of the ſaid ſheriff in 


the ſaid county of Suſſex to take and arreſt her, and did then 
and there take and arreſt her, and did keep and detain her for 
three days next following in their cuſtody, as. it was lawful for 
them to do; which they aver to be the ſame aſſault &c. 


To this ſpecial plea the plaintiffs demur generally; and the 
defendants join in demurrer. 


Two objections were taken (a) to the plea by Serjeant Capper 
for the plaintiffs, | 


Fir. that William Ti utte, one of the defendants, hath not juſ- 
tified ; and that, as it is a joint plea, if it be bad as to one de- 
fendant, it muſt be bad as to all. 


Secondly, that a plea of molliter manus impoſuit will not 
Juſtify a battery. 


As to the firſt objection; We admit the rule as to the joint (5) 
plea, but are of opinion that William Tutte hath juſtified as 
well as the other two. 


| The objection is that he hath not admitted the treſpaſs which 
every one that will juſtify muſt do. But it is plain that he 
hath ; for it is pleaded that he delivered the warrant as attorney 


for the plaintiffs to the other two defendants to be executed in 


due form of law, which (if true) if he had pleaded the general 
iſſue it muſt have been found againſt him; for he who com- 


(a) It appears that this caſe was ar- 1737 ; and . Nang P, M. 1738. 
gued on Wedneſday May 4th 1737. .. 

(b) Vide Moravia v. Sioper, pot; 11 

. e mands 


FE P 
1737 


Rowe 
againſt 


Turrs. 
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1737. mands or directs another to do a treſpaſs is guilty of the pez 

Ros if done by the other perſon purſuant to his direction (a). 
againſt . | * 
Torre. . | | | | 


As to the ſecond objeQtion : the caſes, which were cited on 
the part of the plaintiff out of 2 Rol. 546., to prove that this 
is not a good plea, rather prove the contrary. In the caſes 
cited out of Cro. Elix. 93, and 268, it is either pleaded to the 
wounding or only to the reſt of the treſpaſs, and the wounding 
is not traverſed. But in the preſent caſe the wounding is tra- 
verſed, and the plea is only to the reſt of the treſpaſs. In the 
caſe of Carr v. Donne, 2 Vent. 193., cited for the plaintiff, no 
ſuch thing is adjudged : but judgment is againſt the defendant 
only becauſe he had not pleaded this plea to the battery but only 
to the aſſault and impriſonment ; which ſeemed to imply that, if 
he had pleaded it to the battery, it had been a good plea (5). In 
the caſe of Patrick v. Johnſon, as reported in 3 Lev. 403, judg- 
ment is given upon other points: and what is ſaid there con- 
cerning this plea is ſaid obiter, and ſhews (I think) rather that 
it is good; for it is ſaid there that every laying on hands is. a 
battery unleſs it be excuſed. The only caſe that ſeems to look 
the other way 1s the ſame caſe. of Patrick v. Jobnſon, as re- 
ported by Lutwyche fo. 925 and 929. But that caſe is there 
very doubtfully reported: and he ſeems to rely chiefly on a caſe 
of Stoney v. Calvert, which I cannot find, and which is contrary 
to all the other caſes. And in the end of the report he ad- * 
mits (c) that it was holdeu to be a good plea by Chief Juſtice 
Rede as long ago as 21 Hen. 7. I believe there have been ſeveral 
hundred precedents ſince in the ſame form; it being the com- 
mon way of pleading it. Lutwyche concludes his report thus, 
in tanta varietate opiniorum quære meliorem ; and we think 
that the opinion of thoſe who hold this plea to be good to be 
the beſt, not only as it is agreeable to reaſon and a great ma- 


(a) Vide Britton v. Cole, Salk, 4cg. | (c) Lutwyche who was ob. '® that 
8. P. and Moravia, v. Slaper, poſt A. | caſe, and who appears much diſpleaſed 


1737. with Levintz for the manner in which the 
(4) Vide Girling's caſe, Cro. Car. * latter had reported it, after combating 


7; Marpole v. Baſnett and Murphy v. Levintz's aſſertion, admitted that there 
Fitzgerald, cited in Moravia v. Sloper, | were many precedents of pleading like 
oft. | that in Patrick v. Fohnſon, 


% eee | jority 


TRINITY TERM, 
jority of the precedents, but likewiſe becauſe it is ſo expreſsly 
adjudged in a very modern caſe; the caſe of King and wife 
E Tibbert in B. R. SW. & M. Skinner 387. (s) 


8 the caſe of Williams v. 


10 & 11 Gzo. IL C. P. 


Fones, cited for the plaintiffs, 


and ſaid to be in B. R. Tr. 10 Geo. 2. (5), but very little can be 


collected from it: The counſel 


could not agree in the ſtate of 


it, but all agreed that this was not the point in queſtion, but that 
the only queſtion was whether cepit et arreſtavit would juſtify a 
battery, as not (in the opinion of the Court) neceſſarily implying 


(a) Alſo reported in Comb. 227, by the 
name of King and Wife v. Peppard. 
) That caſe has been fince re- 
ported in 2 Str. 2049, and Caf. Temp. 
Hardw. 298: there the arre/t was pleaded 
as a Juſtification to the battery, and the 
Court held the juſtification to be inſuffi- 
cient. But according to the report of it 
in the latter book, in which alone the 
reaſons of the Court appear, Lord 


Hardwicke Chief Juſtice ſaid Upon con- 


fideration of the caſes we are of opinion 
that a battery cannot be juſtified by ſhew- 
ing an arreſt barely, but that in order to 
make it good ſomething further ſhould be 
ſhewn, as that the defendant gently laid his 
hands in order to arrgſt and did arręſt him, 
as in the caſe of Patrick v. Jobnſon, 
though that way of pleading has been 
doubted of; or elſe that the plaintiff made 
reſiſtance and was going to reſcue himfelf, 
and by reaſon of that he beat him to take 


him.“ 


Indeed in Truſcott v. Carpenter, 1 Ld. 
Raym. 229. the Court ſaid © where an 


expreſs battery is laid, it is not enough to 
juſtify the impriſonment upon legal pro- 
ceis which includes a battery, but the de- 
fendant ought to go on and ſhew that he 
arreſted the plaintiff and the plaintiff of- 
fered to reſcue himſelf, and fo the defend- 
ant was compelled to beat him ; for other- 
wiſe if it be not on ſome ſuch occaſion a | 
man cannot juſtify a battery in an arreſt.” 
But it is to be obſerved that in that caſe 
the juſtification was not pleaded with a 
molliter manus impoſuit, as it was in 
Patrick v. Johnſon and in the principal 
- Eaſe here. 


— 


1 


F 


In Bull. N. P. 19. the true diſtinction 
is taken, ** an officer cannot juſtify more 
than the aſſault by virtue of an arreſt, 
without ſhewing that the plaiatiff reſiſted 
or endeavoured to reſcue himſelf, unleſs it 
be by way of molliter manus impoſuit, and 


in. that manner he may jaftify the beating 


without ſhewing any ręſiſlance or attempt ts 
reſcue.” Vide Titley v. Foxall, poſt, Tr. 
1758. 

In this caſe however, as well as in the 
caſe of a plea of reſiſtance or an attempt 
to reſcue, it is competent to the plaintiff 
to reply an unjuſtifiable or a ſubſequent 
battery, as ſuggeſted by . Juſtice 
in the caſe in 21 H. 7. que puis cel 
metter de ſes mains le deſendant batit le 
plaintiff.” 


A defendant may alſo juſtify an aſſault . 
and battery in the defence of his poſſeſſion 
| of lands or goods, by pleading molliter 


manus impoſuit &; Bro. Abr. * Treſ- 
paſs,” pl. 128; 2 Rol. Ar. 548. pl. 2; 
and 549. pl. 9, 10; and 2 IH. 316. If 
actual force be uſed, the defendant may re- 


ſiſt force by force; Green v. Goddard, 


Salk. 641; and Weaver v. Buſb, 8 Durnf. 
and Eg 78 ; and according to the latter 
caſe he need not plead molliter manvs im- 
poſuit &c. There, to treſpals for an aſſault 
and battery the defendant pleaded that the 
plaintiff with force and arms and with a 
ſtrong hand endeavoured forcibly to break 


and enter thedefendant's cloſe, whereupon 


the defendant reſiſted and oppoſed ſuch 
entrance &c, and if: any damage happened 
tothe plaintiff it was in the defence of the 
poſleſſion of the ſaid cloſe ; and it was 
holden to be a good plea. 


a ; laying 


17 
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1737. laying on hands, which ſeems rather to imply that this plex = 


RET * be that caſe as it will, 
au 


ToTTE. 


We are all of opinion, for the reaſons aforeſaid, that the de- 
| fendants plea is good, and that judgment ought to be for the 
defendants,” 


Friday, ANDREW CRoSSE, HENRY Crosst, and William 


Nov. 11th. 


Micb. 116.2. KRocER, againſt Ricard PORTER (a). 


If it do Fo 1 Pr BT on a recognizance entered into by the defendant 
1 to the plaintiffs and one 7. Chaney deceaſed in the ſum 


the record 


that thereis of 537. before the Lord Chief Juſtice on the 12th of Novem- 


tos — ber 10 Geo. 2. The recognizance as ſet forth in the declara- 
hieb n tion is abſolute, without any condition; at leaſt none ap- 
— de Pears. The breach aſſigned is that the defendant did not 
Court will pay the ſaid ſum to the plaintiffs and 7. C. in his lifetime, 


not intend 


that thereis nor to the plaintiffs after his death, but hath refuſed and ſtill 
any condi- 


y oY doth refuſe to pay the ſame, though often requeſted. Dang 
bY 20. 


A general demurrer by the defendant, and the plaintiffs join 
in demurrer. 


Comyns Serjt. for the defendant alleges two reaſons why the 
plaintiffs cannot have judgment. CLE | 


1ſt, They have not ſet forth the condition of the recog- | 
nizance; 


adly, No breach is aſſigned. 

Firſt; It is held neceſſary in the caſe of a recognizance, 
though not in the caſe of a bond with a penalty, becauſe the 
recognizance and condition make but one entire record. He 
cited the caſe of Atterbury v. Ward (6), B. C. there nul tiel 
record was pleaded, and ſo the condition | appeared - and the case 


i 


(a) This caſe is 121 rebvened' in Barn. 339. 4to edt, (3) Since reported iti 
Barnet 60. . 


3 | ck. 
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9 * Lader v. Both, B.C.: but there oyer was prayed, and ſo 
the 70 was ſet ern on the record. . 


— . 5 


er N FI PI Mlaintifs. The Court: cannot et ſuppoſe 


7 condition. It may be an abſolute recognizance; and ſo it ap- 
pears to be as ſet forth in the declaration. Secondly, a breach 
Is Fwy aſſigned, vis. non-payment. * 5 
Ser hs 8 | 
There may be an abſolute recognizance as well as a recog- 
nizance with a condition, It does not appear to the Court 
That this is a recognizance with condition; it muſt be taken to 
be an abſolute one, fince no condition is ſet forth. We admit 
that where a condition appears on record it muſt be ſet forth 
zin the declaration, becauſe a recognizance and condition make 
but one record. The caſes cited are different from the preſent; 
for in the one nul tiel record was pleaded; and in the other 
yer of the condition was prayed; and ſo it. appeared to the 
Court in both caſes that there was a condition. The defendant 
might have pleaded nul tiel record, or prayed oyer in the pre- 
ſent caſe. In the caſe of a recognizance of bail, if a ſcire fa- 
cias be brought againſt the manucaptors, it appears to be a re- 
cognizance with condition, and therefore it is neceſſary to ſet 
forth che condition (a). But that is different from the preſent 
caſe. | 

8 3 2 breach i 18 plainly _—_ vix. non: payment of 
the money. 


80 judgment for the plaintiffs“ (3). 


() So, in debt on recognizance of bail, | (5) See alſo precedents of ſuch decla- 
it ſhould- be ſtated in the declaration at | rations as the preſent in 1 Bro. Emr. 164. 
Whoſe ſuit the defendant became bail and pl. 28; 29. 
for what; hs V. 8 1 Wl. Wag | | 


Css 


2 agdinſt 


ORTER, 


\ . 


1 737, 
— 2 


A Mich. 110 2. 
N pd Monday, 


4 Nov. 14th, 


3p In an action 
for words 
that import 
Felony or 
treaſon, the 
defendant 
cannot give 
in evidence 
the truth of 
them on the 
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Jens gur again Joun Ricuanp3on (8) g 


Cb, This comes before the 1 on a ule. made by 5 
Mr. Baron Forigſeue at the laſt Lent aſſizes for the county | 


2 Oxford, and reſerved for the opinion of the Court. * 


- 


« 


The action was for ſcandalous words ſpoken by uh defend- | 
ant of the plaintiff; damages good. Several ſets of words 


general iſſue. were laid} but the moſt material ones are, % ahn Smith is a 


rogue and hath ſtolen my beer; and John Smith has robbed 
me of my beer.” It was laid that the plaintiff was beer butler 
"of the College of Chriflchurch in Oxford, 'and that by reaſon 
of the ſpeaking of theſe words he was not only injured in his 

reputation but likewiſe turned out of his Place. Verdict for 


the plaintiff, and damages 160. 


\ 


| The Judge allowed the defendant to give the 0 and 
manner (5) of ſpeaking the words i in evidence: but the defend- 
ant, to mitigate the damages, offering to prove the truth of the 


words, and that the plaintiff was really guilty of the felony men- 


tioned in the declaration, the Judge would not permit it, but 


-reſerved this point for the opinion of this Court, whether the de- 


fendant could, in mitigation of damages, give in evidence that 


the plaintiff was in truth guilty of the felony mentioned i in the 


declaration, 


When this came before the Court, there wa ſeveral 7" 
cited by the counſel that bore ſome reſemblance to this caſe:: | 


— 


but there was no caſe cited 1 in point. © | 


This therefore being a new caſe, and a caſe of great- RE. 
ona the Court thought proper to deſire the e of the 


(a) This . is ſhortly reported in either? Houſe of "I RvR refleQing on 


, Barn. 195. 4to0 edit. in Cm. 551.; and 


0 * * * 
1 
* * 
ws * = 


in Prac. Reg. 383. 
(b) See , Brook v. Sir H. Maontague, 
See 


Co. Fac. go, 91 and I. Leu. 82. 


the caſe of The King v. F. Wright, 8 D. 
E. 298, where it was holden that it is not 
criminal, or actionable, to publiſh the 


proceedings of Courts of Juſtice or of 
| 9 


che. character of an individual, if the publi- 


cation contain 4 fair repreſentation of 
what paſſed there. The ſame point was 


| alſo ruled by the Court of C. B. in the 


caſe of Currie v. Malter, there Cited, 
though in that caſe the Court doubted 
whether the defendant could avail him- 


| ſelt of that defence on the general iſſue. 
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reſt of the Judges not only to guide their own judgment but 
that there might be an uniformity of opinion for the future 
in a matter of ſo great moment. Accordingly the Lord Chief 
Juſtice ſummoned all the Judges to his Chambers in e 
lun, and all of them met * on Friday laſt; 


And they were all twelve 8 of opinion that where 


the words import a general felony, as“ thou art a thief,” or 
thou ſtoleſt a horſe” or any other thing, not ſpecifying whoſe 
it was, or when -or where it was ſtolen, the defendant ought 
not to be allowed on the general iſſue to give the truth of the 
fact in evidence in mitigation of damages. | 


But. in reſpeQ to the preſent caſe, and where the words 
import a particular felony, as“ he has ſtolen my beer,” there 
was a variety of opinions amongſt the Judges whether ſuch 
evidence ought to be received or not on not-guilty pleaded. 
Eight of the Judges were-of opinion that in no caſe whatever, 
where the words imported felony or treaſon, ſuch evidence 
ought to be admitted upon not-guilty pleaded : but four were 
of opinion that it might, where the words imported a e 
felony. 


Thoſe, who were of opinion for not admitting ſuch evidence 


in any caſe whatever where the words imported felony or 
treaſon, were ſo principally for theſe reaſons; 


Firſt; They thought that the Judges had gone far enough 
already in admitting ſuch evidence to be given in mitigation of 
damages on the general iſſue which might and ought to be 
pleaded in bar by the rules of the common law, and thought 
that it was not proper to go any farther. 


Secondly ; That there could be no inconvenience or ill con- 
ſequence in rejecting ſuch evidence, becauſe the party has an 
opportunity of pleading it: but that admitting it might be 
attended with very ill conſequences and great injuſtice to the 
plaintiff, For even where a particular felony is charged, as in 
the preſent caſe, no one comes prepared to defend himſelf on 
aot-guilty pleaded, which imports I that he did not ſpeak the 


8 words. 


1737. 
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words. In the preſent caſe if the defendant were allowed to 
give in evidence the truth of the words, he might prove that the 
plaintiff ſtole his beer twenty or thirty years ago. And how 
could the plaintiff be prepared to defend himfelf againſt ſuch a 
charge? He may have occaſion for an hundred witneſſes: if he 
bring them and the defendant do not go upon this, he will have 
no coſts for ſuch witneſſes : if he do not bring them, he may be 
found guilty of a crime for which he is to forfeit his life without 
a poſſibility of defending himſelf. And the conſequence of 
that will be not only ſuffering greatly/in his reputation, but the 
Judge may ſend him over to the other ſide to be tried for his 
life. This is inverting the method of trial, and putting a man's 
life in danger contrary to juſtice and the known rules of law. 


Thirdly; By this mean likewiſe the plaintiff will loſe the 
advantage of replying, which he might do if this matter were 
pleaded in bar. He might inſiſt on a pardon (a) or an ac- 
quittal, and ſeveral other matters, which he might ſet forth - 
in his replication, if the fact were to be ſet forth ſpecially in the 
plea, which defence he will be deprived of if the defendant may 
be allowed to give it in evidence in mitigation of damages on 
not-guilty ; ſo the plaintiff will be in a much worſe condition 
than if the defendant had pleaded it, which he ought not to be. 


Fourthly ; Beſides what is called in mitigation of damages, 
conſidering the nature of the action, is almoſt the ſame as 
in bar; for if the defendant can bring down the damages to leſs 
than 405., the plaintiff recovers no more coſts than damages. 


Fifthly ; By this mean likewiſe there may be a contrariety 
of determinations. A man may loſe his damages by not being 
prepared to defend himſelf, and may afterwards be acquitted 
on the indictment when he has an opportunity given to him of 


defending himſelf. 


Sixthly ; If this be admitted, the judgment will be wrong; 
for if the words be proved to be true, the plaintiff ought not to 
recover at all. 


| (a) See POTN V. Wilkins, Hob. 81. | | 
7 4 Seventbly; 


* 
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 Seventhly ; A great hardſhip on the plaintiff; for he cannot 
give evidence. of any particular damage unleſs he charge it 
particularly in bis declaration, becauſe (as has been ſaid) the 


_ defendant. cannot be prepared to anſwer it. And for the 
fame reaſon witneſſes called to the credit of witneſſes cannot 


{peak to particular facts. 


vor theſe and ſeveral other reaſons Eight of the Judges were 


of opinion not to receive ſuch evidence. And there was a very 
ſtrong cafe cited, determined by Lord Macclesfield, a great Judge 
and a great maſter of evidence. It was the caſe of the Biſhop 
of Saliſbury v..Naſh (a), for ſaying of him He preacheth 
nothing bur lies in the .pulpit.” The defendant pleaded not- 
guilty ; and his counſel offered to give evidence of the truth 
of the words in mitigation of damages, but Lord Macclesfield 
xefuſed to admit it with. a Seit deal of indignation, 


The four Fudges, who were for b the evidence in this 
particular caſe, gave different reaſons for their opinions, 


Firſt; It was ſaid 5 one that it ought to be left to the diſ- 


cretion of the Judge when to admit ſuch evidence and when 


not: but as the conſequence of this might be that ſome Judges 
would admit ſuch evidence and ſome not, it was thought more for 
the honour of the law, and for the furtherance of juſtice, that 
there ſhould be one uniform rule in that reſpect. 


Secondly ; It was ſaid that a very great Judge had frequently 
admitted evidence if doubtful whether it was evidence or not, 
and ſaid he would afterwards tell the jury how far they ought 


to have regard to it: but this, though the practice of a very 


great man, was thought to be of very dangerous 1 


Thirdhys ; The caſes of giving infancy, coverture, nnd title 


in evidence on the general iflue, which were mentioned as caſes f 
parellel to this, are very diſferent from this; becauſe hen they 
are admitted to be given in evidence, it is always in * and 


not in mitigation of damages. 


(a) Bull. NM. 9. 


F ourthly }- 


43 
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1737. Fourthly ; It was ſaid that there is a difference between a 
FJ plaintiff and witneſſes, becauſe witneſſes come in by compulſion 
„ e and the plaintiff is a volunteer, But this ſeems to be a diſ- 


den. tiaction without a difference; for it is hard and unjuſt that a 
man, who purſues a legal method and craves the protection of 
the law for ſatisfaction for a wrong done to him, ſhould be put 
under any diſadvantages whatever. And yet if this rule were 
to be admitted, on the ſpeaking of words of another which im- 
port felony or- treaſon, the perſon of whom the words are 
ſpoken would be mad if ke ventured to bring his action. 


Fifthly ; It was ſaid that words are always laid to be ſpoken 
falſe et malitioſè, and that therefore any evidence proving them 
not to be ſo ought to be admitted. It was agreed that malice is 
the giſt of this action, and that therefore evidence proving the 
manner and occaſion of ſpeaking the words to ſhew that they 
were not ſpoken with malice has always been admitted ; and 
the Judge very rightly admitted it in the preſent caſe. But if 
the truth of the words ſhould be allowed to be given in 
evidence for this reaſon, it ought to be in bar of the action, 
which has never been pretended. | 


Several caſes likewiſe were cited in favor of this Opinion, 
The caſe of Smithies v. Harriſon (a), tried before Lord Chief 
Juſtice Holt, 13 Will.; another caſe tried before Lord Chief 
Juſtice Holt, Hil. 7 Will.; and the caſe of George v. Harding, 
Hil. 12 Geo. 1. where Lord Chief Juſtice Raymond gave the 
defendant liberty to give in evidence, on not-guilty, the truth 
of words. 


In the firſt caſe before Lord Chief Juſtice Holt, it was a con- 
viction that was given in evidence which is a record; and a 
record is always allowed to be given in evidence even to the 
credit of a witneſs. Beſides that conviction could not have been 
pleaded, becauſe he was convicted only as acceſſory; and the 
words were that he was a clipper and a coiner. And it is admit- 
ted that what cannot be pleaded may be given in evidence in 
mitigation of damages. - | » 


(a) LA. Raym. 725. 


The 
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The next caſe is not a caſe of felony, ſo does not come up 1737. 
to this. Beſides, though the opinion of a very great man, it TY" 


SMITH 
vas a niſi prius opinion and ſeemed a little extraordinary. 1. 


e | SON, 
The opinion of Lord Raymond was likewiſe in a caſe which 
. did not import felony. | | 


The preſent caſe being only a caſe of felony, it was not 
neceſſary to determine what might be given in evidence in 
other (a) caſes, only in the caſe of treaſon, that being ſtill a higher 
crime, and ſo the reaſon ſtronger, and therefore the rule is 
extended to that. | 


As therefore a great majority of the Judges are of opinion that 
my Brother Baron Forte/cue has done right in rejecting this 
evidence, the verdi& that has been given muſt ſtand.” 


9 

* Note: The eight Judges, who were for not admitting this evi- 
dence, were myſelf, J. Page, J. Denton, B. Carter, J. F origſcue, 
B. Thompſon, B. Forteſcue, and J. Cbapple. 


The four, who were for admitting it, were Ld. Ch. Juſt, Lee, 
Ld. Ch. Baron Reynolds, J. Probyn, and J. Comyns.” 


(a) The rule now extends to all cafes 2 Stra. 1200. and the caſes there referred 
whether the words do or do not import a | to'in the notes in the octavo edition. 
charge of felony; See Underwoed v. Parks, | | 


Carty. CosskNs, Adminiſtratrix of Tonus 83 1 


HowarD, againſt B. CossENs. e. 
[M. 11 Geo. 2. Rol. 642.] 


„ TYEBT on bond. The defendant prays oyer of the con- nocd 2oar 


dition, which is that, in caſe a marriage between the — fa 
defendant and Joan Maynard take effect, if the ſaid B. Cofſens with condi- 
; dition that he 
"I ve 2 2 7 | would per- 
mit his intended wife either during the marriage or by will to diſpoſe of col, out of his perſonal 
eſtate: Plea, that defendant bad not prevented his wife diſpoſing of that ſum : Replication, ſetting 
forth a particular diſpofrtion of the money by the wife, and a requeſt on defendant to. pay, and a 
reſuſal, by him: Rejoinder, that defendant had not any perſonal eſtate out of which he could pay the 
50 l. Held on demurrer that the rejoinder was ill; 


1ſt, Becauſe it was a departure from the plea; 2dly, becauſe it would have been no defence if 
pleaded at firſt. | | 
H do 
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1737. do and ſhall permit and ſuffer the ſaid Joan his intended 

GN wife at her own free will and pleaſure at any time within 

Eo ſuch intermarriage, or by her laſt will in writing atteſted by 
two credible witneſſes, at her own proper election, to diſpoſe 
and give the full ſum of 50 J. out of the perſonal eſtate of the 
ſaid B. Cofſens, at ſuch time or times and to ſuch perſon or per- 
ſons as the ſaid Foar ſhall think fit to order and direct the pay- 
ment of ſuch ſum, without any manner of contradiction or 
denial, then the obligation to be void; and pleads, admitting 
the marriage, that from the time of the ſolemnization thereof 
he the ſaid B. Cofjens hath not contradicted or denied the faid 
Joan his wife at her own free will and pleaſure at any time 
either within her intermarriage or by her laſt will in writing 
atteſted by two credible witneſſes at her own proper election to 
diſpoſe and give the full ſum of 50/. out of the perſonal eſtate 
of the ſaid B. Cofſens at ſuch time or times and to ſuch perſon 
or perſons as the ſaid Jan ſhall think fit to order and direct 


the payment of ſuch ſum. 


— 


—— 


The plaintiff in his replication ſets forth a particular appoint- 
ment by Joan the wife according to the condition of the bond, 
and that the defendant had notice of the appointment, and was 
requeſted to pay the 50/7. out of his perſonal eſtate, but chat he 


neglected and refuſed to pay the ſame. c — 


— 
- — s 
— — — — wa — 5 
—— — —— — . — -Z¶—üW Ü — — — . 
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The defendant Wee and admits the diſpoſition, but ſays 
that at the time of the making of ſuch diſpoſition and gift of the 
ſaid 50 J. by the ſaid Joan or at any time afterwards after, the 
time of ſuing forth the original writ he hath not had any per- 
ſonal eſtate whereby or where with to pay the 10 5ol. or any 


part thereof. 


A general demurrer (a). 


Et per Curiam (Myſelf, J. Denton, and J. Comynt, abſent 
J. Forteſcue Aland). The rejoinder is not good; not only 
becauſe it is a ee in pleading, but alſo becauſe what the 


-- 


(a) This caſe was 3 * Bu wiſe for the plaintiff, and Ae Serjt. for the | 
defendant. 
defendand 
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defendant inſiſts on in his rejoinder would not have been good, 
if he had infiſted on it at firſt in his plea; for he is eſtopped (a) 
by the condition of his bond to ſay chat he had not ſufficient 
perſonal eſtate. 


80 judgment for the plaintiff 2 
2a Vid. "Shelley v. Wright, 1 page g. 


1 


NarHAN Hickman and ELIZAZBTU Euug rr, 


LOTTE WALKER. 


[M. 11 Geo. 2. Rol. 536.) 


Tak opinion of the Court was delivered, as follows, by 


Wi lles, Lord Chief Juſtice. 
promiſes, all laid to be made to the teſtator 1 in his lifetime, with 
a pony of the letters teſtamentary. | : 


ing of the original writ of the plaintiffs in manner and form as 
the plaintiffs complain againſt him. 


20th of May laſt, and that within fix years before the day of 
obtaining thereof, that is to ſay, on the 1ſt of OFober 1731, 

the letters teſtamentary aforeſaid were duly granted &c; by 
which the ſaid action of the plaintiffs accrued to them within 


fix years. 


tiffs have not directly and poſitively alleged that the cauſe of 
action in the declaration mentioned accrued within fix years 
before the ſuing forth of the original writ, ſo that no iſſue can 


&c. (a) 


(a) It appears that this caſe was argued 
on the preceding Tu4/day by Parker King's 


Serjt. for the defendant, and Skinner 
King's Serjt. for the plaintiff, 
| We 


Executors of NaTHAN fliexuax, againſ} CHAR- 


. At on the * on ſeveral 


The defendant pleads an-aflumpſit generally; and alſo 
that he did not promiſe within ſix years before the obtain- 


The plaintiffs reply that the 8 writ was ſued out on the 


The defendant demurs, and affigns for cauſe that the plain- 


be joined thereon ; and for that the replication i is uncertain 


27 
1737. 


CossEuMEs 


againſt 
CossExs. 


M. 11 G. 2. 


Saturday, 
Nov. 26th. 


Where the 
ſtatute of Li- 
mitations is 
pleaded to 
an ation 
brought by 
an executor 
on a pro- 


miſe made to 


his teſtator, 
the ſix years 
are com puted 
from the 
time when 
the cauſe of 


action aroſe, 


and not 
from the 

ti me of ob- 
taining the 
probate of 
the will 
— If defend- 
ant plead the 
ſtetute of Li- 
mitatizons to 
an action 


brought by 


an executor 
on a promiſe 
made to the 


teſtator, 2nd 


the plamuff 


reply a {ub- 


ſequent pro- 


miſe to him- 


ſelf, it is a 
departure in 
pleading, 
and there- 
fore bad. 
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1773. 
AN 
Hick uA 

againf 


WALKER. 


We are of opinion that the replication is not good, for the 
time of. limitations muſt be computed from the time when the 
action firſt accrued (a) to the teſtator, and not from the time 


then if a pexſon died a month, or a week, or a day, before the 
ſix years expired, the executor or adminiſtrator muſt have 
ſix more years; and the ſame rule would hold in caſe they 


died before the ſix years elapſed, the ſecond executor or the 


adminiſtrator de bonis non muſt have another ſix years. And 
by the ſame rule the aſſignee of a commiſſion of bankrupt muſt 
have a new fix years, though the contrary was expreſsly 
determined in the caſe of A/bbrooke v. Manby in B. R. 3 & 4 
Fac. 2. reported in Comb, 70 (5). Though Comberbach was 
cited as an authority for the plaintiffs, I can find no caſe there 
that is ſo: only in the caſe before mentioned it was faid by 
Holt that the plaintiff being an aſſignee of a commiſſion of 
bankrupt ſhould have a new fix years from the time of the 
aſſignment: but this was before Holt was a Judge; and what 
he ſaid there was only as counſel, and the whole Court were 
of another opinion. And this notion ſeems the more abſurd, 
becauſe it is directly contrary to the rule concerning the limita- 


tion of actions brought for real eſtates founded on the ſame 


ſtatute (c), where it is held that if the time once begin to run, 
it ſhall run even againſt infants and femes coverts, 


(a) The words of the ſtatute 21 Fac. 1. 


c. 16. . 3. are that actions upon the caſe 
ſhall be commenced and ſued © within fix 
years next after the cauſe of ſuch aclions or 

ſuits, and not after. | 

() The fame point was alſo ruled in 
the caſe of The South-Sea Company v. 


Wymondſel, 3 P. Vm. 143; and alſo in 


Gray v. Mendez, 1 Str. 555, according 
to a manuſcript note of which it appears 
that a caſe, ſuppoſed to have received a 
contrary determination in 1653 and men- 


3 


tioned in 2 Lev. 166., was cited by Mr. 
Mearg the plaintiff's counſel and over- 
ruled. | 

(e) The ſame conſtruction has alſo been 
put upon the ſtatute 4 Hen. 7, c. 24. re- 
ſpecting the time within which an entry 
mult be made to avoid a fine. Storwel v. 
Lord Zouch Saintmaure and Cantelupe, 
Plowd. 355; Doe d. Duroure v. Jones, 
4 Durnf. & Eaft zoo; and Dae d. Griggs 
v. Shane, M. 28 Geo, 3. B. R. q Durnf. 


| & Eaft 306. note b, 
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The caſes of Lethbridge and Richards v. Chapman (a) deter- 1737. 
mined here and in B. R., of Milrocbt v. Huggins (5) deter- Ne 
mined in B. R., and that of Xinfey v. Hayward, 1 Lutw. 2 56., . 
cited for the plaintiffs, go quite on another principle; for in all 
thoſe caſes an action was commenced by the teſtator or inteſtate 

within the fix years, and purſued (c) in a reaſonable time by the 

executor or adminiſtrator; and therefore thoſe were adjudged \ 
{as it was ſaid) upon the equity of that clauſe in the ſtatute 
21 Fac. 1. c. 16. which gives a year after judgments or out- 
lawries reverſed; and it is not pretended in any of them that 
the executor or adminiſtrator ſhall have a new ſix years. 


The caſe of Booth v. Fohnſon was cited out of Farreſley (d) 
and Lilly (e): but Lilly is a book of no great authority; and as 
it is reported in the other, it is ſaid that the plaintiff had judg- 
ment in this court, and that it was afterwards affirmed in the 
Court of King's Bench becauſe the defendant had pleaded the 
ſtatute of Limitations ill. And if ſo, the plaintiff's replication 

3 could never come in queſtion. 


We are therefore of opinion that che plaintiff's replication is 
not good for this reaſon (/). 


But there is another reaſon alſo not mentioned by the coun- 
ſel, becauſe all the promiſes in the declaration are laid to be 
made to the teſtator; and where they are ſo, it is held in the 
caſe of Green v. Cooke, M. 3 Ann. B. R., and reported by the 
name of Dean v. Crane, Salk. 28. and 6 Mod. zog., that an 
executor cannot give evidence of a promiſe to himſelf (g) 


(a) Cited in 15 Vin. Mr. 13. inteſtate's lifetime, the money not hav- 
(b) 2 Str. 907; Fitzg. 170, 289; [i ing been received by the defendant until 
1 Barnard. 335, 349, 382 3 & 2 Barnard. 8. | after the death of the inteſtate ; (though 
(e) See Karver v. James, poſt. Trin. chis circumſtance is not noticed in the 
174 and the caſes there cited. | abridgment of the caſe in 1 Com. Dig. 
(% 7 Med. 143. | 168, ar in the former edition of Bac. Abr. 


? - | vol. 4. 479;) and alſo from Stanford's 
(e] Lillp471- S. C. in 2 Ed. Ram. caſe, Cro. Fac. 61, and 5 Rep. 124. b. 


838. by the name of Gauld v. Fobyſon. | for a ſimilar reaſon, —The firſt point 
(/) This cale is diſtinguiſhable from | decided in the principal caſe ( Hickman 
that of Curry v. Stevenſon, Carth. 335, | y, Walter) ſeems alſo to have been de- 
Salk. 421, and Skin. 555. where it was | termined the ſame way in Smith Exe- 
1aid that the adminiſtrator ſhall have fix | cutor of Cod v. Hill Executor of Clark, 
years from the time of granting the ad- i iſ. 134. 
miniſtration, becauſe there the ſtatute of | (g) See The Executors of the Dude of 
Limitations had not begun to run in the | Marlborough v. Widmore, 2 Str. 890. 


I ; within 
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| Hickman 


againſt 
WALKER, 


M. 11 G. 2. 


Monday, 
Nov. 28th. 


When the 


party (the 


plaintiff be- 
low) pleads 
a juſtification 
under pro- 
ceſs of an 
inferior 
court, he 
muſt ſhew 
that the 


cauſe of ac- 


tion aroſe 
within the 
Juriſdiction 
of that 


court : but 


the officers 
of the court 
need not. 


Whether 


it be not ne- 
ceſſary to 
ſtate io ſuch 
a plea the 


nature and 


extent of 
the juriſ- 
diction of the 


court be- 


low? Qu. 


— A capias 
cannot be 
iſfued out of 
an inferior 


court without a precedent ſummons to warrant it: but if it be pleaded that at o 
below levied his plaint and ſuch proceedings were thereupon B 4 ne cour 


* 
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within ſix years; and if he cannot, ſetting forth a promiſe to 
himſelf in his replication as the executors have done in the 
preſent caſe is a departure in pleading; and for that reaſon alſo 


the replication is not good. 


We are therefore of opinion that judgment muſt be for the 
defendant,” 


Moszs Moxzavia againſt Rosner SLomms Jun. 
WILLIAM * James WIILIAus, and JAuzs 


p PARKER ( (a). 
15 [M. 10 GEo. 2. Rol. 1373.1 


Th E opinion of the Court was delivered, as follows, by 


Willes, Lord Chief Juſtice. 5 The action is for an aſſault, 


battery, wounding, and falſe impriſonment. 


The defendants join in their plea, and plead the general iſſue 
not-guilty as to all the treſpaſs, except the aſſaulting, impriſon- 
ing, and keeping and detaining the ſaid Mo/es in priſon for 


the ſpace of twenty-eight _ And as to that they juſtify 


in this' manner; 


They ſay that the borough of Devzzes is an ancient borough 
and that before the time &c to wit on Friday the gth of May 
1735 at a Court of Record of our lord the now King in and for 
the ſaid borough in the Guildhall of the ſame borough and 
within the juriſdiction of the ſaid court before the mayor re- 


corder and three of the capital burgeſſes (naming them) being 


counſellors of the ſaid borough according to the liberties and 
privileges of the ſame then held by virtue of letters patent of 


t the plaintiff 
that at a JubJequent court - capias 


iſſued, it will be intended that a ſummons iſſued firſt ; but ſuch intendment will not be made where 


the capias ifſued af the ſame court. 


—A principal officer, 10 whom returnable proceſs is diredted. muſt ſhew that it is returned, bet a 


: ſabordinate officer need not. 


(a) This caſe is ſhortly but inaccurately reported in Cm. Rep, 574. 
; 1 Car. 
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Car. 1. late King of England, 5th of June in the 15th year 


of his reign, granted to the mayor and burgeſſes and their ſuc- 


ceſſors, one James Batten in his proper perſon came and then 
and there levied his plaint againſt the ſaid Moſes Moravia of a 


plea of treſpaſs on the caſe, to the damage of the ſaid Fames 


Batten 40l., and found pledges to proſecute his ſaid plaint, 
and prayed that due proceſs of law might be awarded againſt 
the ſaid Mo/es, which was then and there granted him; and 
thereupon ſuch further proceedings were had in the ſaid court 
according to the tenor of the ſaid letters patent that afterwards 
to wit at hat ſame Court of Record &c held the ſame Friday the 
ſaid gth of May 1735 before the ſaid mayor &c by virtue of the 
{aid letters patent there iſſued out of the ſaid court a certain pre- 
cept of our ſaid lord the now King directed to the then bailiffs and 
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1737. 
— — . 
Moravia 

againſt 

SLOPER 
and others.. 


ſerjeants at mace of the ſaid borough and every of them being 


then and always afterwards until and after the return of the ſaid 
precept miniſters of the ſaid court, by which ſaid precept the 
King commanded them and every of them that they ſhould take 
the ſaid MoJes Moravia and him ſafely keep ſo that they might 
have his body before the mayor &c at their next court of the 
{ame borough to be holden in the Guildhall there on Friday 
the 6th day of June then next to anſwer to the ſaid Fames 
Batten of a plea of treſpaſs on the caſe, to his damage 40/. &c; 
which ſaid precept was duly indorſed on affidavit duly made for 
the ſum of 40 J. according to the form of the ſtatute &c ; and 
the ſaid precept ſo indorſed was afterwards and before the time 
when &c vs, on the ſaid gth'of May 1735 at the borough 


aforeſaid by the ſaid William Salmon, then and there and until 


the return of the ſaid precept attorney for the ſaid James Batten 
retained by him to proſecute the ſaid ſuit and at the requeſt of 
the ſaid James Batten, delivered (a) to the ſaid James Williams 


and James Parker then and from thence until the return of the 


faid precept bailiffs and ſerjeants of the mace of the faid 
borough and miniſters of the ſaid court to be by them executed 
in due form of law, and the ſaid James Williams and Fames 
| Parker were then and there requeſted as well by the ſaid Milliam 
Salmon as by the ſaid James Batten and Robert Slaper the 


(a) Vid. Rowe v. Tutte, ante 15; | be executed is an admiſſion of the treſpaſs 
where it was bolden, on demurrer, that tbe | in order to juſtify it. E 
delivery of proceſs by one to another to 
| | younger 
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younger to execute the ſame; by virtue whereof the ſaid 
Fames Williams and James Parker at the requeſt of the ſaid 
James Batten and alſo of the ſaid William Salmon his attorney 
and of the ſaid Robert Sloper the younger afterwards and before 
the return thereof viz. on the (aid gth of May 1735 at the 
borough aforeſaid within the juriſdiction of the ſaid court 
took and arreſted the ſaid Mofes by his body and kept and de- 
tained him in their cuſtody there for the ſpace of twenty-eight 
days, as it was lawful for them to do; and the faid James Wil- 
liams and James Parker at the return of the ſaid precept vis. 
at the ſaid court held at the ſaid Guildhall within the faid 
borough by virtue of the ſaid letters patent before the ſaid 
mayor and three of the capital burgeſſes (naming them) being 
counſellors of the ſaid borough on the ſaid 6th of June then 
next returned the ſaid precept duly ſerved and executed, which 


is the ſame affaulting, impriſoning &c ; wherefore they pray 


judgment &c. | 


To this plea the plaintiff demurred generally ; and the de- 


fendants joined in demurrer. 


It was ſaid for the plaintiff that this being a joint plea of 
all the defendants, if it be not a good juſtification as to any 
one of them, it will be a bad plea as to all; and this was admitted 
by the counſel for the defendants, and cannot be diſputed now, 
it having been ſo often determined. Vid. Smith v. Bouchier, 


M. 8 Geo. 2. B. R. (a) 


Several objections (5) were taken to the plea ; 


(a) This caſe has been ſince reported 
in 2 Str. 993. See alſo Middleton v. 
Price, 2 Str. 1184. and Morſe v. James, 
poft. Mich. 1738. a 
(b) This caſe was argued on the 2 iſt 
of Fune and 12th of November 1737 by 
Draper and Agar Serjts. for the plaintiff, 
and by Eyre and Parker King's Serjts. 
for the defendants. On behalf of the 
plaintiff were cited, in ſupport of the firſt 
and ſecond objections, the caſe of The 
Marſhalſea, 10 Co. 6g. ; Higginſon v. 
Martin, 2 Mod. 195 ; Martin v. Marſhall, 
© Hob. 63; Turner v. Folgate, 1 Lev. 95; 
Adney v. Vernon, 3 Lev. 243; Cotes v. 
AHicbill, 3 Lev. 20; Britton v. Cule, 


4 


| 


ey, Sir T. Jon. 214; Mouſe v. 


Firſt; 
Carth. 443; Peacock v. Bell, 1 Saund, 73; 


Strode v. Deering, 2 Show. 168; Fohns 
v. Smith, Cro. Fac. 314.; Dennis v. 
Rowls, 2 Lutw. 913; Hargrave v. 
Ward, ib. 1452; Pinnager v. Gale, 2 
Ventr. 100, 2d reſolution; Olhet v. B. 
Telv. 46; Bailey v. Orme, P. 8 Geo. 1 
B. R. and Barrow v. Durchett, Tr. 
$ Geo. 2. B. C. -in ſupport of the third 
objection, 2 Rol. Abr. 277. D. 1; Hall 
v. Booth, 1 Mad. 236; Rogers v. Maſcal, 
Sir T. Raym. 128; Read v. Milmott, 
1 Vent. 220; 2 Lutw. 918; and Garret 
v. Highy, Sir T. Jon. 129. in ſupport of 
the 4th objection, C. Entr. 303, Johns v. 

Smith, 


, belt objections, relied on the caſes of 


= 
us, 
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.. Firſt; that it does not ſet forth that the cauſe of action aroſe 
within the juriſdiction of the inferior court, which is neceſſary 
to be done in reſpe& to William Salmon the attorney and Robert 
Sloper a ſtranger, though perhaps it may not be neceſſary in 


reſpect to the two other 3 who july as officers of 


the borough. 


Secondly That it is not ſet forth what juriſdiction this court 
hath; and it does not appear that this court hath any juriſ- 
diction as to perſonal actions; and that in this reſpe& it is bad 


as to the officers as well as to the other defendants. 


Thirdly; That a capias cannot iſſue without a precedent 


fummons, and that it does not appear that there was any pre- 
cedent ſummons in this caſe ; ; nay, that it is plain that there 


was not. 


Fourthly ; That the return is ill, it not being ſaid that the 
return was made at a court held before the recorder, but only 
before the mayor and three capital burgeſſes; and that it is 
neceſſary in caſes of this fort that the return ſhould be ſer 


forth. | 


| Before I take notice of the three firſt objections, I will lay 
the laſt out of the way, as being, we think, of no weight. For 
though we admit that the return ought to be ſet forth (a), 
being in the caſe of the attorney and a ſtranger, we think it is 
ſufficiently ſet forth, it not appearing to us that the recorder's 


preſence is neceſſary to the holding of a court. Vid. Ricketts 


Smith, Cro. Fac. 314. 24 exception; and 
Cooper v. Derby, 1721, B. K. 
.. The defendants, in anſwer to the two 


Gwinne v. Poole, 2 Lutw.- 935, and 
1560; Patrick v. Jobnſon, ib. 926; Luck- 
ing v. Denning, Salk, 201; and Thom. 
Entr. 302;—in anſwer to the third, Lane 
v. Robinſon, 2 Mad. 102 ; and 2 Te 
1565 and they anſwered the laſt objec- 
tion by ſtating the fact that the return was 
ſufficient. 


* 


| (a) A principal officer, who juſtifies 


oP 


under returnable proceſs, mult ſhew that 
the writ was returned; Middleton v. 
Price, 2 Str. 1184, and 1 Wulf. 17.: but 

| a ſubordinate officer need not; Salk, 40g, 
410; 1 £4. Raym. 634; * Morse v. 
James, pot. H. 1738, ad objection. But 
this rule is confined to writs on meſne 
proceſs, and does not extend to writs of 
execution. He's caſe, 3 Rep. 90; 
Doiley v. Joilliſſe, Lane 52; and Rowland - 


v. FG Cow. 20. 


v. 'Bo whler, . 
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» Bowler, in B. R. 3 N. & N.; Britton v. Cole; Salt. 499: . 
Freeno v. Bletwitt, 47 r oy Cro. Car. „ 


by to the firſt objeQion; We think it A fatal objeaion ; for 
though in the caſe of an officer, who is obliged to obey the 
proceſs of the court and is puniſhable if he do not, it way not 
be neceſſary to ſet forth that the cauſe of action aroſe within the 
juriſdiction of the court, it has been always holden, except in 


one caſe which I ſhall mention by and by, and we are all clearly 


of opinion, that it is neceſſary in the caſe of a plaintiff himſelf ; 

and if it be neceſſary i in the caſe of. a plaintiff, it ſeems to be 
much more. ſo in the caſe of the 1 who may be ſup- 
poſed to know the nature of the court and it 8 juriſdiction much 


better than the plaintiff. And we think it is ſtronger in the 


caſe of Sloper, who appears to be a mere ſtranger; for if a man 
will thruſt himſelf into an office in which he hath nothing to 
do either in point of intereſt or of duty, as an attorney or officer, 
he muſt take care to be ſure that he 1 is in the right, otherwile it 
is at his peril, 

This diſtinction between the drauf and the officer is ex- 
preſsly wartanted by Turner v. Felgate, 1 Lev. 95. Cotes v. 
Michill and others, 3 Lev. 20; Aaney v. Vernon, 3 Lev. 243 
Hodſon v. Cooke, 1 Ventr. 369; Britton v. Cole, Carth. 441; 
Higginſon v. Martin, 2 Mod. 195 ; and Barrow v. Durchett, 
adjudged in this court Tr. 8 Geo, 2, And there ſeems to be a 
plain reaſon for this. For the inferior officer is puniſhable as a 
miniſter of the court if he do not obey it's commands; and it 
would be unjuſt that a man ſhould be puniſhed if he does not 
do a thing and ſhould be liable to an action if he does. But it 
is otherwiſe in the caſe of a plaintiff: for (as it is ſaid in the 
caſe of Higginſon v. Martin) a plaintiff may ſue if he pleaſe in 
the courts of We/ftmin/er-hall and then he will be ſafe, but if 
he will ſue in an inferior court he is bound at his peril to take 
notice. of the bounds and limits of it's juriſdiction. And though 
the Judges in that caſe differed as to another matter, (the pro- 
ceſs in that caſe being a capias ad ſatisfaciendum after Judgment, 
and the plaintiff in the inferior court having ſet forth in his de- 
claration that the cauſe of action aroſe within the juriſdiction of 

the court which the defendant there admitted by his plea, and 


3 for 
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far this reaſon two (a) of the Judges were of opinion that the ob- 
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jection was cured,) yet they were all of opinion that if the caſe xj l 


Had been as the preſent caſe is the plea would not have been 
good. And for the reaſons that I mentioned before, the caſe of 
an attorney and the caſe of a firanger e than 
{bas of a plaintiff. | 


| The only caſe that 1 can find Ss a * opinion is held 
18 the caſe of Gwinne v. Poole, Jones, and Minors, 2 Lulw. 935, 
and 1560. in Scacc. 4 V. & M., which was cited in this caſe 

by the counſel for the defendants, and much relied upon as an 
authority for them: but as it is a ſingle caſe, contrary to many 
former and ſome ſubſequent reſolutions, we-think that it is not 
ſufficient to alter the Jaw in this reſpect, eſpecially ſince Mr. B. 
Powell's argument, (though he was a very learned Judge,) 
which is reported at large in Zutzwycbe, ſeems to me to be 
founded on — reaſons 5 


Mp : 


His principal reaſons are, - 

1, That an action of treſpals will not lic rf the plaintiff 
in ſuch caſe, becauſe he may not know where his cauſe of action 
aroſe, and becauſe he may not know the extent of the juriſdic- 
tion of the inferior court. But this has been anſwered by what 
J have ſaid already and what I cited out of the caſe of Bas ve 
v. Martin. 


adly, Becauſe (he foys) there 1s no caſe where the perſon doing 
the thing is excuſed, and yet the perſon who only procures it to 
be done though abſent ſhall be a treſpaſſer. This rule is cer- 
tainly a true one where the perſon commanding the thing and 
the perſon doing it are under the ſame circumſtances. But here 
the officer and the plaintiff are under very different circum- 
ſtances, as I have already ſhewn, and therefore the rule does not 
hold. Suppoſing I ſhould order a lunatic to kill a man, he would 
be excuſed as a lunatic, and yet ! ſhould certainly be hanged ; 

which ſhews the abſurdity of laying down this as a general rule. 

(a) But according to the report in | ing pleaded below, See alſo Bull. N. P.83. 
Fraem. 322. one ofthoſe Judges ( Atkins J.) (5) In Gg/lin v. Wilcock, 2 WII. zoß. 


afterwards, and aſter the Court had taken ; La. Camden ſaid“ Baron Powell in his 
time to conſider of the point, agreed with | argument of Gwinne v. Poole has ſtated 


againſt 
Storz. 


North Ch. I. and ĩndbam J. that the objec | the learning of caſes of this kind, but has 


tion bras not cured by the. defendant's N | not laid down any preciſe rule of law.” 


3dly, 
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diy, Another argument which he makes uſe of is, that an 
action will not lie by an attorney of a court in We eftminſter-hall 
againſt a perſon who ſues him in another court, if he does not 
inſiſt on his privilege. But this differs both from the preſent 


caſe and the caſe in Lutwyche in two very material circum- 
ances; iſt, that the proceſs in both, under which the defend- 


ants juſtify, is- not a capias ad ſatisfaciendum, but a capias ad 
reſpondendum, before any plea put in by which the defendant 
in the inferior court hath ſubmitted to it's juriſdiction; 2dly, and 
in the caſe of an attorney, it is only a perſonal privilege, which 
if he will not inſiſt on he is liable to the juriſdiction of another 


court as well as any other perſon. 


There is but one reaſon that ſeems to be material, which is 
not mentioned by Powell B., but is mentioned by Lul yche in 
his report and appears to be ſo in the form of the proceedings, 
that the plaintiff there in the inferior court was an adminiſtra- 
tor, and fo could not be ſuppoſed to know where the cauſe of 
action aroſe; and it is well known that for this reaſon executors 


and adminiſtrators are favoured by law, in being excuſed from 


coſts and in ſeveral other reſpects: but this circumſtance does 
not occur in the preſent 8 


For theſe reaſons, notwithſtanding this caſe, we are of opinion | 
that this is a fatal objeCtion to the OO. (a). 


Secondly ; 


(@) 1 It does not appear that the caſe of | notice whether the cauſe of adion aroſe 


ed under meſne proceſs out of the court 


| Juriſdition of the court; the plaintiff re- 


Truſcott v. Carpenter and Man, T. 9 V. z. 

ſince reported in 1 Ld. Raym. 229. was 
cited in the principal caſe: there to treſ- 
paſs for an aſſault battery wounding and 
falſe impriſonment, the defendants juſti- 


of Launceflon in Cornwall (not ſaying | 
what court) on a plaint entered by Car- 
penter for a debt due to him within the 


plied that the cauſe of action aroſe at 
St. Neot's, abſque hoc that it aroſe within 
the juriſdiction of the court of Laun- 
ceffon; and to this replication the defend- 
ants demurred. 

The Court, after ſaying that neither 
the officer or party was bound to take- 


out of the juriſdiction of the court, added 
elf the cauſe of action aroſe out of the 
juriſdiction of the court the defendant in 
the inferior. court ought to plead it ; and 
if he do not, the affair of the Jui Nan 
is over, and he ſhall not take advantage of 
it in any collateral action againſt the 
plaintiff or the officer who executes the 
proceſs, And ſo it was reſolved in the 
| Caſe of Gioinne v. Poole.” 

Judgment however was given for the 

plaintiff on account of the inſufficiency 
of the plea, - 
But the opinion of the Court reſpecting 
the juriſdiction ſeems to be ſhaken not 


only by the caſe of Moravia v. Shper, 


but alfo by that of -Herbere v. Col, E. 
220, 


CY 
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Secondly; But there is another, which, if poſſible, is ſtill 
ſtronger, that the defendants have not ſet forth what juriſ- 
diction (a) the Court of Devizes hath, or whether it hath any 
juriſdiction at all in the caſe of perſonal actions; ſo that for 
ought that appears in the plea, it may be only a court. leet. 
And it is confiſtent even with the caſe in Zutwyche to allow of 
this objection. , For in that as well as all the caſes that I can 


that the court had a general juriſdiction of ſuch ſort of actions. 
For otherwiſe, it has always been holden that even an officer 
cannot juſtify ; as in the caſe of a juſtice of the peace, if he 
make a warrant to a conſtable to bring a man before him for a 
matter of which he hath a general cognizance, though he had 
no foundation in point of fact for granting ſuch a warrant, or 
though the warrant itſelf be defective in point of form, yet a 


— —ͤ 


22 C. 3. B. R. atleaſt as to caſes ariſing Lord Mansfield Ch. J. ſaid, we find on 
in inferior courts not of record. looking -into the record that there is no 
That was an action of debt on a judg- queſtian at all, nor any room for argu- 
ment in the hundred court of Sf. Bria- | ment. The counſel have gone into a 
vell's in Gloucefter/hire ; the declaration | wide field of argument not applicable, 
ſtating that the plaintiff levied his plaint | how far an officer is juſtified acting under 
in the court below for a: cauſe of action | the judgment of an inferior court not 
ariſing within the juriſdiction of that |. having juriſdiction, and how far the party 
court, and that ſuch proceedings were | is precluded after judgment from alleging 
thereupon had &c that the plaintiff reco- | that the cauſe of action aroſe without the 
vered &c. juriſdiction. This is an action of debt on 
The defendant pleaded, beſides the ge- | a judgment in the hundred court of Sr. 
neral iſſue, that the cauſe of action aroſe | Briavell's for a cauſe of action ariſing 
at Roſs in Herefordſhire out of the juriſ- | within the juriſdiction of the court. This 
diction of that court, and not within | the plaintiff takes upon him to aver, and 
. | . he muſt have proved it under the general 
To this laſt plea the plaintiff demurred, | iflue. The cefendant pleads, iſt, nil 
and contended in argument that, after | debet, zdly, that the cauſe of action aroſe 
judgment below, it was too late for the | out of the juriſdiction ; to this ſecond 
defendant to plead that the cauſe of action plea there is a demurrer which admits the 
did. not ariſe within the juriſdiction of the | fact, ſo that it appears on the record that 


take advantage of that he ſhould have | juriſdiction. Beſides it is not a judgment 

pleaded it in abatement below. of a court of record (1); butlike a foreign 

But the Court, after taking time to | judgment (2), and not concluſive evidence 
conſider of the caſe, gave judgment for | of the debt. 

the defendant. | (a) Vide Murpole v. Baſnett, note inf. ; 


. (1) Ir did not appear in this caſe to be a court of record; but in Dexnir v. Rewls, 


2 Lutw. 914. it was pleaded as a court of record, | 
(z) See Walker v. Witter, Dongl. 1. and the caſes there referred to. 


L | conſtable 


find where theſe ſort of pleas have been holden to be good, they 
have expreſsly ſet forth what juriſdiction the court had, to ſhew 


court below, and that if he had meant to | there was no cauſe of action within the 
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3 | 1737 conſtable may juſtify under it: but if he make à warrant to take 
== up a mam to anſwer in a plea of debt, a conſtable cannot juſtify 
gu, under fuch a warrant, becauſe the juſtice hath no juriſdiction of 
. yy d ebts. 4 | , . 1 


We think therefore for this reaſon that this plea is bad even as 
to the officers themſelves. | | | | 


\ 
. 


Thirdly ; the other obſection likewiſe ſeems to be of weight (a), 
that here is a capias in the firſt inſtance, which was holden not 
. 5 


(a) This objection was holden to be | took two objections to the plea, | 
deciſive in the caſes of + br v. Baſnett | 1ſt, That it did not ſet forth the nature 
and Piggott, determined in Tr. 1747,B. C. | of the court, or the extent of its juciſ- 
and in Murphy v. Filzgerald ard an- | diftion ; 
other, in Tr. 26 Geo. 2. B. C. 2 5 | 2dly, That a capias iſſued in the firſt 

The former was an action of aſſault | inſtance; and he relied on the caſe of 
battery and falſe impriſonment z to which } Moravia v. Shoper. | 
both the defendants pleaded not guilty as The anſwer given by Draper Serjt. 
to all the treſpaſs &c, except the aſſaulting | to the firſt objection was that it was ſtated 
beating and impriſoning the plaintiff &c ; | in the plea that it was a court of record of 
and as to that they pleaded a juſtification | our lord the King held in and for the 
that at the Court of Record of our lord | town &c, and that it was expreſsly al- 
the King held in the Guildhall of the town | leged that the cauſe of action aroſe within 
of Ofiwe/try on the 3d of Oftober 1746 by | the juriſdiction of that court; to the ſe- 
virtue of cettain letters patent granted by | cond, that it was ſtated in the plea that 
King Car. 2. on the 13th of Fanuary in | © thereupon ſuch proceedings were had 
the 25th year of his reign, Baſrett levied | &c”; that it did not appear that a ſum- 
a plaint againſt the plaintiff ( Marpole) in | mons had not iflued ; that a ſummons 
a plea of treſpaſs upon the caſe, to the | might be returnable on the ſame day; and 
damage of Baſnett 20 J. for a cauſe of | that a ſummons and capias might iſſue 

action ariſing within the juriſdiction of | on the ſame day. 
that court, and thereupon ſuch proceed- But The Court ruled that the plea could 
ings were had in the fame court that after- | not be ſupported, and gave judgment for the 
wards; to wit, at and in and by the ſame court | plaintiff on the 1ſt of June 1747. M. S. 
there ifſned a' certain precept &c againſt | Ld. Ch. J. Willes (1). 
Marpole, directed to the Serjeants at Mace, The other cafe of Murphy v. Fitzgerald 
by virtue whereof Piggott, the other de- and Surby was alſo an action of aſſault 
fendant, one of the  Serjeants &c on & | battery wounding and falſe impriſonment : 
before the return of the ſaid precept | in that alſo both the defendants pleaded 
gently laid his hands on Marpole in order | a joint plea of juſtification, in which 
to arreſt him &c, and then and there ar- | they ſet forth that there had been an im- 
reſted and detained him &c. memorial court of record of our lord the 

The plaintiff demurred generally; and King» within the liberty of the Biſhop: of 

Belfield Serjt. on the 13th of May 174 * Rachefter in Kent, held at the Palace of 


— 


(1) According to Mr. Juſt. Abney's account of this caſe, The Court “e did- not ab- 
ſolutely determine that the plea was bad becauſe the juriſdiction was not ſet forth 
though they were ſtrongly inclined to think ſo: but on the ſecond objection, they . 
clear that it was bad, for a capias in the firſt inſtance without a ſummons is Hlegal.” 


Rocheſter 
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to he good in the caſe of Read v. Wilmot; 1 Vent. 220; Hall v. 
Booth, 1 Mad. 236., and in ſeveral caſes in Noll Abridg- 
ment, and ſeveral other books. And though Poceell B. in the 
argument before mentioned differs likewiſe from theſe caſes and 
from the opinion of my Lord Chief Juſtice Hale in this reſpect, 

and ſays that a capias in the firſt inſtance in inferior courts is 
only a proceſs inverſo ordine and conſequently erroneous and 
not voĩd, and that therefore a perſon may juſtify under it, I 


cannot (I own} ſee the reaſon of this aſſertion, or know very 


well how to make ſenſe of it; for by the ſame reaſon if in a 


* — 8 


— 


Rochefter once in every three weeks ona | Theſe caſes may be reconciled by the 
Friday before the fteward of the court, | application of this rule, where it is 
for the trying and determining of all | ſufficiently ſhewn in pleading that the 
kinds of perſonal actions ariſing within the | court below had juriſdiction over the 
liberty &c; that at a court there held on | cauſe, every intendment (2) will be 
Friday the 15th of December 1752 before | made in favor of their proceedings that 
E. Wyatt the ſteward the defendant ( Fitz- | can be made conſiſtently with the facts 
gerald) levied his plaint againſt Murphy in pleaded ; and therefore conſiſtently with 
in plea of treſpaſs upon the caſe (1), to his | the facts pleaded in Tithy v. Foxall a 
damage of 20 J.; that thereupon ſuch pro- ſummons might have iflued (though 
ceedings were in the ſame court that af- | none was ſtated) at the court at which the 
terwards, to wit, at the ſame court on the plaint was levied, to warrant the iſſuing 
Same day there iſſued a certain precept | of the capias at the next court: but no 
& directed to Surby one of the miniſters | ſuch intendment could be made in Mo- 
of the ſaid court &c indorſed far bail &c, | ravia v. Sloper, Adarpole v. - Baſnett, 
by virtue whereof Surby on &c before the | and Murphy v. Fitzgerald, becauſe it 
ruturn of the ſaid precept and within the | appeared in each of thoſe caſes that the 
juriſdiction of the court gently laid his | capias iſſued out of the ſame court at which 
hands on the plaintiff (Murphy) in order | the plaint was levied. 
to arreſt him, and then and there arreſted | And though the caſe of Adams v. Free- 
him &c. | | man and HW inns, as reported in Sayer 81, 
To this plea there was a general de- and 2 Wilſon 5.5 appears to break in upon 
murrer, and judgment was given for | the above diſtinction, by referring to the 
the plaintiff, without hearing any argu- | record in the Treaſury Chamber (which 
ment, on the authority of Moravia v. | is entered Tr. 24 Geo. 2. 1750, Rol. 
Shper. M. S. Ld. Ch. J. Filles. 925.) that deciſion will be found to be 
This objection, that a capias iſſued | reconcileable with all the above caſes, it 
without a ſummons, was afterwards taken | appearing in bath pleas (which were joint 
in the caſe of Titiey v. Foxall, Tr. 1758, | pleas by both the defendants, and not 
. C vide pot. : but it was there over- | ſeparate ones by each as repreſented in 
ruled, it appearing on the plea that the | Sayer,) that the plaint was levied at a 
plaint was levied at one court and the ca- court holden at Daventry on Thurſday the 
pras iſſued at a ſubſequent court, and this | 1/7 of June, and that the capias did 
allegation being there introduced by taliter | nat Ie until Thur/day the 8th of June 
proceſſum eft &c. | | when the next court was Prep. 


It) Not ſaying for a cauſe of action * within the juriſdiQion of the court. 
by Vid. Sellers v. Lawrence, pot. Tr. 16 C 17 Geo. 2. 
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3737. ſuperior court an exigent were to be taken out the firſt proceſs, 
EI he might as well-ſay that that was only inverſo ordine, which 
Se, yet I think would be a little abſurd. This objeQion was indeed 
endeavoured- to be anſwered, becauſe, as it is faid here taliter 
proceſſum eſt &c, it muſt be preſumed that a ſummons duly 
iſſued before, and that this ſort of pleading has been allowed to 
be good. It is true that in ſome caſes it has been holden to be 
good, and in ſome not. Vide 2 Lat. 913. &c. But it is plain 
that in the preſent caſe there could be no precedent ſummons, 
becauſe the capias is ſaid to iſſue at the ſame court at which 
the plaint was levied; ſo there could be no ſummons returned 
to warrant this capias. But this objeQtion need not be relied on, 
as we are of opinion that the two firſt are fatal objections to 


this plea. 
Therefore judgment muſt be for the plaintiff (a).” 
(e) Vide Jie v. Iarners po. H. 1345 


Mich.11G.2. | | 8 a 
— JoskyH ALEXANDER againſt JohN MawMan, Exc 


Nov. 28th. cutor of Jostzen HoLDswokTH.. 


A defendant Th E following opinion of the Court was thus given by 


cannot plead 
in abatement 


22 3 Willes, Lord Chief Juſtice. Adion on the caſe on ſeveral 


fence : but . 
gd OY promiſes. 


fend the force 


— nol The defendant in his plea comes and defends the force and 


bote be can injury when &c. and prays judgment of the writ, becauſe he 


cad in a- 

rement to ſaith that the ſaid Jo/epb Holdſworth made his will 15th Fanu- 
the diſability 
ofthe perſon. ary 1735 at Bury St. Edmunds, and thereby did conſtitute and 


wo * appoint him the ſaid Jobs Mauman and one Jobn Fearnley 


_— executors of the ſaid will and afterwards died, after whoſe © 


in abaewent death the ſaid John Fearnley together with the faid Fobn Maw- 


_ ought man as executors of the ſaid will did there adminiſter divers 


whe _ goods and chattels where the faid Fo/epb Holdfeorth's at the 


' witbouttbew- time of his death, which ſaid Jobn Fearnley is ſtill living; where- 


ing that the . . 

co-execeter fore as the ſaid Jobn Frarnley is not named in the ſaid writ, he 

admisi | 5 | 

&c.— Where the defendant, in pleading fuch a plea, ſaid that . ke and the other executor did adm 
niſter divers goods &c. where the ſaid A. B.“s (the teftaror's)” rhe Court rejected ** . * 

pluſage, and held the plea good. 8 


prays 


' 7 
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/ 


ty es 


1 wo- odjeQions were taken (a) to this plea ; 
Firſt, that the defendant has made a full defence, &y defending 


y, and the defendant joins in 


4x 


prays Julginent of me ſaid wit, and that the fime may be 1939. 


ALSXAanpER 


, againſt 
AWMAN\, 


the force and injury when &c, and fo cannot afterwards plead in 


abatement, | 
Secondly, That he has not fet forth that the other executor 


adminiſtered, which is abſolutely neceſſary to make the plea 


good. 


As to the firſt objection; we agree that if the defendant had 
made a full defence, he could not afterwards plead a plea in 
abatement. But we are of opinion that going no farther than 
« defending the force and injury when &c.“ is not a full de- 
fence 3 and ſo it is expreſsly ſaid in Lil. ſet. 195. and Co. Lit. 
127. ö. And it is there ſaid that a defendant muſt firſt make 
himſelf party (6) by ſaying defendit vim et injuriam quando 
e, before he can plead to the diſability of the perſon or the 
juriſdiction of the court: but that if he goes on and ſays et 
damna et quicquid quod ipſe defendere debet &e, that amounts 
to a full defenge; and after that he cannot plead a plea in 
abatement (c). | > #42425 "9 


This is indeed faid to be otherwiſe determined in the caſe of 
a plea of outlawry, 1 Lute. 5. Gawen v. Surby; for there the 


(a) It appears that this caſe was argued 
on Friday, Nov. 11th 1737, by Prime 
Serjt. for the plaintiff, and Bootle Serjt. 
for the defendant. By the former theſe 


authorities were cited; Bro. Abr. tit. 


Defence, pl. 3. 12. 15. 21; Lit. ſect. 
:195; 1 nf. 127. ö.; Sty. 273; I Lutw.s; 
and Cro. Fac. 82. And theſe quotations 
were made by the latter; C:ft's Entr. 15. 
pl. 37; Brownl. Rediv. 199, 200; Co. 
Lit. 127. b.; 9 GC. 37.6; 1 Lev. 161; 
and 1 Keb. 865. 

(b) Vide Ferrers v. Miller, Carth. 220. 


"cont. by three Judges againſt Holl Chief 


Juſtice, 


M 


(c) The ſame point was ruled in 
IFheatley v. Cudmerſan, MH. 15 Geo. 2. 
in. the Common Pleas, and Thompſon v. 
Stockdale, H. 23 Geo. 3. in the King's 


Bench. If the defendant plead a miſno- 


mer in abatement, he mult take care not 
to admit himſelf to be the perſon, ſued. 
In Roberts v. Robert Moon, 5 Durnf. ard 
Eaſt 487. The Court of K. B. overruled 
a plea in abatement of miſnomer of th2 
defendant, which began thus, And the 


| ſaid Richard ſued by the name of Robert 


&c®; becauſe © by introducing the word 
ſaid he admitted himſelf to be the perſon 
ſued,” 


defendant 
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4737. defendant introduced his plea of outlawry with a“ defendit 

Atrxandzx vim et injuriam quando &c;” and upon a demurrer a reſpondeas 

* 5 ouſter was awarded. And the caſe in Stiles 273, which was 

cited for the plaintiff in this caſe, was likewiſe there cited as an 

authority for the judgment: but in that caſe there was no 
judgment given, but the matter was ordered to be ſpoken to 

again. And Lateoycne at the end of the caſe in his Reports 

ſeems to doubt it's authority ; for he ſays that there is a mul- 

titude of precedents to the contrary in all the books of pleadings; 

and he cites many precedents which are all in the ſame manner 

as the preſent. So we think, as Zutwyche himſelf did, that that 

caſe is not law. 


In ſupport of the ſecond objection it was ſaid that pleas in 
abatement ought to be more certain than others; and that we 
admit. It was ſaid likewiſe that it is neceſſary for the defendant 
to ſet forth that the other executor adminiſtered ; to which we 
likewiſe agree; for the caſe of Swallow v. Emberſon, which was 
cited out of 1 Lev. 161. and 1 Keb. 865, and ſeveral other caſes 
are expreſs to that purpoſe (a). But we are of opinion that it 
is ſufficiently ſet forth in this plea that the other executor 
John F. carnley adminiſtered ; for rejecting the word © where,” 
which ought to be rejected as nonſenſe and ſurpluſage, the reſt 
is ſenſible and intelligible enough, that Fobn Fęarnley did ad- 


miniſter ſeveral goods and chattels the ſaid Fofepb Holdſivortb's 
at the time of his death. 


We are therefore all of opinion that judgment muſt be for the 
defendant, and that the writ muſt be quaſhed. 5 


(a) Rawlinſon v. Shaw, 3 D. and E. 560. per Grose 31 F. 
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WiLLiam L ROG on the Demiſe of JoxATHAN Scor 
Sen” and Jun” again// Sauugr and EBENEZER 
BRNION. 


Tun opinion of the Court was thus delivered by 


Pilles, Lord Chief Juſtice. © Caſe made before. Mr. ]. 
Comyns at Oxford Summer Aſſizes 1736. It aroſe on a leaſe 
made between Forathan Scot the elder and Fohn Benion on the tſt 
of Ofober 1730, by which Jonathan demiſed the premiſes in 
queſtion to John Benion in theſe words © To hold the ſame unto 
the ſaid John Benion his executors adminiſtrators and aſſigns 


from the feaſt of Saint Michael the Archangel next before the 
date thereof for and during and until the full end and term of 


twenty-one- years from thence next enſuing and fully to be 
complete and ended, provided they the ſaid Jonathan Scot and 
Fohn Benion and both of them ſhall and do fo long live; but in 
caſe either of them ſhall happen to depart this life before the 
expiration of the ſaid term of twenty-one, years, then and in 
ſuch caſe the heirs executors adminiſtrators or aſſigns of /uch 
perſon ſo dying ſhall give twelve months* notice in writing of 
their quitting or ſurrendering up the ſaid premiſes ;”” under the 
rent of 26/. 105. a- year, payable during the ſaid term of twenty- 
one years ſo determinable as aforeſaid. | 


Jobn Benion entered, and died on the 29th of April 1733: 
Ebenezer Benion the defendant is his adminiſtrator, and Samael 
is his undertenant. The leſſors of the plaintiff gave twelve 
months? notice before the demiſe laid in the declaration to both 
the defendants to quit or ſurrender up the premiſes ; but they 
inſiſted to hold the fame; and neither they or either of them 
nor the heirs or aſſigns of the ſaid John Benion ever gave any 
notice to quit or ſurrender up the premiſes. 


The queſtion (a) therefore is whether the leaſe be or be not . | 


determined ? 
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Wedneſday, 
Feb. iſt. 


Demiſe from 
A. to B. for 
twenty-one 
years, if both 
ſhould ſo 
long live ; 
but if either 
ſhould die 
before the 
end of the 
ſaid term, 
then the 
heirs execu- 
tors &c of 
the perſon ſo 
dying ſhould 
give twelve 
months no- 
tice to quit 
&c.—Held 
that the leaſe 
could only 
be determin- 
ed by twelve 
months* no- 
tice given by 
the repreſent - 
atives of the 
party dying 
before the 
end of the 
term ; and 
conſequently 
that ſuch no- 
tice given by 
the leſſor to 
the repre- 
ſentatives of 
the leſſee 
(who died 
during the 


term) did 


not deter- 
mine it. 
— Where 
power is giv- 
en to a party 
to determine 
a leaſe on 
giving a no- 
rice in ori- 
ing, he can- 


not determine it by giving a pare notice. 


(a) This * was argued in the lab Term tie: 1 | ö 
n 


8 
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47 %% 8. And as the queſtion ariſes merely on the words of a leaſe 
Ter very inaccurately penned, ſo I know no caſe that can guide the 
Coutt in the conſtruction of them, nor will the determination of 
the Court in this caſe be (I believe) ever cited as a precedent in 
any caſe whatſoever, becauſe there will ſcarcely ever be any 
other leaſe penned in this manner. 


inſt 
13 


The beſt rule therefore that the Court can follow in this caſe 
is to find out the intent of che parties, if poſſible. The caſe in 
Hethey 76. and ſeveral other caſes were cited on the argument 
of this cafe to ſhew that the leaſe would have determined on the 
death of either the leffor or leflee by virtue of the words © pro- 

| vided they and both of them ſhall ſo long live,“ if there had been 

no other words: but there is no occaſion to take notice of theſe 
cafes, becauſe there is no doubt on this part of the caſe by 
reaſon of the words © they and both of them ſhall ſo long 
live.” But the doubt ariſes only on the ſubſequent words, in 
the conſtruction of which theſe caſes give no light. Some other 
caſes were cited to ſhew that theſe ſubſequent words do not 
amount to a condition, but I need not mention them, becauſe 
(to be ſure) they do not amount to a condition, as they affect 
both the grantor and the grantee. But I take them to be words 
denoting, though a little obſcurely, when the term in one in- 
ſlance is to determine. | 


The rules of conſtruction are that no words in a deed ſhall 
be rejected if any ſenſe can be put upon them, and that the 
words of a deed are to be taken moſt ſtrongly againſt the 


grantor. 


Now let us conſider the preſent caſe according to theſe rules, 
Here is no notice given according to the leaſe, for the notice is 
not given by the repreſentatives of the leſſee, nor ſaid to be in 
writing (a), ſo the notice muſt be laid out of the caſe. If there- 


(a) If a leſſee be reſtrained, by his 
leaſe, from underletting during the term 
without leave in writing from the leſſor, 
a parol licenſe to underlet does not diſ- 
charge the former from the reſttiction. 
Noe d. Greg ſon v. Harriſon, 2 Durnf. & 
Eaſi 430.—80 where Mr. Barry had co- 


3. 


venanted with Mr. Garrick to perform at 
Drury-Lane and not to abſent himſelf 
without leave in writing, a parol licenſe 


given by the latter was holden to be no 


anſwer to an action of covenant brought 
on the articles; cited in 3 Dur. & Eaft 


592. 


fore 
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fore the leaſe be deemed to be determined, all the ſubſequent 1737, 8. 
clauſe, after the words © if both of them ſhall ſo long live“ 
muſt be rejected as ſuperfluous: but I think that a reaſonable dem. SCoT 


ſenſe may be put upon them. 


There are two inſtances put; 

1. In caſe both of them live to the end of the tern then it 
is undoubtedly to continue; 

2. In caſe one of them die; and then I think it is to con- 
tinue until the repreſentatives of the Feen dying give twelve 
months' notice. 

The words are © then the heirs executors adminiſtrators or 
aſſigns of ſuch perſon ſo dying ſhall give twelve months' notice 
in writing of their quitting &c; » which I think may be con- 

ſtrued thus, until the heirs executors &c of ſuch perſon ſo 
dying ſhall give twelve months notice &c.” This ſeems to me 
to be the only reaſonable ſenſe that can be put on theſe words; 
that if the leſſor die, his repreſentatives may not turn out the 
leſſee without due notice; and if the leſſee die, that his repre- 
ſentatives may not throw up the eſtate on the landlord without 
the like notice. This ſeems to me to be the intent of the par- 
ties. And this conſtruction is ſupported by theſe words in the 
clauſe, © in caſe either of them die before the expuration of the 
term, which ſeems to ſuppoſe that the term might continue 
after the death of one of them: whereas if any other conftruc- 
tion be put on the words, it muſt determine on the death of either 
of them. The word © their” at the latter end of the clauſe 
ſeems the only word in the clauſe that does not quite tally 


with this conſtruction, and is not quite ſenſe: but that (a), though 


not a very proper word, muſt be taken to mean the perſons who 
are to quit and ſurrender the premiſes. 


We are therefore of opinion that the leſſors of the plaintiff 


have no right to recover; and that a nonſuit muſt be indorſed 
on the poſtea.“ 


(a) The word “ their“ ſeems to have there OO more VER one repreſentative 
deen introduced to apply to the event of | of either the leſſor or leſſae. 


> 
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Joux Datu againſt Trois PIA and Six 
Others. | 


iced Tun following opinion of the Court was thus given by 

be diltrained | P 

"_ Fr gy Willes, Lord Chief Juſtice. © Treſpaſs for breaking and en- 
4 7 Mod. tering the cloſe of the plaintiff called Caverſbam Park, con- 
. 92 taining ſix hundred acres of land, in the pariſh of Caverſham in 


the county of Oxford, for treading. down the graſs, and for 
chaſing taking and carrying away diverſas feras, videlicet, one 
hundred bucks one hundred does and ſixty fawns of the value of 
600 J. of the ſaid plaintiff incluſas et coarctatas in the ſaid cloſe 


of the ſaid plaintiff. Damage 700 /. 


The defendants all join in the ſame plea ; and as to the force 
and arms &c they plead not guilty: but as to the reſidue of the 
treſpaſs they juſtify as ſervants of Charles Lord Cadogan ; and 
ſet forth that the place where &c at the time when &c was and 
is a park incloſed and fenced with pales. and rails, called and 
known by the name of Caverſham Park &c; and that the ſaid 
Lord Cadogan was ſeiſed thereof and alſo of a meſſuage & in 
his demeſne as of fee, and being ſo ſeiſed on the 3d of Auguſt 
1730 by indenture demiſed the ſame to the plaintiff by the name 
(inter alia) of all the ſaid park called Caverſbam Park from 
Lady-day then laſt paſt for the term of ſeven years under the 
rent of 124./. 23. The deer are not particularly demiſed, but 
there 1s a covenant that the plaintiff his executors and admini- 

ſtrators ſhould from time to time during the term keep the full 
number of one hundred living deer in and upon the ſaid demiſed 
- Premiſes or in or upon ſome parts thereof. And Lord Cadogan 
covenants to allow the plaintiff in the winter yearly during the 
term twenty loads of boughs and lops of trees for browſe for his 
deer to feed on, calling them there, as he does in other parts of 
the leaſe, © the deer of the ſaid John Davies;” and likewiſe 
covenants that if the plaintiff ſhall on the feaſt of Sr. Michael 
next before the expiration thereof pay Lord Cadogan all the 
rent that would he due at the expiration of the leaſe, then the 


£ = | . plaintiff 
| 
} 
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A, 


plaintiff, his. executors &c might ſell and diſpoſe. of any or all 1737, 8. 
of the, deer that he or they { ſhould have i in the faid park at any 50 44: of 


time in the laſt year of the ſaid term, any thing! in the faid i in- 


denture to the contrary thereof in any wiſe notwithſtanding. 


And the defendants. juſtify taking the ſaid deer as a diſtreſs for. 


1861. rent due at St. Thomas-day. 1731; and ſay that they did 


ſeize chaſe and drive away the ſaid deer in the declaration men- 


tioned then and there found, © being the property of and belong- 
ing to the ſaid John Davies” in the name of a diſtreſs for the 
ſaid rent; and then ſet forth that they complied with the ſeveral 


requiſites directed by the act concerning diſtreſſes, (and to which 


there is no objection taken;) that the deer were appraiſed at 


1611. 15 f. 6d., and that they were afterwards ſold for 867. 195. 


being the beſt price they could get for the ſame; and that the 
ſaid ſum was paid to Lord Cadogan towards ſatisfaction of the 


rent in arrear; and that in taking ſuch diſtreſs they did as little 


damage as they could. 


To this plea the plaintiff. demurs generally, and the defendants 


Join in- demurrer. 


And the ſingle queſtion that was ſubmitted to the judgment 
of the Court, is whether theſe deer under theſe circumſtances, 
as they are ſet forth in the pleadings, were diſtrainable or not, 
It was inſiſted (a) for the plaintiff that they were not; 

1ſt, Becauſe they were ferz naturz, and no one can have ab- 
ſolute property in them. OY 


2dly, Becauſe they are not chattels, but are to be conſidered 
as hereditaments and incident to the park. 

3dly. Becauſe, if not hereditaments, they were at leaſt part 
of the thing demiſed. 

4thly, Their laſt argument was drawn ab inuſitato, becauſe 
there is no inſtance in which deer have been adjudged to be 
diſtrainable. 


Firſt; to ſupport the firſt objection, and which was principally 
relied on by the counſel for the plaintiff, they cited Finch 176 ; 
Bro. Abr. tit. © Property pl. 20; Keilway, 30. b. Co. Lit. 47. a. 


(a) This caſe was argued in Ma chael- | tiff and Eyre King' s Serjt, for the deſend- 


ants, 


mas 1737 by Wright Serjt. for the plain- 
1 Rel. 


againſt 
P 


OWELLbLe. 
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1 Nol. Abr. 666, and ſeveral other old books, wherein it is 


laid down as a rule that deer are not diſtrainable; and the caſe 
of Mallocle v. Eaftly, 3 Lev. 227., where it was holden that 


treſpaſs will not lie for deer, unleſs it appears that they are tame 


and reclaimed. They likewiſe cited 3 if. 109, 1 10., and 
1 Haul. P. C. 94., to prove that it is not felony to take * 


deer, conies &c, unleſs tame and reclaimed. 


J do admit that it is generally laid down as a rule in the old 


books that deer, conies &c, are feræ naturæ, and that they are 


not diſtrainable; and a man can only have a property in them 
ratione loci. And therefore in the caſe of ſwans, 7 Co. 15, 16, 
17, 18., and in ſeveral other books there cited, it is laid down as 
a rule that where a man brings an action for chaſing and taking 
away deer, hares, rabbits, &c, he ſhall not ſay ſuos, becauſe he 
has them only for his game and pleaſure ratione privilegit whilſt 
they are in his park, warren &c. But there are writs in the 
regiſter, fo. 102. a book of the greateſt authority, and ſeveral 
other places in that book which ſhew that. this rule is not al- 
ways adhered to. The writ in fo. 102. is © quare clauſum 
ipſius A. fregit et intravit, & cuniculos ſuos cepit.” : 


The reaſon given for this opinion in the books why they are 


not diſtrainable is that a man can have no valuable property in 
them. But the rule is plainly too general; for the rule in 


Co. Lit. is extended to dogs; yet it is clear now that a man may 
have a valuable property in a dog. Trover has been ſeveral 
times brought for a dog, and great damages have been re- 
covered. Beſides the nature of things is now very much altered, 


and the reaſon which is given for the rule fails. Deer were for- 


merly kept only in foreſts or chaſes, or ſuch parks as were parks 
either by grant or preſcription, and were conſidered rather as 
things of pleaſure than of profit: but now they are frequently 
kept in incloſed grounds which are not properly parks, and are 
kept principally for the ſake of profit, and n muſt be 
conſidered as other cattle. 


And that this is the caſe of the deer which are diſtrained in 
the preſent caſe is admitted in the pleadings. The. plaintiff by 
bringing an action of treſpaſs for them in ſome meaſure admits 
himſelf to have a property in them ; and they are laid to þe in- 
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perty ratione loci; and they are laid to be taken and diſtrained P85 
there: but what follows makes it ſtill ſtronger; for in the demiſe ka 


Net forth in the plea, and on which the. queſtion depends, they 
are ſeveral zimes called e deer of John Davies the plaintiff, and 
he is at liberty to diſpoſe of them as his own before the expira- 
tion of the term on the condition there mentioned. And it is 
expreſsly ſaid that the defendants diſtrained the deer being the 
property of the ſaid John Davies: it is alſo plain that he had a 
valuable property in them, they having been ſold for 86/..195.; 
both which facts are admitted by the demurrer. The plaintiff 
therefore in this caſe is eſtopped to ſay either that he had no 
property in them or that his property was of no value. Beſides 
it is expreſsly ſaid in Bro. Abr. tit. Property,” pl. 44., and 
agreed in all the books, that if deer or any other things feræ a 
naturæ become tame, a man may have a property in them. 
And if a man ſteal ſuch deer, it is certainly felony, as is ad- 
mitted in 3 It. 110. and Haul. P. C. in the place before 


cited (a). 


N 


N or ed er a eB 


Upon a ſuppoſition therefore, which I do not admit to be law 
now, that a man can have no property in any but tame deer, 
theſe muſt be taken to be tame deer, becauſe it 1s admitted that 


the plaintiff had a property in them. 


Secondly ; as to their not being chattels but hereditaments 
and incident to the park and ſo not diſtrainable, ſeveral caſes 
were cited; Co. Lit. 47. ö. and 7 Cv. 17. b.; where it is 
ſaid that if the owner of a park die the deer ſhall go to his 


(a) The Legiſlature have alſo 1 | e or carry away any red or fallow deer 
proviſions at different times for the pro- in any foreſt chaſe purlieu or ancient walk, 
tection of deer in foreſts and open as well | whether incloſed or not, or in any incloſed 

978 incloſed grounds. But by the ſtat. | park paddock wood or other incloſed 


16-Geo. 3. c. 30. all the former acts relat- | ground where deer are uſually kept with- 


ing to this abject (except that of the 
9 Geo. 1. c. 22.) are expreſsly repealed by 


name ; and it has been ſince holden by all 


the judges that that alſo, as far as it made 
it a capital offence to kill deſtroy or ſteal 


deer, was virtually repealed ; R. v. Da- 


dies, 1783. The ſtat. 16 Geo. 3. c. 30. 
inflicts a penalty of 30 J. on perſons who 


Till wound or deſtroy, or take in any ſnare 
| O 


out the conſent of the owner &c, or aid 
therein; and a penalty of 20 J. on perſons 


| who courſe hunt ſhoot at or otherwiſe at- 


tempt to kill wound or deſtroy any ſuch 
deer &c, or aid therein &c ; and a double 
penalty on the keepers for either of thoſe 
offences; and it ſubjects the offender to 
tranſportation for ſeven years for a ſecond 
oftence. 


heir 
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heir and not to his executors; and the ſtatute of -Marlbridge, 
52 En. g. c 22., where it is ſaid that no one ſhall diſtrain his 
tenants de libero: tenemento ſuo nec de aliquibus ad liberum te- 


nementum ſpectantibus. do admit the rule that hereditaments 
or: things annexed to the freehold (a) are not diftrainable ; 


and poſſibly in the caſe of a park, properly ſo called, which 


muſt be either by grant or preſeription, the deer may in ſome 
meaſure be ſaid to be incident to the park: but it does not ap- 
pear that this is ſuch a park, nay it muſt be taken not to be ſo. 
In the declaration it is ſtiled the clo/e f the plaintiff, called Ca- 
velſbam Park. In the plea indeed it is ſtiled -a part, called 
Caverſham Park :*but it is not ſaid that it is a park either by 


grant or preſcription; and it cannot be taken to be ſo on theſe 


pleadings, but muſt be taken to be a cloſe where deer have been 
kept, and which therefore has obtained the name of a parł, be- 
cauſe the deer, as I mentioned before, are called the deer of Fohn 
Davies, and becauſe he is at liberty to ſell them, and ſo to ſever 
them from the park before the expiration of the term. And in 
Hale's Hiſtory of the Pleas of the Crown, I vol. fo. 491. , cited 
for the defendants, it, is expreſsly ſaid that there may be a park 
in reputation, © as if a man incloſe a piece of ground and put 


deer in it, but that makes it not a park without a preſeription 
time out of mind or the King's charter. 


Vid. ſtat. 21 Ed. 1. 
de malefactoribus in parcis there referred to. 


Thirdly; as to the third objection that the deer are part of the 
thing demiſed, and conſequently not diſtrainable; the only caſe 
which was cited to prove this was the caſe of tithes (5) which 
is nothing to the purpoſe; becauſe” where tithes only are let a 
man cannot reſerve a rent, it being only a perſonal contract. 
Without denying the rule, which I believe is generally true, the 


bar ſaid that the lime kiln was Ifxed x6 
the freehold, it was holden, on demurrer, 


(a) © Furnaces caldrons and the like | 
fixed to the freehold, or the doors or win- 


dows of a houſe and the hke, cannot be 
diſtrained.” C. Lit. 47- b. Bro. Abr. 
« Di/treſs,” pl. 23.— Neither can a lime 
kiln, if affixed to the freehold, be diſtrain- 
ed. But where the plaintiff in replevin 
declared for taking his goods and chattels, 


to wit, a lime kiln ; and the defendant 


avowed taking it as a diſtreſs for rent in 
arrear; and the plaintiff in his plea in 
3 


that the plea i in bar was a departure from 
the declaration which aſſerted it to be a 


chattel; though, had it been a portable 
oven, it might have been diſtrained; and 


judgment was given for the defendant. 


Niblett v. Smith, 4 Dutnf. & Ea 504. 
(5) Vid. Bro. Wr. tit. % Dine Diftriſs,”" pl pl. 


ry tit.“ Dette,” pl. 234 ; 1 Rol. b. 667; 
pl. 18; and Huch 1357 6. | 
fact 
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fact here will not warrant it, for they are not part of che thing 1737 . 

demiſed. They are not mentioned in the deſcription of the 
-particulats, v and cannot be part of the thing demiſed for the reaſon 

before given, becauſe they may be ſold and diſpoſed of by = 
8 plaintiff — the expiration of the e demie. 


+ ow; the laſt argument, drawn ab inuſitato, though. ge- 
nerally a very good one, does not hold in the preſent caſe. When 
the nature of things changes, the rules of law muſt change too. 
When it was 'hblden that deer were not diſtrainable, it was be- 
cauſe they were kept principally for pleaſure and not for profit, 
und were not fold and turned into money as they are now. 
But now they are become as much a ſort of huſbandry as horſes 
cows ſheep or any other cattle. Whenever they are ſo and it is 
-univerſally known, it would be ridiculous to ſay that when they 
are kept merely for profit they are not diſtrainable as other cattle, 
though it has been holden that they were not ſo when they 
were kept only for pleaſure. The rules concerning perſonal 
eſtates, which were laid down when perſonal eſtates were but 
ſmall in proportion to lands, are quite varied both in courts 
of law and equity, now that perſonal eſtates are ſo much in- 
creaſed and become ſo conſiderable a part of the property of this 
kingdom. 


Therefore, without contradicting the reaſons which are laid 
down concerning this matter in the ancient books, and without 
determining any thing with reſpect to deer in foreſts and chaſes 
or parks properly ſo called, concerning which we do not think 
it neceſſary to determine any thing at preſent, we are-all of 
opinion that we are well warranted by the pleadings to deter- 
mine that theſe deer, under the circumſtances in which they 
appear to have been at the time when this. diſtreſs was taken, 


were properly and legally diſtrained for the rent that was in 


arrear. 
There mult: 8 be judgment for the defendants (a).” 


(a) Vid. Simpſon v. Hartopp, MM. is Gee. 2. pt. 


Davies 
again 
"PowELL. 
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Replication 
de injuria ſua 
propria abſ- 
que tali 
cauſa is bad 
where the de- 
fendantinfilts 
on a right. 
— When de- 
fendant (in 
an action of 
treſpaſs) juſ- 
tiſies in his 
plea taking 
the goods as 
a diſtreſs for 
reni,the 
plaintiff in 
his replica- 
tion muſt 
either admit 
or deny the 
rent in ar- 
rears; reply- 
ing de inju- 
ria ſua pro- 
pria &c is im- 
proper. 

— Where de- 
fendant juf- 
tifies (in treſ- 


' paſs for tak- 


ing the plain- 
tiff's goods 
and convert- 
ing them &c) 
taking them 
as a diſtreſs 
for rent, the 
taking and 
converting 
are conſidered 
as the ſame 
thing ; and 
therefore it is 
not inconfiſt- 
eat to plead a 
juſtification 
to the taking 
and convert- 
ing all the 
goods, as a 
diſtreſs, and 
afterwards to 
ſay that he 
left part of 
them in the 
plaintiff's 
poſſe ſſion. 


"HILARY TERM, 11 Co. II. C. F. 


a S againſt W. MoxkR ind Three Others. 


[E. 10 Geo. II. Rol. 62556. 


Tun opinion of the Court was now delivered as Follows by 


mille Lord Chief Juſtice. © Treſpaſs for breaking and en- 


| tering the houſe of the plaintiff in the pariſh of St. Margaret's 


Weſtminſter, continuing there for the ſpace of thirteen days, diſ- 


turbing him in the quiet poſſeſſion of his houſe, and taking and 
carrying away from thence and converting to their own uſe the 
ſeveral goods and chattels particularly mentioned in the declara- 


tion, of the-value of 100/. And likewiſe for breaking and en- 
tering the ſhop of the plaintiff in the ſaid pariſh, and expelling 
him from the poſſeſſion thereof, and taking and detaining divers 
other goods and chattels therefrom and likewiſe particularly 
ſpecified in the declaration, of the value of 20/.. The damages 


are laid at 190 /, 


The defendants all join in the ſame plea : And as to the force 
and arins &c, and all the treſpaſs (except entering the ſaid houſe 
and ſhop and continuing in the ſaid houſe for the ſpace of thir- 
teen days, and taking and detaining in the ſaid ſhop carrying 
away and converting to their own ule the ſaid goods and chattels 
of the plaintiff in the declaration mentioned,) they plead not 
guilty. 

And as to the entering of the ſaid houſe and ſhop and con- 
tinuing there thirteen days, and taking detaining in the ſaid ſhop 
carrying away and converting to their own uſe the ſaid goods 
and chattels, they inſiſt on a ſpecial juſtification ; and ſet forth 
in their plea that before the ſaid time when &c. the Dean and 
Chapter of Weſtminſter were ſeiſed in fee in right of their church 


of two tenements, of which the locus in quo &c is parcel, and 


being ſo ſeiſed on the 6th of November 1728 demiſed the ſame 
by indenture to Martha Peers from the Michaelmas before for 
forty years; that Martha entered and was poſſeſſed, and on the 
7th of December 1728 by indenture demiſed to the plaintiff the 


houſe and ſhop mentioned in the declaration (inter alia) from the 
Michaelmas 
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tue of the ſaid demiſe the plaintiff entered and was poſſeſſed; 
and that, he continuing in poſſeſſion, Martha Peers afterwards 
on the 20th of October 1729 married the defendant Y. Monke ; 


£3 


Michaelmas before for eleven years under the rent of 60 177. 6d. 1737, 8. 
for the firſt three months, 55 J. a-year afterwards for the next href? pry 
ten years, and 41/. 55. for the laſt three quarters; that by vir- 


Coop ER 


againſt 
 MonK«t. 


and the defendant W. Monke in his own right and in the right of 


the ſaid Martha, and the other defendants as his ſervants and by 
the command of him and of the ſaid Martha, juſtify taking the 


goods and chattels in the declaration as a diſtreſs for 82 J. 65., the 


reſidue of 82/. tos. for a year and a half rent due on the feaſt of 


St. Jobn the Baptiſt 1736, the other 46. having been paid before. 


And they ſet forth their juſtification in this manner; that on 
the 26th day of June in the year laſt mentioned they entered 
into the houſe and ſhop &c in order to diſtrain for the ſaid rent, 


and then and there took the goods and chattels in the declaration 


mentioned, they being in the ſaid houſe and ſhop, in the name 
of a diſtreſs for the ſaid rent, and the goods and chattels ſo 
diſtrained they then impounded in the houſe and ſhop by the 
permiſſion and with the conſent of the plaintiff to prevent any 
damage that might happen by removing the ſame; and that the de- 


fendants continued in the ſaid houſe thirteen days by cauſing one 


A. Garner to continue in the ſaid houſe in which &c for thirteeen 


days for the ſecuring of the ſaid goods ſo diſtrained, which ſaid 


A. Garner ſo continued in the ſaid houſe in which &c for thir- 


teen days for the ſaid cauſe by the permiſhon with the conſent 
and at the requeſt of the plaintiff; and that the defendants after- 
wards on the 7th and 8th of July following did with the conſent 
of the plaintiff publicly ſell divers of the ſaid goods to the beſt 
bidder at the beſt price which could be got for the ſame for the 
ſim of 31/4. 5s. 3d. and no more, which the defendant Monke 
received in part ſatisfaction of the rent ſo in arrear; and the 
reſt of the ſaid goods and chattels that remained unſold were 
at the deſire and with the conſent of the plaintiff left in the ſaid 


houſe and ſhop in the poſſeſſion of the plaintiff, and the ſame 


fill remain in his poſſeſſion, &c. 


The plaintiff in his replication admits the leaſe from the Dean 
and Chapter to Martha Peers, and the leaſe from Martha Peers 
to the plaintiff, and that the houſe and ſhop were part of the 


P + premiſes 
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Rüge ſo demiſed; and for replication faith that the defend- 
ants at the ſaid times when 8c of their own wrong without any 
ſuch cauſe as is by them in their ſaid plea above alleged did enter 
the ſaid houſe and ſhop and did continue in the ſaid houſe for 
the ſpace of thirteen days, and the ſaid goods and chattels found 
in the faid houſe did take carry away and convert to their own 
uſe, and take and detain in the faid ſhop the ſaid goods and 
chattels found in the ſaid 11 8 in manner and form &e. 


To this replication the defendants demur; * for ada 
of demurrer ſay, that the plaintiff by his replication hath not 
admitted that the rent in the plea mentioned to be in arrear 


was due, and far that the replication is multifarious, and ſeveral 


matters are offered to be put in iſſue, and no particular iſſue 
can be joined thereupon z and for that the replication is uncertain 
and wants form. 


The plaintiff joins in demurrer. 


Several objections were taken to this replication upon the firſt 
argument (a), and ſeveral caſes were cited to Ne theſe ob- 
jections. 

The principal objections which were taken to the plaintiff g 
replication were that he had not admitted the rent in arrear, fo 
would be at liberty to inſiſt on an entry and eviction ; and be- 
cauſe this general replication that they did it of their own 
wrong without any ſuch cauſe &c is never admitted when the 
defendants inſiſt on a right (6), as they plainly do in the prefent 


| caſe, but is only admitted when the defendants inſiſt on a matter of 


excuſe, as that the plaintiff 's fences are out of repair in an action 
of treſpaſs with cattle, or ſon aſſault demeſne in an action of aſ- 
fault and battery; and to ſupport theſe objections were cited 


8 Co. 67. a; Yelv. 157; Cro. Fac. 224, 225; Chance v. Weeden, 


Salk. 628; and Wells v. Cotterell, 3 Lev. 48. And we were 
all clearly of opinion upon that argument that the replication 
was not good. 


(a) This caſe was firſt argued in Trinity | the former and Wright ere. for "Ws 
term 1737 by Parker King's Serjt. for the latter, 
defendants and by Bootle Serjt. for the N (b) See Cockerill v 5 le. 222 
plaintiff; and again in the Michaelmas | Tr. 1738, and the caſes there referred to; 
term fallowing by Eyre King's Serjt. for | and Bel u. Wardell Lell. E. 1740, . 


3% ' The 
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The Gurt being of that opinion, the ooünſel for the plaintiff 1737, 8. 
5 1 ſome ohjections to the defendant's plea, which was after- 1 


wards ſpoken to again, and which is the only matter that nor & againf 
remains for the judgment of the Court. i Moxxe. 


The POR FAN to the plea were two; 

Firſt, that the defendants pleaded a juſtification to me taking 
carrying away and converting to their own uſe all the goods and 
chattels in the declaration mentioned, and yet afterwards inſiſt 
that they did not convert part of the ſaid goods but left them 

in the poſſeſſion of the plaintiff where they ſtill are; ſo the plea 
is inconſiſtent with itſelf; for a man cannot admit that he has 
converted all the goods to his own uſe in the beginning of his 
plea, and afterwards inſiſt that he has not converted part of 
| Secondly, that the juſtification does not go to all the goods. 
For they ſay that they ſold divers of the goods and chattels for 
317. 55. 3d.; and then, inſtead of ſaying that all the ret of the 
goods, or the reſt of the goods which were not ſold for the ſaid 
ſum of 317. 55. 3d, were at the deſire and at the requeſt of the 
ſaid plaintiff left in the ſaid houſe &e; they only ſay that ** the 
reſt of the ſaid goods that remained unfold” generally; fo that 
for ought that appears by this plea there might be ſome goods 
fold without the confent of the plaintiff beſides thoſe which 
.. were ſold with his conſent for the ſum of 31 I. 5. 3 d.; and if 
>. there were, as to thoſe there is no juſtification. 


-4v0 
9 
"1% 
we 


"Several caſes were cited to make out theſe objections, and 
ſeveral caſes cited in anſwer: but it is not material to men- 
tion any of them, becauſe I think that the preſent caſe depends 
on a general rule of law, which was admitted on both ſides, and 
upon the particular penning of this plea. 


Firſt ; as to the firſt objection: we are of opinion that this 
being an action of treſpaſs, and not of trover, the taking away 
and converting are the ſame ; for every taking is a ſufficient con- 
verſion to this purpoſe (a). And as the defendants have in- 


: (a) Vid. Dye v. Leatherdale, 3 Wilſ. | C. B. cited by Buller J. in Taylor v. Cole, 
20; and Fiſberiuood v. Cannon, H. 5 Geo. 3. 3 Durnf. & Ealt 297. CA 
| 2 | ſiſte 


36 


CoorER 


___ againſt 
Mox&s. 


— — & 
5 — = = — — — = _ 
- — = 1 
2 2 —— 
— — _ 
"EY "I — — = \ \ 
a — * l Lo 
— ne — — 5 — — 
= — — — - — 


— . nor ee 
— _  — 


— 
— = wo ow co 


— 
—— Sr 


— 2 —f—ͤ— 


— — 


— — 4 LL =o 
— = = \ — — 
— 4 _ — — — R 
— — > — rk oe es S.> _ = 
tm 
— > . A me: — TOR * 4 
oy N =_ G - | —_ l —- - = 
OE — wie <> <> — 1 — — — . — 
—— - 
——̊᷑. —  — ve a - þ 
- 2 2 — 2 2 — — . — 2 * . 
— 


— 


— —' — 
* 


— M IF 

= _ — — — — 
= > — = =p D L- 2 5 2 

- — — ——̃ —ũ—j— — — 
- —C—_— 


1737, 8. 
— — 


HILARY TERM, 11 Go. II C. P. 


ſiſted in their plea that they took all the goods as a diſtreſs, we 


thiok that that is a ſufficient converſion of the whole, though 
they were not removed out of the houſe and ſhop where they 


were; for the poſſeſſion in point of law is changed by their 


being ſeiſed as a diſtreſs, and as it is ſaid that they were all m- 
pounded in the houſe and ſhop, wherever they are impounded, 
they are conſidered as in the poſſeſſion of the diſtrainor. We 


think therefore that this objection to the plea is of no weight. 


Secondly; as to the ſecond; it was admitted on both ſides 
that it is ſufficient if a plea be certain to a common intent. 
And we think that this plea is certain to a common intent ; nay, 
that it would be departing from the natural and obvious ſenſe of 
the words to conſtrue them ſo as to make it bad. For when it 
ſays © the reſt of the goods,” that implies all that were not be- 


fore ſold with the conſent of the plaintiff; and the words which | 


follow are only an unneceſlary deſcription of theſe goods, 


If the words had been only © the goods which remained un- 
ſold,” there would have been ſome colour for this objection. 
But we think that the word “ reſt” excludes any ſuch conſtrue- 
tion as is contended for dn the part of the plaintiff. 


But if there could be any doubt of this matter, and that in 
fact there were ſome goods which were ſold without the conſent 
of the plaintiff, we are of opinion that the- plaintiff ought to 
have inſiſted on it in his replication, which he has not done. 


As therefore we were all of opinion before that the replica- 
tion was not good, and as we are of opinion now that the plea 
is good, .notwithſtanding the objections which have been taken 
by the plaintiff, judgment muſt be for the defendants.” 
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Jauss F. AWCETT againſ TroMas STRICKLAND and 
Nine Others. 


| _ 10 GBO. 2. Rol. 383, 384.] 


- 


| 2 following opinion of the Court was now given 55 


Willes, Lord Chief Juſtice. « Trefpaſs for driving and chafing 


with dogs ſeventy ſheep, two mares, one gelding, and four cows, 


of the plaintiff, and for ſetting on and inciting the ſaid dogs 
to bite the ſaid cattle, at the parifh of Sedbergh, whereby forty of 


the ſaid ſheep died, and ten of the ſaid ſheep and two mares and 


one gelding were driven to places unknown and loſt, and the 


7 reſt of the ſaid cattle were hurt and greatly damnified. 


11 is ; likewiſe laid 3 way, for driving and ins with 
dogs the ſame cattle in a place called Blewwcaſter Common, in the 
faid pariſh of Sedbergh, whereby FRF. were greatly hurt and 
damnifted. Damage 40 L. 


7 - > | 
The defendants all join in the ſame plea ; and as to the force 
and arms and all the treſpaſs, except the driving and chaſing the 
ſaid cattle with dogs in the declaration firſt mentioned, they 


plead not guilty ; and as to that they inſiſt on a ſpecial juſtifica- 2 
tion, and ſet forth that Thomas Strickland the defendant at the 


time when &c was ſeiſed in his demeſne as of fee of and in the 
manor of Sedbergh, within which ſaid manor there are and at 
the ſaid times when &c and alſo time immemorial there have 
been ſeveral large waſtes or commons lying contiguous one to 
another without any ſeparation, and parcel of the ſaid manor, 
containing together 10,000 acres and more; and that the ſaid 
Thomas Strickland being ſo ſeiſed of the ſaid manor before the 
ſaid time when & did incloſe 700 acres of a certain waſte or 
common there called Blewcafter Common, being one of the ſaid 
waſtes or commons abovementioned and parcel of the ſaid 
manor, with a wall and ſtrong fence from the reſidue of the ſaid 
waſtes or commons, to hold to himſelf in ſeveralty and to his 


4 
1737.8. 
— 


Hil. 11G. 2. 
Monday, 
Feb. 6th, 


Com. Rep; 
$77: S. C. 

he lord of a 
manor may 
incloſe part 
of a common 
againſt te- 
nants having 
common of 
paſture, not- 
withſtanding 
they have al- 
wr 2 wr er 
or ty 
he leave ſuf- 
ficient com- 
mon of paſ- 
ture. 
—And if to 
treſpaſs for 
driving away 
a commoner's 
cattle from 
the common, 
the lord in 
kis plea juſ- 
ties under 
an approve- 
ment of the 
common, al. 
ing that 
he left ſufli- 
cient com- 
mon of paſ- 
ture for his 
tenants, and 
the plaintiff 
replies that 
he was alſo 
entitled to 
com mor of 
turbary, that 
therefore the 
lord wrong- 
fully incloled 
&c, and that 
he(the plain- 
tiff) put in 
his catcle to 
erjoy his 
common of 
poſture; and 
the defendant 
de murs, it 
will be taken 
that the lord 


did leave ſufficient common of paſture; and on theſe pleadiogs the defendant is entitled to judgment. 


But if the lord in exerciſing his right of approving injure the right of common of turbary, 


ſon whoſe right is ſo injured may have an action againſt the lord. 
own 


the per- 
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1737,8. own alk; and did approve the ſame, there being then left. by 


——ů——— 

FAwerrr 
again 
STRICK=- 


LAND, 


the ſaid Thomas Strickland and remaining in the reſidue of the 
ſaid waſtes or commons not -incloſed ſufficient common of paſ- 
ture for all the commonable cattle of all the tenants of the ſaid 
Thomas Strickland of the ſaid manor and of all other perſons 
having common of paſture in the ſaid waſtes or commons, 
together with free ingreſs egreſs &c; by virtue whereof and of 
the ſtatute the ſaid Thomas Strictland at the times when & was 
ſeiſed of and in the ſaid 700 acres ſo incloſed in his demeſne as 


of fee; and the ſaid Thomas Strickland and the other defendants 


as his ſervants and by his command juſtify driving and chaſing 


the plaintiff's ſaid cattle as being damage feaſant in the ſaid 700 


acres ſo incloſed. 


The plaintiff replies that at the times when &c he was ſeiſed 
in his demeſne as of fee of and in a certain meſſuage and forty 
acres of land called Beck/ide in the ſaid pariſh of Sedbergh ; 
and that he and all thoſe whoſe eſtate he hath from time im- 


memorial have had and uſed and were accuſtomed to have com- 


mon of paſture in the ſaid waſte called Blewcaſter Common for 
all his and their commonable cattle levant and couchant on the 
ſaid tenements every year at all times of the year as appurtenant 
thereto ; and that likewiſe he and all thoſe whoſe eſtate he hath 
for time immemorial have had and uſed and were accuſtomed to 
have common of turbary in the ſaid waſte for his and their 
neceſſary fuel to be burned and conſumed in the ſaid meſſuage 
every year at all times of the year as occaſion required, as ap- 
purtenant to the ſaid meſſuage; and that the ſaid Thomas 
Striczland ineloſed 700 acres of the ſaid waſte called Blewcafter 
Common and approved the ſame unlawfully and contrary to the 
ſtatute; and that the plaintiff being ſo ſeiſed of the ſaid meſ- 
ſuage and tenement &c after the ſaid incloſure at the times when 
&c put the ſaid cattle being his own and levant and couchant on 
his ſaid meſſuage and tenement with the appurtenances into that 
part of the ſaid waſte ſo incloſed to eat up the e,grals there grow- 
ing and to uſe his ſaid common of paſture, and that tlie de- 
fendants of their own wrong chaſed. the cattle as aforeſaid 
whilſt they were fo doing. 
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10 this replication the defendants demur; nd for cauſes of 


| Jemurrer ſay that the replication is double, for that two diſtin 


and different matters, viz. the preſcription of the right of com- 
mon and the preſcription of the right of turbary are inſiſted on 


in the replication, whereas one of thoſe matters only ought to 
have been pleaded and inſiſted on; and for that the plaintiff in 


his replication hath not admitted or denied the ſufficiency of the 
common of paſture in the reſidue of the ſaid commons with free 
ingreſs egreſs &c; nor hath the plaintiff traverſed or denied 
any other part of the plea of the ſaid defendants; and for that 
the ſaid replication is uncertain, inſufficient, argumentative, and 


informal, 


The plaintiff joins in demurrer (a). 


If there were no other objections to, the replication than 
thoſe which are particularly aſſigned, as cauſes of demurrer, we 
are inclined- to be of opinion that the replication is good. For 
we think that it was proper and neceſſary for the plaintiff to 
inſiſt on his common of turbary in order to avoid the defend- 
ant's, Strickland's, approvement, and it was neceſſary for him 


to inſiſt on his common of paſture in order to juſtify putting in 


his cattle. And we think that, by his not denying the ſufficiency 
of the common of paſture in the reſidue of the ſaid commons 


and the other matters inſiſted on by the defendants in their plea, 


he hath ſufficiently admitted them. 


Put there is no occaſion to give any poſitive opinion on theſe 
matters, becauſe, we are clearly of opinion that the replication 
is bad in ſubſtance, and that what the plaintiff has inſiſted on in 
bar to the defendant's, Strickland*s, right, which is let forth in 
the Fw, is not a ſufficient anſwer, - - 


There was another obje Alon taken by the counſel for the de- 
fendants, which is not mentioned as a cauſe of demurrer, and 
which it may be proper juſt to take notice of in order to lay it 
out of the caſe. The objection was that the plaintiff does not ſet 


(a) This caſe was. twice argued, by , Serjeants for the plaintiff; the. ſecond 
Bootle and Burnett Serjeants for the de- | argument was in Michaclmas Term 
fendants and by Eyre and Parker King's | 11 Geo, 2. 
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HILARY TERM, 1: Co. H. C. . 
forth in his replication that he had a fight to take common of 


turbary in that part which was incloſed, as it was neceſſary | 
for him to do; for that common of turbary does not extend 


throughout the whole common as common of paſture does, 


but is confined otily to ſuch places where turves may be got. 


And for this purpoſe were cited 2 Inf. 412; 1 Ral. Abr. 399; 
1 Lev. 231; Hayward v. Cunnington, Fitz. N. B. 123.; I have 
looked into the caſes, which are vety little to the purpoſe, and 
do by no means warrant the objection. But. I believe the pres 
cedents have been both ways. 


1 the plaintiff in this caſe lays his right of common 
of turbary in Blewcafter Common generally, which muſt be taken 
to mean the whole common ; and a man may certainly have a 
right of common of turbary throughout the whole common as 


well as common of paſture, though he cannot enjoy his right of 


common of turbary in thoſe parts of the common where there 
are no turves any more than he can enjoy his common of 
paſture in thoſe parts of the common where there is no graſs. 


We think therefore that there is no great weight in this 
objection. 


But what the Court goes upon is chat this is an action brought 


dy the plaintiff for chaſing and driving away his cattle put into 


the defendant's, Strichland s, ineloſure to uſe and enjoy common 
of paſture; and therefore we think that, conſidering the nature 
of the plaintiff's action and the wrong which he complains of 
therein, the common of turbary is quite out of pe caſe. 


For though a lord cannot by virtue of FO ſtatute of Arran, 
20 Hen. 3. c. 4. incloſe and approve againſt common of turbary, 


and ſo it is expreſsly laid down by Lord Coke in 2 Lift. 87. in 


his comment on this ſtatute, which we admit to be good law, 
yet we are of opinion that where there is common of paſture and 
common of turbary in the ſame waſte the common of turbary 
will not hinder the lord from inclofing againſt the common of 
paſture, ww they are two diſtinct rights. 


Canal one man has common of paſture and another has 
common of turbary in the ſame waſte, he that has common of 


3 paſture 
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HILARY TERM, 1 Gro. H. C. f. 


provided there be ſufficient common of paſture left, becauſe 
another perſon has common of turbary in the ſame common. 
And wherever rights are in their nature diſtin, as common of 
paſture and common of turbary certainly are, we think it will 


be juſt the ſame though they happen to concur in one and the 


ſame perſon, as they do in the preſent caſe, 


If it were otherwiſe, it would be juſt the ſame in common of 
piſcary and common of eſtovers, for Lord Coke ſays that the 
ſtatute does not extend to either of them. And yet it would 


ſeem to be abſurd to ſay that a lord cannot encloſe againſt com- 


-mon-of paſture, becauſe his tenants or ſome other perſons have 
common of -piſcary or common of eſtovers in the ſame waſte ; 


whereas his incloſure may be no interruption to their enjoyment 
of their common of piſcary or eſtovers, nay probably their com- 


mon of eſtovers may be better for ſuch incloſure. 


If indeed by ſuch incloſure their common of piſcary or their 
common of eſtovers were affected, or they were interrupted in 
the enjoyment of either of theſe rights, they might certainly 
bring their action, and the lord (to be ſure) in ſuch caſe could 
not juſtify ſuch incloſure in prejudice of theſe rights. And ſo 
may the plaintiff in the preſent caſe, if he be interrupted in the 


enjoyment of his common of turbary: but by his preſent action 


he does not complain of any ſuch interruption, nor does he 
inſiſt upon any ſuch matter in bis replication. 


As therefore his only complaint is of an interruption of his 
common of paſture, and as by the ſtatute of Merton the defend- 


ant, Strickland, might certainly eneloſe part of the common not- 


withſtanding the plaintiff's common of paſture, if he has left 
ſufficient common ef paſture, which in the preſent! caſe is ad- 
mitted. by the pleadings, we are of opinion that the right of 
common of turbary inſiſted upon by the plaintiff in his repli- 
cation is no anſwer to the defendants' plea; that therefore the 
replication is bad in ſubſtance ;: and that judgment, ſo far as the 
demurrer goes, mult be for the defendants (a).” 


(a) The caſe of Shakeſpear v. Peppin, | determination on the * of this 
6 Durnf. & Eoft, 7 747: received a ſimilar] caſe. 


R The 


61 
paſture cannot juſtify throwing down the lord s incloſure, 1737 B. 
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Arbitrators 
carinot award 
the coſts of 


. unleſs power 
is expreſsly 
iven to them 


| Son if in 


they award 
his plaintiff 


arbitration to 
be taxed by 


officer, and 


only tax the 
former, the 
award will 


be good for 

and bad as to 
A- An award 

. be good 


If arbitrators award the defendant to pay the plaintiff bis coſts of ſuit to be taxed b 


The following private note was added in Lord Chief Juſtice 
| Wille s note-book, from which the above judgment was taken z 


« Note. It was ſaid in this caſe that an aſſtze of turbary, 
piſcary &c," did not lie at common law before the ſtatute 
13 Ed. 1. 2 Weſtm. c. 25.3 and that therefore there is no ſuch 
writ in the regiſter for any common but common of paſture ; and 
for this purpoſe was cited Webb's caſe, 8 Co. 48: But Braon, 
lib. 4. F 231. was cited to the contrary (a). However this be, 
I did not think that it was at all material in the preſent caſe, and 
| have therefore taken no notice of it in my judgment.“ 


(a) And Ld. Coke, 2 Taft. 412., men- been ſaid) there was no writ in the Re- 
tions an inſtance of an aſſize for a com- giſter in thoſe caſes, therefore before this 
mon of piſcary in the reign of Hen. z., | a& no writ did lie by the general opinion 
before the making of the ſtat. 13 Edw. r.; | of the Judges; but now this act hath 
but then he adds © yet becauſe (as hath ! cleared the queſtion,” | 


JohN CAN DIRR againſt Jonx Fultgs. 


\ 


TEE opinion of the Court was thus delivered by 


Willes, Lord Chief Juſtice. « Debt on bond entered into 71 
the defendant to the plaintiff on the 21ſt of Fuly 1733 in the 
| ſum of 100/. 


The defendant prays oyer of the condition, which is to ſtand 
to the award of Thomas Scotchmer and bn Ling, to whom all 
matters in difference between the parties were ſubmitted, ſo 
as their award was made in writing under their hands ready to 
be delivered to the parties on or before the 20th of Auguſt next, 
if not, then to ſtand to the award of ſuch perſon as the arbitrators 
ſhould chooſe for an umpire, fo as he made his award under his 
hand on or before the 27th of Augu/t next. And the defendant 
pleads that the arbitrators on the 17th of Auguſt 1733 made 
their award in writing under their hands and ſeals of and con- 


cerning the premiſes ; and that they awarded that the defendant 


y the proper 


oficer before a particular day, it is the butineſs of the defendant to have them taxed before that day. 


| his 


HILARY- TERM, 11 Geo. II. C. P. 


his heirs executors and adminiſtrators ſhould upon the 1ſt day 
of "September next enſuing pay or cauſe to be paid unto the 
_ plaintiff the full ſum of 8 7. with his coſts of ſuit and charges on 
that their arbitration as the ſame ſhould be taxed by the pro- 
thonotary of his Majeſty's Court of Common Pleas at Neſmin- 


fler wherein the ſuit was depending, or as the parties within 


themſelves ſhould agree; and that the plaintiff and the defend- 
ant after ſuch payment ſhould deliver to each other general 
releaſes of all matters to the 21ſt of July 1733 and the de- 
fendant avers that on the ſaid 1ſt of September he tendered to 
the plaintiff 8s, and alſo a general releaſe according to the 
award duly ſtamped and executed by him. And further pleads 
that he had no notice of the plaintiff's coſts of ſuit mentioned 
in the ſaid award or of his charges of the ſaid award at any time 
before or upon the ſaid 1ſt of September, and that the pro- 
thonotary of his Majeſty? s Court of Common Pleas at Meſimin- 
er did not tax the plaintiff's coſts. of ſuit and charges on 


the ſaid arbitration at any time on or before the ſaid iſt day of 
September; and that no agreement was made between the plaintiff 


and the defendant at any time before or upon the ſaid 1ſt day of 
September for aſcertaining how much ſhould be paid by the 
_ defendant to the plaintiff for his ſaid coſts or for his charges of 
the ſaid arbitration, nor of or concerning the ſaid. coſts and. 
charges or either of them in any reſpe& whatſoever, | 


The plaintiff replies that after the making of the ſaid award 
and before the ſuing out of the ſaid original writ, to wit, on the 
11th day of December in the year of our Lord 1736 the plaintiff”s 
cofls of ſuit in the ſaid award mentioned were duly taxed by 
Mr. Prothonotary Thompſon at the ſum of 101. 35. 2d., of which 
the defendant the ſame day and year had notice and was then 
and there requeſted to pay him the ſaid fum of 10/. 36. 2d., 
which the defendant hath not yet Paid, but hath refuſed to pay 
the ſame. | | 


The defendant demurs generally, and the plinti Joins in 
demurrer. | | | da 


The defendant s objection to the plaintiff's replication was that 
the coſts of the award were to be taxed before the iſt of September 


2 2 1733» 


1737, 8. 
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17378. 1733, becauſe they were to be paid on that day; and that it 
7 4 was incumbent on the plaiatiff, who how to adds them, to get 
again} them taxed before that time, otherwiſe it was impoſſible for the 
ä defendant to pay them, and that his getting them taxed on the 
11th of December 1736, which the plaintiff inſiſts on in his re- 
plication, is entirely immaterial, the defendant not being obliged 
to pay them by the award, unleſs they were taxed befare the 


ſaid 1ſt day of September. 


Several objeQions were likewiſe taken to the award; as that 
it does not appear in what ſuit the coſts were awarded ; that there 
was not time enough for the prothonotary to tax them between - 
the date of the award and the time of payment; and that the 

. arbitrators have awarded the colts of the arbitration, which they 
had no power to do. | 


To ſupport this laſt objection ſeyeral caſes were cited: but I 
need not particularly take notice of them, becauſe it is un- 
doubtedly true that the arbitrators cannot award coſts of the 

_ arbitration (a), it being a matter not ſubmitted to them as 
ariſing ſubſequent to the time of ſubmiſſion. Vid. Yelv. 98. 
Moor pl. 489. Cro. Elis. 432. 2Vertr. 242, Dyer 242. and 
loud. 396. cited to this purpoſe. 


But then the anſwer is plain, that an award may be. good in 
part and bad in part, that is bad as to the matters that are not 
within the ſubmiſſion and good as to the reſt, provided they are 
entire and diſtindt and do not at all depend upon the matters 
awarded which are not within the juriſdiction; and ſo it is 
expreſsly held in Yelv. 98, Martham v. ems ; Cro. Elix. 432. 
Samon v. Pitt; and in ſeveral caſes that are mentioned in 
1 Rel. Abr. 258 & 259 60). The coſts of the ſuit in the 


(a) But if a cauſe be referred, the ar- | not include the coſts of the reference. 
bitrators may award the co/?s of the cauſe | Browne v. Marſden, 1 H. Bl. Rep. C. B. 
to be paid by either of the parties without | 223. See alſo Bradley v. Tunſlow, Be. 
any expreſs authority for that purpoſe. | & Pull. Rep. C. B. 34. 

Roe d. Wied v. Doe, 2 Durnf. & Eat, (b) See alſo Vanlore v. Tribb, 1 Kol. 
644.— Where the arbitrator awarded the | Rep. 437; Norton v. Lakins, Winch. 13 
defendant to pay the plaintiff a certain ſum | Pinkeny v. Bullock, 2 Lev. 3., Bargrave 
Land the coſts by him ſuſtained in the | v. Atkins, 3 Lev. 413; Simon v. Gavil, 
faid action, to be taxed by the proper | Salk. 74; and Pickering v. Watſon, 2 Bl, 

| officer”, it was holden that the award did | Rep. 1117, | 
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HILARY: nn l. 11 Geo. U. C. P. 


: preſent caſe are certainly diſtinct from the charges of POY ar- 
bitration; and therefore the award may be good for the coſts of 


ſuit, and bad for the charges of erg as it undoubtedly is 


xn the IEP caſe. 


As to the objection that it is uncertain 20bat ſuit is meant, 
we are of opinion that the award is certain enough. It is de- 
ſcribed a ſuit in this court; it muſt be taken to be between the 
parties; and we cannot ſuppoſe (no ſuch thing appearing in the 
pleadings) that there' was more than one ſuit depending. Nor 


can we ſuppoſe that between the 17th of Auguſt and the 1ſt of 
September there would not t be ere enough for the prothonotary 


to tax the coſts. 


fn außer to the objection to the — the plaintiff took 
an objection to the plea, for that the defendant had not ſaid that 
the prothonotary had not taxed the coſts of ſuit and the charges 


of arbitration before the iſt of September, which might be true if 


he had not taxed the charges of arbitration though he had taxed 


the coſts, which would be ſufficient, the award being void as to 


the charges of the arbitration, 


' To this as well as to the defendant's objection to the replica- 


tion ſeveral anſwers were given, which I need not take notice 
of, becauſe we are all of opinion that there is another fatal 


objeQtion to the plea. 


For we are of opinion that it was incumbent on the defendant, 
who was awarded to pay the plaintiff his coſts of ſuit, to pro- 
cure-them to be taxed by the prothonotary. As in caſe a man 
be awarded to convey an eſtate to another perſon by ſuch a 


time, he is to procure the conveyances to be made. Or, to 


bring it nearer to the preſent caſe, if a man be awarded to 


65 
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convey an eſtate ts another by ſuch conveyances as ſhall be 


approved of by ſuch a counſel, he is certainly to prepare the 
conveyances and to procure them to be approved of by that 


counſel, 
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6 HILARY TERM; + 1 G H. CP 
NS. We cherefore being of this opinion the objection to. lle 


Cesc replication is dut of W „ nr king be för the 
. 3 "ag IG 15:19 Kl of CS 
(a) Vid. Storke v. De Smeth, infra. n 
Treue. | W 111 Powran 5 
8 RO. sI. ago 2 aha te 
judgment ME to enter ups et on a 1 Ro 
TD. It appeared by the affidavit that the defendant Was in 


of attorney Jamaica; and the affidavit. was made by a perſon ho came 
againſt de- 


fendant in from thence i in September | laſt and arrived here about the miduſe 


Jamaica. 0 on 


2a e Of January; and he ſwore that the defendant was alive and well 


that he was 


alive four at Jamaica on the 12th of W laſt. 


months 2g0. 


3 „ e Ce äcbted © Mitte at firſt: but o on I they 


— granted the motion ; 5 for they thought that, conſidering. the dif 
fans of the place, here was as good evidence of the defend- 
ant s being alive as the nature of the thing would admit of; 
that this was 4 matter left to the diſctetion of the Court; and 
chat it would be à very ſerious conſequence if the 4 Court would 

not ſuffer a judgment to be entered up if the defendant were 
gone abroad. po | 


\ # 


H. 11 C. 2. SAMUEL STOREE againſ}i Cox RAD Ds SM ETA 


gow. In Error, In the Excheqguer-Chamber. 


[E. 8 Ges. 2. Rol. 415-] 


0 Ta was an action of debt on a bond, dated 26 Ae 


122 7 Ges. 2. in 2500 f. 
bad in part, 
2 =_ The defendant prayed oyer of the condilon, LOT was an 


dependent of one Philip W. Hingens ſhould ſtand to the award of R. Drake 


and uncon- 


neQed with F. Lloyd and * Paice of all matters in difference between 


the former. 


i. Hingens and the plaintiff, ſo as they or any two of them made 


arbitrators 

award A. to pay B. 100l., and award A, and B. to give general releaſes to each oth 

award B. to A. 2ol. at a ——_— * * heals 2 23 had each other, and then 
o if the arbitrators awar to pa ol. on the 1ſt of January, and 

the 1ſt of February; the whole is bad EN January, and B. to pay A. 101. on 


3 of „ 
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their award before the: xi of Junuary then nent; and then 


5 n the Nd made n award. 


be phigtir in his Dreien ſet forth an award made ual 
two of the arbitrators on the 31ſt of December 1734; in which 
the arbitrators awarded that Hin gent on the 1ſt of March then 
next ſhould pay to Storle (the plaintiff) 1496 J. 5 c. 8d., and 
ſhodld execute and deliver to the plaintiff a general releaſe of all 
eluims &xc, except ſuch claims and demands as Hingens might 
hate on him by reaſon or on account of one-fourth part of the 
proceeds of 113 caſks' of juniper- berries; and that thereupon 
the:phintiff ſhould deliver up to Hingens two bills of exchange 
the one for 1000 dollars the other for 802 dollars, drawn on the 
20th of November 1733 by Hingens on the plaintiff payable to 
he order of J. Harniman and accepted and paid by the plain- 

tiff; and that the plaintiff ſhould alſo deliver to Hingent an 
order in writing, ordering Naguenau and Co. to pay 987 dollars 
to Hingons, being the produce of 5 bales of damaged cloth 
configned by the plaintiff to Hingenf and by him delivered 
to Regucnau and Co.; and that the plaintiff, on the receipt 
of the 1496“. 55. 8d. and of the general releaſe: by Hingent, 


| ſhould execute a genetal releaſe to Hingent of all claims 


&c, except ſuch claims as the plaintiff had or might have on 
him by reaſon or on account of 52126 pounds of fiſh there- 
after particularly mentioned; and that the plaintiff ſhould on 
or before he 1ſt of March then next pay two bills of exchange 
drawn by Hlingens on the plaintiff, both dated the 2 5th of Dec. 
1733, the one for 550 dollars and the other for 4 50 dollars, 
payable to the order of Hingens and accepted by the plaintiff. 
The award then recited that Hingens had configned to the 
plaintiff 40 caſks of juniper-berries, wherein Hingens was con- 
cerned one · fourth part, and had alſo conſigned to the plaintiff 
113 caſks more of juniper-berries on account of the plaintiff 
as to three - fourth parts and on the account of Hingens as to the 
other fourth part; and the arbitrators declared that in making 
their award they had given Hingens credit for his part of the 
proceeds of the 40 caſks of juniper-berries and alſo for three- 
fourth parts of the prime coſts and charges of the 11 3 caſks, 
but as to the proceeds of the one-fourth part of the t 13 caſks 
| veloliging t to Hingent they had taken no notice thereof in their 
| award, 
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award, the ſales thereof not being finiſhed before the ſaid 25th 


of April then laſt: The award alſo recited that the plaintiff had 
conſigned to Hingens a cargo of fiſh on the plaintiff's account, 
and that Hingens had conſigned 52126 pounds thereof to 
R. Ricca who had not rendered any account of the ſales thereof; 
and that Hingens had conſigned to the plaintiff ſeven caſks of 
white argol which had been conſigned to him by Ricca, and 
which had been fold by the plaintiff for 29/. 155. 7d.; and then 
the arbitrators awarded that the plaintiff ſhould retain and keep 
the faid 29 J. 15 f. 74. towards payment and ſatisfaction of the 
proceeds of the fiſh, and that Hingens ſhould account for the . 
proceeds of the. fiſh which ſhould come to his hands over and 
above the 29/. 15 f. 7d. to and with the plaintiff, and pay the 
ſame to him when he ( Zingens) ſhould receive the ſame, and not 
otherwiſe: but if Hingens ſhould on or before the ſaid 1t of 
March then next make it appear by due proof that he had 
before the 26th of April then laſt accounted with Ricca for the 
net proceeds of the argol, then the plaintiff ſhould within one 
month after ſuch proof pay to Hingeng the ſaid 29 J. 155. 7d. | 
Ahe plaintiff, after thus ſetting out the award, aſſigned 
for a breach that Hingent had not paid 1496 J. 5s. 8 d. which 
was directed by the award to be paid to him on the 1ſt of March 
enſuing the date of the award. | 


To this replication the defendant demurred generally, and the 


plaintiff joined in demurrer ; and the Court of King's Bench 
gave Judgment for the defendant. 


The record was "IA removed into the Exchequer-Chamber by 
writ of error; where after an argument by Birch Serjeant for 
the - plaintiff in error, and Parker King's Serjeant for the de- 
fendant, that judgment was confirmed, the opinion of the Judges 
of the Court of Common Pleas and of the Barons of the Ex- 
chequer _g thus given by 


WI1LLEs, Lord Ch. Juſt. C. B. We are.of opinion that” this 


is a moſt uncertain inconſiſtent and contradictory award. The 


whole is ſo, but I ſhall only mention two or three nn | 


rl A general releaſe is directed to be given by P. W. Hingens 
on the firſt of March of all demands whatſoever, except a demand 


of 
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being money which he received on his account for white argol; 


ſo that he is directed to releaſe this demand and afterwards to 


pay it. | „ 
2dly, P.W. Hingens is directed to pay 14967. 55. 8 d. on 


the 1ſt of March, even though it is admitted that the plaintiff 


has at that time of his in his hands 29 J. 157. 7d., and that 


P. W. Hingens is not to deduct it, but is directed to pay it to 
him at a time ſubſequent. 


3dly, The manner likewiſe, in which this 29 J. 15 . 7. is 
directed to be paid or retained by the plaintiff, is quite incon- 
ſiſtent with common ſenſe (4). 


It was indeed objected by the counſel for the plaintiff that an 
award may be good in part and bad as to the other parts, and 
that this award was good as to the payment of 1496/7. 5s. 84., 
though bad in other parts of it; which was admitted on the 
other ſide to be true where one part of the award i is entire and 
not dependent on the reſt (5): but in this caſe the payment of 
this ſum, in which the breach is aſſigned, is not independent of 
the reſt. For the releaſe which is certainly bad was directed to 
to be given at the ſame time by P. W. Hingens; and the 
29 J. 155. 7d., which is admitted to be in the plaintiff's hands, 
ought in juſtice to have been deducted out of the '1496/7. 5 s. 8 d. 


We are therefore of opinion that the award is bad even in 


that part in which the breach is aſſigned, and that the judgment 
ought to be affirmed.” 


@) The award with regard to the pro- & Z2ft, 73, and the caſes there cited. 


ceeds ,of the fiſh is not final, and there- (b) Vid. Candler v. Fuller, Sup. 62. and 
fore bad; vid. Pedley v. Goddard, 7 Durnf. | the caſes tnere cited. 
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Jonx Tal gorr againſt Tuomas Sr RAR. 


<«< FTRROVER for ſeveral goods, to wit, one waggon, one bed and 
bedſtead, two eb of horſe beans, one barrel of ſmall 
beer, and * old iron;“ to the value of 124. The age: iſſue 
pleaded, and verdict for the plaintiff.” 
It had been moved (a) in arreſt of Judgment that old i iron” 
was too uncertain : 
But per Curian. We will not arreſt judgment for this reaſon. 
We cannot ſee how it could have been made more certain. If it had 
been ſome old iron, it had been equally uncertain, and yet quan- 
dam parcellam fili has been holden good. The only way that 
it can be made more certain in the cafe of oA iron would be to 
ſay * ſo many pounds of old iron;” and yet the plaintiff would 
not be obliged to prove that quantity at the trial. So we do not 
ſee how this would at all help the ER or give him more 


light than as it is. 


Beſides theſe words are either certain and intelligible, or were 
made ſo by the evidence at the trial, or not. If they be certain 
and intelligible, or were made ſo by the evidence, then the ob- 
jection vaniſhes : if they were not made ſo at the trial, but re- 
mained uncertain and inſenſible, then the jury could give no 


damages for them; and conſequently for this reaſon the judg- 


ment ought not to be ſet aſide; and of this opinion were both 
the Courts of C. B. and B. R. in James Q/born's caſe 10 Co. 130. 

We are taerefore of opinion that judgment ought not to be 
arreſted for this reaſon, and that the rule niſi muſt be diſ- 


charged (5).“ 


(a) It apperrs that this caſe was twice | be recovered. or returned. Graves v. 
argued, Drake, Sty. 199; 2 Sid, 175 Emery's 
(5) Whatever degree of preciſion was | caſe cited in 1 Vent. 114; Chamberlain 
formerly required in deſcribing goods ina | v. Cooke, 2 Ventr. 28; HM v. Davies, 
declaration in trover, as appears by Gram- | 1 Lew. 301; Fenny v. Norris, ib. 303 


vel v. Rhobotham, Cro. Eliz. 865, and in | White v. Graham, 2 Str. $27 ; Radley v. 


ſeveral of the ancient reports, in later | Rudge, il. 738; Haſlegrave v. Thomton, 
times a greater latitude has been indulged | cited in 2 Str. 810. Harriſon v. Bottomley, 
in the action of trover than in detinue or | 2 Ld. Raym. 1529, and 2 Str. 809; and | 


replevin where the goods themſelves are to 1 Hobbs v. Greeve, Barnes 276. 
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: 


Sir Joun Cm e rus againſt Ontersroruen Lern- 
BRIDGE. | 


T HE following opinion of the Court was delivered by 


Willes,, Lord Chief Juſtice. © This is an action on the 
caſe for obſtructing a way; there are two counts. The firſt 
ſets forth that the plaintiff was ſeiſed in fee of an ancient meſ- 
ſuage in_Sherwell near to the ancient town of Barnſtaple, and 
that time out of mind the only way for perſons travelling in 
coaches and chariots from the ſaid capital meſſuage to Barnſtaple 
aforeſaid was in and through the ſeveral clofes of the defendant 
(naming them) and ſo back again, every year and at all times of 
the year; and that he the ſaid Sit Fohn Chicheſter and all thoſe 
whole eſtate he had and now hath in the {aid meſſuage with the 
| appurtenances time out of mind have had and uſed and have been 
accuſtomed and of right ought to have and uie the ſaid way for 
himſelf and themſelves and others travelling in coaches or cha- 
riots from the ſaid meſſuage to Barn/aple in and through the 
faid cloſes and ſo back again the ſame way every year at all times 

of the year as belonging to the ſaid meſſuage; and then he lays 
an obſtruction by the defendant. 

The ſecond count ſets forth that time out of mind thete hath 
been and is a certain common hiphway of neceſſity for all the 
liege ſubjects of our lord the now King and his progenitors &c tra- 
velling in coaches and chariots from Shertuell aforeſaid to Barn- 
 faple aforeſaid in through and over the ſaid ſeveral cloſes of 
the defendant, and ſo back again every yeat at all times of the 
year at their will and pleaſure; and then the plaintiff ſets forth 
that on the 26th of November t736 and at divers other times 
between that day and the 3cthr of January in the ſaid year he 
was travelling in his coach from Sherwell aforeſaid to Barnſtaple 
aforeſaid and from thence back again in theſaid way in through and 
over the ſaid cloſe of the defendant, ealled the Moggeridge, as it 
was lawful for him to do, but the defendant to deprive him of the 
ſaid way &c. did then and there ſtop up and obſtruct the ſaid 


cult way, and that the defendant oppoſed bw in attempting to remove the nuiſ#hce ; 


lelent damage to W f the action. | 
. way 


mM 
1738. 
— 


E. 11 G. 2. 
Friday. 
May 5th. 


A general 


Wa and a 


private way 
by peſcrip- 
tion are in- 
confittent, 
and cannot 
be claimed 
together, 
wPreſcrip- 
tion for a 


right of way 


for A and © 
others (not 
naming 
them) 18 
uncertain, 
and bad even 
after verdict. 
— A claim of 
a way of e- 
ceſſity from A. 
to B. for all 
perſons is 
good. 

—A preſcrip- 
tive right of 
way for - 
coaches &c is 
good after 
verdict. 
An action 
will not lie 


by an indivi- 


dual for an 
obſtruction in 
a public 
highway un- 
leſs he ſuſtain 
a particular 
damage, 
which muſt 
appear on 
the record : 
but if the 
plaintiff ſtate 
that the de- 
fendant ob- 


ſtructed &c 


by a diten 
ard gate 
acroſs the 
road, by 
which the 
plaintiff was 
obliged to go 
a longer and 
a more difh- 
this is a ſuf- 
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way by erecting faſtening and locking gates bars and poſts and | 
digging trenches. acroſs the ſaid way, and in his proper perſon 
withſtanding and oppoſing the plaintiff from removing and 
abating the ſaid obſtructions, ſo that he the ſaid plaintiff then 
and hitherto could not and cannot have or uſe the ſaid | WAY as he 


- ought; but ſaith that he is damnified 40/. 


The defendant pleads the general iſſue not guilty. Verdict 
for the plaintiff and ſeveral damages, vis. 1 d. on each count. 

Motion (a) in arreſt of judgment, and ſeveral objections 
taken. 


Io the firſt count; 1, that it ſets forth a general way and a 


private particular way hy preſcription, which two rights are in- 


conſiſtent. 

2dly, That the plain ſets forth a right for bimſelf and 05 | 
(naming no perſons) to go that way, which is too general, and 
not certain enough in a preſcription, as was held in the cafe of 
Underwood and Saunders, 2 Lev. 178, where a man preſcribed 
for himſelf and quibuſdam aliis tenentibus, which was Ro 
to be uncertain and not good. | 

And we are of opinion that by reaſon of theſe objections the 
firſt count is not good. 

The objeQions to the ſecond count were; 

1ſt, That there can be no ſuch thing as a way of e and 


chat ſuch a right was never. laid before. 


Adly, That there cannot be a preſcriptive right for coaches 
and chariots time out of mind, becauſe coaches and chariots are 
of modern invention, and have not been in uſe here time out 
of mind. 

3dly, That no particular * are laid, which ought to be 


in the caſe of a public highway, 0 this is laid to be,) other- 
wiſe an action will not lie. 


As to the two firſt objections; we are of opinion that there 


may be a way of neceflity 6); for if there be but one road to 


A place 


(a) The motion was made in Michae!- | land to another to which there is no ac- 
mas term 1737; and the caſe was argued ceſs but over the land of the grantor, the 


in Hilary term following. 


(% Vid. Clark v. Cogge, Cro. Fac. | 
170; Dutton v. Tayler, 2 Lutw. 1489 ; 


Parker v. Welfted; 2 Sid. 39 ; and Staple 
v. Heydon, 6 Mod. 3, 4; and an anony- 
mous caſe, ib. 149. Where one grants 


grantee has a right of way over the 
grantor's land, as a way of neceſſity. 
Haewton V. Frearſon, 8 D. & E. 50. So 
if the owner of two cloſes, having no 
way to one of them but over the other, 


part with the latter without reſerving the 


way 


EASTER TERM, 11 Gxo. II. C. P. 

a place and no other way of going, that is a way of neceſſity. 
We are of opinion that the jury having found this, which is a 
matter of fact, and likewiſe found that there has been a way 
for coaches and chariots time out of mind, which is alſo a matter 
of fact, we cannot take notice judicially whether there have been 
coaches and chariots time out of mind or not, but muſt take it 
to be as the jury have found it. 

And as to the third objection; we admit the general. rule, but 
think that in this caſe there are particular damages aſſigned ſuf- 
ficient to ſupport this action. The rule is laid down in Co. Lit. 
56. that no one can have an action for a nuiſance or obſtruc- 
tion in a common highway, without aſſigning ſome particular 
damage; and this to prevent multiplicity of ſuits ; for otherwiſe 


every ſubje& of England might maintain an action for the ſame 


obſtruction. But notwithſtanding this general rule it was holden 
in the caſe of Hart v. Baſſett in B. R. Tr. 33 C. 2. reported in 
Sir T. Jones 156. that ſuch an action as the preſent would lie. 
The caſe was this; the plaintiff declared that he was entitled to 
certain tithes, and that his direct way to carry them to his barn 
was in and through a certain highway, that the defendant had 


ſtopped up the highway by a ditch and gate erected ex tranſverſo 
viz, and that by reaſon of ſuch obſtruction he (the plaintiff) 
could not carry his tithes along the ſaid highway, but was forced 
to carry them by a longer and more difficult way; verdi& for 
the plaintiff and 5/. damages. It was moved in arreſt of judg- 
ment that this being laid in a common highway the obſtruction 
was a common nuiſance, and that therefore the action would 
not lie, to prevent multiplicity of ſuits, for every one might 
bring the ſame action; and Co. Lit. 56. was cited: but it was 
reſolved by the whole Court that the action lay; for they ſaid 
that this rule, that an action will not lie for that which every 
one ſuffers, ought not to be taken too largely ; for in this caſe 
the plaintiff ſuſtained a particular damage ; for the labour and 


pains which he was forced to take with his cattle and ſervants by 


reaſon of this obſtruction might be of more value than the loſs 


K 


% 


way, it will be reſerved to him by law, as | (+4) Vid. Bliffett v. Hart, Mich. 18 G. 
a way of neceſſity. Ib. jemb.; and Cre. | 2. poſt. 


U of 


Fac. 170. 
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of an horſe, Which has bean helden 40 be ſhfiiclent damage, to 


maintain ſuch action (a). 


Upon. the ſtrength and reaſon of this authority wands 
opinion likewiſe to overrule the third objeQtion to the ſecond 


count; for the preſent caſe is ſtranger than the caſe. in Jones in 


two circumſtances; firſt, becauſe it 1s expreſsly laid that the 
plaintiff was attempting to travel this road ſeveral times with 


his coach, but could not by 
ſecondly, it is alſo laid that the 


reaſon of theſe obſtruQtions ; 
defendant in perſon withſtood 


and oppoſed him, and prevented him from removing the ob- 
ſtruction, which by law he might do.“ 

“ So the rule niſi was diſcharged, with a hint 

to the plaintiff () to take his judgment 


only on 
(a) The general rule, that, where the 


mon with the reſt of all the King's ſub- 
jects by reaſon of a nuiſance in the road 
or of the road being totally topped up, he 
cannot maintain an action, ſeems to have 
been admitted in all the caſes on the fub- 


je&: but a queſtion has frequently ariſen | 


whether the damage ſtated in each parti- 
cular caſe were ſufficient to bring it within 
the exception to the general rule; and this 
queſtion has received various determin- 
ations according to the circumſtances of 


each caſe. See the caſes 27 Hen. 8. 27; | | 
the coal pits from one part of the county 


Moor 180; Feneux v. Houenden, Cro. 


Eliz. 664; and Paine v. Partrict, Carth. 
1943; where the damage to the plaintiff 


was holden not to be ſufficient to ſupport 
an action; and thoſe of Fowler v. Fan- 
ders, Cro. Fac. 446; Maynell v. Saltmarſb, 
1 Keb. 847 ; and Toeſon v. Moore, 1 £4. 


Raym. 486; 12 Mos. 252; Com. Rep. 58; 


Salk. 15; and Carth. 451. where the da- 


mage was holden to be ſufficient for that 
purpoſe.-It appears by the two former 
reports of the laſt caſe that according to 
the opinions of the Court of Common 
Pleas and Exchequer the action lay; but 


the ſecond count.“ 


print, I have here ſubjoined the concluſion 
of a MS. note of that caſe taken from 
MS. coll. V alis Chief Juſtice : © But the 
Court (the King's Bench) being divided, 
the matter was reſerved for the opinion of 
the reſt of the Judges, who all agreed in 


| the opinion of Turton J. and Gould J. 


that the action lay. The reaſon the Judges 
went upon was principally this, that it ſuf- 
ficiently appeared that the plaintiff muſt 


| and did neceſſarily ſuffer a ſpecial damage 


more than the reſt of the King's ſubjects 
by the obſtruction of this way; becauſe it 
was ſet forth that the only way to come to 


was through this way,by which it muſt be 
underſtood, without any allegation of loſs 
of cuſtomers, that the plaintiff did ſuffer 
particularly in reſpet to his trade by the 
plaintiff's wrong.” 

(b) In the caſe of Ruſs! v. the Men of 
Devon, 2 Durnf. & E. 667. it was ruled 
that the plaintiff could not maintain, an 
action againſt the inhabitants of a county 
| brought to recover a ſatisfaction for an 
injury ſuſtained by him in conſequence of 
a county bridge being out of repair. See 
alſo Yaugh. 340. | 


as the reaſons of that opinion are not in | 
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Roser 1 on the Demiſe of Joan Mazzi 
and Joux Auras againſt Join Brincros and 
ELZZ BETA his Wife and Manta APOLLONIA 
BurGEss (a). 


Tr.. 11 Geo. I. Rol. 1265.] 


Tur opinion of the Court was thus given by 


Miller, Lord Chief Juſtice. © This ejectment for a meſſuage 
and lands in Norfo/# came on upon a ſpecial verdict found before 
the late Lord Chief Juſtice Raymond at Norwich aſſizes. 

The jury find that one Fohn Bedell before the time of the 
treſpaſs and ejectment was ſeiſed of the premiſes in fee, viz. 
aſt February 1707, and that he was brought up and educated in 
the popiſh religion. That he died on the 28th of February 170, 
ſeiſed of the premiſes and profeſſing the popiſh religion. 
That George Bedell was his brother and heir, and that he was 
born 1ſt Auguſt 1683, and was of the age of twenty-four at the 
time of the death of his brother ; and that after the death of his 
brother he entered upon and became ſeiſed of the premiſes. 
And the jury find that the ſaid G. Bedell in the year 1700 at 
the time of making the ſtatute (5) intitled “ An Act for the 


18, viz. 17 years old. And that the ſaid G. Bedell during his 
whole life was brought up and educated in and profefled the 
popiſh religion; that he profeſſing the popiſh religion and 
being above the age of 21, to wit, the age of 31, died; that 
he never took the oaths of allegiance and ſupremacy appointed 
to be taken by the ſaid ſtatute ; and that he never made repeated 
or ſubſcribed the declarations exprefled in the ftatute 30 C. 2. 
And they further find that the defendant Elzzabeth Bringloe, wife 
of the defendant John Bringloe, was the next proteſtant coin (c) 
of the ſaid G. Bedell, viz. one of the ſiſters and co-heirs of the 


and his wife four days before the death of George Bedell entered 


(a) This caſe is reported in Com. Rep. (c] Proxima confanguinen * 
570. by the name of Matlem v. Bingloe. | the record. 
(5) Stat. 14 & 12 W. Jo Co <+ 


into 


faid Jobn and George Bedell; and that the ſaid defendant Fohn 


75 
1738. 
—— 


E. Te 2. 


May 15th, 


| A oh not 


taken the 
oaths &c, 
(under an in- 
capacity to 
bold under 
ſtat, 11 & 12 
W. z.) may 
deviſe lands 
to a proteſt- 
ant. 
— He may 
ſell to a pro- 
teſtant, by 
ſtat. 3 Geo. 1. 
c. 18. ſ. 4. 
He may 
22 lands 
ment 
of his debts 
to proteſt- 
ants; and, 
ſemble, may 
by a bond 
chargelands 


Further preventing the growth of popery” was under the age of ” 


1738. 
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againſt 
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into the maniSitbouſe and the land thereunto adjoining, being 


part of the premiſes, and were thereof poſſeſſed. And the jury 
further find that the ſaid George Bedell being ſo ſeiſed of the 


premiſes made his laſt will in writing, gth Auguſt 1715, and 


duly figned ſealed and publiſhed the ſame in the preſence of 


three witneſſes (therein named) who ſubſcribed their names as 
witneſſes in his preſence, and that by his ſaid will (which they 


find prout) he deviſed the premiſes in this manner; in the firſt 


place he deviſed to the leſſors Fohn Marſh and Fohn Amyas and 
their heirs and aſſigns for the uſe of them their heirs and aſſigns 
for ever all and ſingular his manors meſſuages &c. on the truſts 
for the intents and purpoſes and ſubject to the limitations 
therein mentioned, viz. upon truſt that they or the ſurvivor of 
them or the heirs and aſſigns of ſuch ſurvivor ſhall in the firſt 
place out of the rents iſſues and profits thereof or by mortgage 
or ſale as they ſhall think fit levy and raiſe money ſufficient, 
together with his perſonal eſtate and in aid thereof, to pay ſa- 


tisfy and diſcharge all ſuch ſums as he ſhould owe to John 


Marſh at the time of his death with intereſt and all his other 
juſt debts and the ſeveral legacies by him bequeathed with his 
funeral charges and the truſtees' charges in the execution of his 
truſt, and after ſatisfaction and payment thereof ſhall well and 
truly pay or cauſe to be paid to Elizabeth the wife of Jobn 
Mallom Eſquire an annuity of 150 J. a- year, free from taxes, for 
her life quarterly to her ſeparate uſe &c; and upon further truſt 
that they ſhall pay to his ſiſter Jabella Bedell 25 l. a-year, to his 
ſiſter Maria Burgeſs 201. a-year, and to his ſiſter Elizabeth 
Bedell 251. a-year during their lives quarterly, for their ſeparate 
uſes &c; and ſubject and liable to theſe. annuities and to the 
payment of his debts legacies and funeral charges in caſe any 
part of his manors meſſuages &c. ſhall remain unſold the 
ſame are to be in truſt to permit and ſuffer Robert ſon of the 


ſaid Jobn Mallom to receive and take all the reſt reſidue and 


remainder of the rents iſſues and profits thereof until he ſhall 
attain the age of twenty-one: years, and from and after ſuch 
time as he ſhall attain the ſaid age upon truſt that the ſaid truſ- 
tees &c. ſhall at the requeſt and charges of the ſaid Robert 
Mallom convey the ſame ſubje& to ſuch mortgages as ſhall be 
made thereof for the purpoſes aforeſaid and alſo after the ſaid 


| annuities to and for the ſole uſe and behoof of the ſaid Robert 


Mallom 


r r . Fi Maid 


we 
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Mallom his heirs and aſſigns for ever; with a direQion that Fohn 1738. 


Mallom the father ſhall not anyways intermeddle with the pre- Ne 


miſes during the minority of his ſon, but that the ſame ſhall be dem. Manon 
under the ſole care and management of the truſtees &c; and in B. eres, 
caſe the ſaid Robert Mallom ſhall die before he ſhall attain his age 
of twenty-one, then he gives anddeviſes the premiſes or what ſhall 
remain unſold, ſubject as aforeſaid, unto his ſiſter abe!/a Bedell 
Mary Burgeſs and Elizabeth Bedell their heirs and affigns for 
ever. Then he gives away ſeveral money legacies, and amongſt 
the reſt 500 J. a- piece to each of his truſtees, the ſeveral legacies 
to be paid within fix months after his death; and makes the ſaid 
Juobn Marſh and John Amyas executors. | 
I be jury then find that George Bedell died on the 19th of 
Auguft 1715 ſo ſeiſed as aforeſaid ; and that the leſſors entered 
on John Bringloe and Elisabeth his wife before the time of 
the demiſe in the declaration; and being ſo ſeiſed 1ſt April 
10 Geo. 1. made a demiſe to the plaintiff for ſixteen years from 
the Lady-day before, and that the defendants entered upon him 
and ejected him; and fo ſubmit the matter to the judgment of 
the Court, 10 0199 | 
Upon this ſepecial edit two e (a) were made. 
1ſt, Whether George Bedell under the circumſtances (as they | 
appear in this ſpecial verdict) had a power to deviſe this eſtate 
to the leſſors of the plaintiff Fob» Marſh and Jobn Amyas ? 
2dly, If he had, whether the truſts upon which he deviſed it 
make any alteration in the caſe? 

As to the firſt point. %, It will be proper to conſider under 
what circumſtances George Bedell is found to be at the time of 
making this will ? | 

24ly, What are the words of the ſtature uader which the pre- 
ſent caſe falls ? 

1}, It appears that this will was made after the diſabling 
Nature 11 & 12 W. 3. c. J.; and it is found that George Bedell 
was under (5) eighteen at the time of the in thereof; that 


he 


(4) This cafe was twice argued, the | c. 4. Papiſts above the age of eighteen are 

laſt time in Trinity term 1737 by Wright | rendered incapable of purchaſing lands &c, 

Serjt. for the plaĩ atiff, and Skinner Serjt. | which includes a taking by deviſe, And 

for the defendants. ___ | accordingly it was ruled in Fairclaim d. 

(2) Under the ſecond branch of the | Borlace v. Newland, E. 15 G. 2. B. R.; 

fourth ſection of the tat. 11 & 12 W. z. | 8 Yin. 4 73. Pl. 4. that a deviſe to a 
22 a * 
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£738. be never conformed by raking the oaths and ſubſcribing the 


declaration according to that ftarnte; that he was all along bred _ 


dem. s up and educated in the popiſh religion - and that he profeſſed the 


BalnGLOES. 


fame all his life · time, at the time of making the' will and till the 
time of his death. He was plainly therefore ſuch a perſon as is 
defcribed in the firſt part of the diſabling clauſe of that ſtatute; 
and the words of that clauſe are that every ſuch perſon © ſhall in 
reſpe& of him or herſelf only, and not to or in reſpect of any of 
| his or her heirs or poſterity, be diſabled and made incapable to 
inherit or take by deſcent any lands tenements or hereditaments 
within the kingdom of England &c.; and that during the life 

of ſuch perſon or until he or the do take the oaths of allegiance 
and ſupremacy and make repeat and ſubſcribe the declaration 
therein mentioned the next of his or her kindred, which ſhall be 
a proteſtant, ſhall have and enjoy the ſaid lands &c. without 
being accountable for the profits received during ſuch enjoyment 
as aforeſaid ; but in caſe of any wilful waſte committed on the 
ſaid lands &c. by the perſons having or enjoying the ſame, or 
any other by his ot her licenſe or authority, the party diſabled 
his or her executors or adminiſtrators ſhall and may recover 
treble damages for the ſame againſt the perſon committing ſuch 
waſte his or her executors &, by action of debt in any of his 
Majeſty's courts &c.“ The words of this ftatute are almoſt 
exactly the ſame as in the ſtatute 1 J. 1. c. 4. % 6.3 only in 
that ſtatute there are inſerted the words © purchaſe, have, and 
enjoy:” there is no direction who ſhall have the meſne profits - 
nor * words „ Sing an 2 to the 2 n to recover 


e e — — — 
- 
* 
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** above the age of eighteen was void, 

and that a conveyance by ſuch deviſee to 
a proteſtant purchaſer for a valuable con- 
ſideration was alſo void. — In Jones v. 

Meredith, Com. Rep. 661. and Bunb. 
346. it was holden that a proteſtant next 
of kin might redeem a mortgage made by 
2 popiſh heir.—And in Denn d. Warren 
v. Fernſide, 1 Wilſ. 176. it was determined 
by three Judges (againſt the opinion of 
Fofter J.) that a leaſe for lives made to a 
papiſt was vuid, and conſequently that the 
leaſe was not forfeited to the Crown by 
the papiſt's committing treaſon. —But the 


future conſideration of theſe queſtions is 


_—_—.. 


1 {Or WE ARE YI * a 
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— 


rendered almoſt unneceſſary by the ſtat. 

18 C. 3. c. 60. which repeals thoſe parts 
of the ſtat. 11 & 12 . 3. c. 4. reſpect- 
ing the incapacity of papiſts to hold lands 
&c, who take and ſubſcribe an oath pre- 
{cribed by ſet. 4. An oath in ſeme re- 
ſpects different is required by ſtat. 31 G. 3. 
c. 32. J. 1.; and the learned editor of the 
laſt edition of C. Lit. ſeems to be of 
opinion that the oath preſcribed by the 
ſtat. 31 C. 3. was not ſubſtituted in lieu 
of that in the 18 G. 3., but that it is ad- 
viſable to take both. Vid. Harg. Co. 


Lit. 391. note 346; octaro edition. 
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38 for waſte; lo theſe diſabling words are rather ſtronger 
than in the preſent caſe. The words of the ſtat. 3 Fac. . 1. c. F. 


which gives the meſne profits to the proteſtant next of kin are 
_ - likewiſe pretty much the ſame, only the diſabling part is not 


quite fa ſtrong as in the preſent caſe. But there likewiſe no 


waſte. 

Having ſtated: the claude of the ſtatute which relates to the 
preſent caſe, the queſtion which ariſes on it is whether, not- 
withſtanding this ſtatute, G. Bedell at the time of his will, and 
at the time of his death, had any eſtate in him which he could 


deviſe? For if he had any eſtate in him, there are no words in 


the ſtatute which prohibit him from deviſing it to a proteſtant ; 
ſo that it turns merely on this point, whether he had any eſtate 
in him? 

_ -ObjeRion z That by the ſtatute G. Bedell was a perſon en- 
Wers diſabled to take any eſtate by deſcent, and therefore that 


nothing deſcended to him from his brother J. Bedell, nor could 


any eſtate ever veſt in him, but that he is to be conſidered as a 
monk, or as a perſon civiliter mortuus. Eut we think that the 
caſes bear no reſemblance. For how can a perſon be conſidered 
as a perſon civiliter mortuus, who is capable of a gift or grant of 
any perſonal thing; who to all other purpoſes, except real 
eſtates, is under no diſability at all; and who may even take 
the profits of the real eſtate as ſoon as he conforms; and 
who by the very words of this ſtatute may, even before he con- 


forms, bring an action of debt to recover damages for the waſte 


committed on the real eſtate? Beſides we think that in reſpect 
to the real eſtate he is not abſolutely diſabled to take, but only 
ſub modo; of which ſort there are 0 mentioned in Co. 
Lit. a and 3. 

1½, He takes for the benefit of his proteſtant next of kin till 
his conformity z _ 

2dly, For the benefit of himſelf after his conformity ; ; 

3aly, And for the benefit of his heir after his death; 

4tbly, Nay for the benefit of himſelf during his life, by rea- 
ſou of the action which is given to him. 

The inheritance of the eſtate muſt be ſome where. It is n 
not in the proteſtant next of kin. 8 

* | 8 "I 


action is given to the diſabled perſon to recover damages for 
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1738. + It cannot be in the Crown; becauſe no inheritance is given to 


Marten the Crown. 
dem. Mazsn 


* 


3 It cannot be in his heir; for nemo eſt hæres viventis; and 


Bix Trog. therefore no one can take as his heir during his life. 


The inheritance therefore muſt be in the perſon himſelf. 
Beſides it muſt be admitted that it will deſcend to his heir after | 
his death by the expreſs proviſion of the ſtatute ; and his heir 
muſt claim through him; and if nothing ever veſted in him, no- 
thing ever can deſcend to his heir. This is certain and known 
law, and admitted to be ſo in the great caſe of Thornby v. Fleet- 

doo (a), Tr. 6 G. 1. which was a caſe upon the firſt part 
of the ſtatute 1 Jec. 1.; the diſabling words of which are (as I 
have ſaid before) much ſtronger than in the preſent caſe. And 
the reſolution in Tredway's caſe, Hob. 73. which is a caſe on 

the ſtatute 3 Fac. 1. c. 5. plainly ſupports this conſtruction. 

We think likewiſe that the inſerting the clauſe concerning 
waſte plainly ſhews that the Legiſlature conſidered the clauſe in 

- *his ſenſe, not only becauſe it gives the party damages for the 
waſte as owner of the inheritance, but likewiſe becauſe it gives 
him an adtion of debt, which ſeems to imply that if he had not 
been confined to an action of debt by this clauſe he might have 
brought an action of waſte, and recovered the lands themſelves 
where the waſte was committed. As to the word “ poſterity” 
on which ſome ſtreſs ſeemed to be laid by the counſel for the 
plaintiff, it is difficult to put any certain ſignification on that 
word ; and we think that the caſe is ſtrong enough without it. 
It is a known rule in the conſtruction of penal ſtatutes that they 
muſt be conſtrued ſtrictly, and the words of them are not to be 
extended beyond their natural ſignification. And as this is a 
known and general rule, God forbid that our zeal for the pro- 
teſtant religion ſhould make us in this ſingle inſtance deviate 
from that rule. Beſides this conſtruction ſeems to be moſt 
agreeable to the intent of the Legiſlature. Their deſign in 
making this ſtatute was not only to inflict a penalty on papiſts, 
but to weaken the popiſh intereſt by getting the lands of this 
kingdom out of the hands of papiſts. It could never therefore be 
their intention to prevent their deviſing tbem to proteſtants; 
nay to permit and encourage this ſeems to be rather in further- 


(a) Cm. Rep. 207 ; 10 Mad. 1133 356; 4953 1 Str. 318; 2 Bro. Parl. Caf. 203. 
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ance of the principal deſign of this act. As to the ſtat. 32 H. 8. 


c. 1. and the word © having”, which was objected; I have 
already anſwered it; for if the inheritance be in the papiſt, then 


he hath it in him, and it is within the expreſs words of 


the ſtatute. We are therefore all of opinion as to the firſt 
point that G. Bedell, notwithſtanding the tat. 11 & 12 M. 3., 
might well deviſe his eſtate to a proteſtant. 


The next queſtion is, Whether any of the truſts that appeared 
in the preſent caſe do any ways affect or alter the eaſe? It may be 


a doubt whether we can take notice of the truſts on a ſpecial ver- 


dict in an action at law, if it appear that the legal eſtate was well 
deviſed to the leſſors of the plaintiff, And it would be proper 
for us well to conſider this, if we had any doubt remaining con- 


_. cerning the truſts themſelves; but we have none; the truſts 


have been already ſtated, and the only one which ſeems to 
afford any thing like an objection is the truſt for the payment 
of G. Bedell's debts. The annuities and legacies are all given to 


81 
1738. 


Marlon 
dem. Mars# 


againſt 


4 


proteſtants, and the remainder- man is likewiſe a proteſtant, for 


lo they muſt all be taken to be, they not being found to be 


under any incapacity. And if a papiſt can deviſe his land to a 
proteſtant, he may certainly, for the ſame reaſon, deviſe any 
intereſt out of his lands to a proteſtant. And therefore this is 


founded · on the ſame reaſon as Roper and Radeliſte (a). 


But as to the caſe of debts, it is ſaid that this is for the benefit 
of the papiſt: he nay by this means ſpend all his eſtate in his 
life-time, for he may run 1n debt to the full value of his eſtate, 
and by deviſing his eſtate for the payment of his debts may fruſ- 


trate the intent of the ſtatute, and entirely defeat his proteſtant 


heir. Beſides it might follow from this reſolution that the 
bonds of a papiſt would affect the lands in the hands of his pro- 
teſtant heir. How that will be, it will be time enough to con- 
ſider when it comes to be done: but that is not the preſent caſe 
in judgment before us. | 


And as to the preſent objection; in the firſt place it is proper to 
obſerve that the act has not prohibited it, and as Lord Ch. Juſt, 


(a) g Med. 167; 181; 10 Med. 230; and 1 Bro. Parl. Caf, 450. 
Y Eyre 
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Eyre ſaid in the caſe of Thoraly v. Fleeteword, we mult take the 


law as it is. Beſides I think that the Legiſlature intended to leave 


this power in him. By the 3 G. 1. c. 18. which is rather de- 

clarative of the ſenſe of the Legiſlature than a new law, a papiſt 
may ſell his eſtate to a proteſtant and do what he will with the 
money; which ſhews (what I have already obſerved) that the 


chief deſign of the Legiſlature was to get the lands out of the 


hands of papiſts. And if a man may ſell his eſtate in his life- 
time and do what he will with the money, It would be ſtrange 
to ſay that he cannot deviſe it for the payment of his honeſt 
debts, nay even though all of them are owing to proteſtants (a), 
for that muſt be taken to be the preſent caſe, it not being ſaid 
that any one of his debtors is under any incapacity, And ſurely 
it would be abſurd to hold, what we have already eſtabliſhed to 
be law, that a papiſt by his will may make out a voluntary 
deviſe of his eſtate to a proteſtant, but that he cannot deviſe it for 
a ſatisfaction of an honeſt debt due to a proteſtant. This would 
be directly contrary to a good rule that was laid down by a very 
great Lord Chancellor, that ſuch a conſtruQion ought to be pur 
upon a will that a teſtator may be juſt as well as bountiful : but 
this would be to enable a teftator to be bountiful without giving 
him a power to be juſt. 

We think therefore upon conſideration, though it tuck with 
me a little at firſt, that there is nothing in this objection; and we 
are all of opinion that judgment muſt be given for the plain- 
tiff (ö).“ 


(a) So a proteſtant may deviſe lands] (5) This caſe was recognized and ap- 
to be ſold for payment of his debts to "va in Jones v. Meredith, Com. 4 
papiſts. Foone v. Pinkard, Ambl. 320; and 
Feone v. Blount, ib. 767, and Cowp. 464+ 
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Trin. 11 & 


H. Rar and CATRHERTNR his Witt Daughter of 12 6.4 
Sir T. As rox deceaſed, and Axx CLurroN Widow 
and Relict of Tous CLurrox deceaſed, an- 


other Daughter of Sir T. As rox, 


AND 


- Plaintiffs, 


Dame CArHERIN R As TN Widow of Sir T. As rox 


deceaſed, Sir T. As rox Bart. eldeſt Son and 


Heir of Sir T. As rox, Sir J. CESHVYRE Kant, 


H. Wen, and A. KRN RICK, 


Defendants. 


GIR - Afton deceaſed, having a ſon and ſeveral daughters, 

by indentures of leaſe and releaſe dated 27th and 28th of 
May 1712, conveyed to Sir F. Chetwood and . Crew and 
their heirs all his manors &c to the uſe of himſelf for life, re- 
mainder as to certain parts to Lady Aſton during her widow- 
hood, remainder as to the reſt and alſo to thoſe parts after Lady 
Aſton's eſtate to Sir T. Aſton (one of the defendants) for life, 
remainder to the truſtees to preſerve contingent remainders, re- 
mainder to his firſt and other ſons in tail male &c, remainder as 
to certain premiſes to Sir R. Burdett and Sir J. Cheſbyre for 1000 
years. The truſts of the term were, that, if Sir T. Aon (the 
father) died without iſſue male and ſhould have only two daugh- 
ters living at the time of his death, or born after, or who in his 
life-time ſhould have been married with his conſent, the truſtees 
ſhould raiſe 50000. for the uſe of the younger of thoſe two 
daughters «when and as foon as ſhe ſhould be married with the 


conſent of Lady Aſton (if living, and not married again, ) or if 


dead or married again then with the conſent of Sir R. Bur- 
det and Sir J. Cheſhyre or the ſurvivor; and if Sir T. 4for 
(the father) ſhould have a fon and more daughters than one at 
his death, then that the truſtees ſhould raiſe 2000 7. for the por- 
tion of every ſuch daughter, and pay the ſame to ſuch daughters 
at the reſpective days of their marriage with ſuch conſent as 
aforeſaid. The truſtees were alſo to pay 501. a-year a- piece to 
the daughters until their ages of REI, and afterwards 


3 


and 


Monday. 
June 5th. 


In Chancery. 


Bequeſt of 
money, to 
be raiſed on 
land,: to 
daughters 
«© when and 
and as ſoon 


as they ſhould 


marry with 
conlent of 
truſtees, and 
if they ſhould 
die before 
marriage with 
fuch conſent” 
then the 
portions 
ſhould not 
be raiſed; 
two of the 
daughters 
married 
without con. 
ſent; held 
that they 
were not en- 
titled to their 
portions. 
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5 Ind until their marriage with ſuch conſent and during the | 
widowhood of their mother 70l. a year a- piece. And if au 


e the daughters ſpould die before ſhe or they ſhould be marrie! 


" fuch conſent, then the ſum or ſums intended for her or 
their portions ſhould ceaſe and the premiſes be exonerated there- 
from, and if raiſed ſhould remain and be payable to the perſon 
to whom the reverſion ſhould belong. On the 26th of February 


1722 Sir T. Alon, by will, after reciting the above deeds 
and the purchaſe of other lands, deviſed thoſe lands to H. 
Wright and A. Kenrick for 500 years on truſt to raiſe 3100 f. 


and 1000 J. to be paid to his executrix as part of his perſonal 
eſtate, and ſubject thereto he deviſed this eſtate to ſuch perſons 


and for ſuch eſtates & as in the ſettlement. Then he directed 
that out of the ſums ſa to be raiſed-and other his perſonal eſtate 
there ſhould be paid to each of his daughters who ſhould be un- 
married and unprovided for at the time of his death 20007. in 
augmentation of their portions provided for them by the ſettle- 
ment, 10 be paid to them at ſuch times and ſubject to ſuch con- 
ditions proviſoer limitations and agreements as their original Por- 


tions were by the ſaid ſettlement made ſubject to; and in caſe 
any of his daughters ſhould die before their original 'portions 


became payable, . then the ſum ꝙ 20001. was not to be paid to 
her executors &c; and he gave the reſidue of his perſonalty to 
Lady Aſton. Afterwards on the 17th of July 1723 Sir T. Afton 
by a codicil directed that the term of 1000 years created by the 
ſettlement of 1712 ſhould take place immediately after his death. 
On the 16th of Fanuary 1724 Sir T. Alon died leaving the de- 
fendant Lady Alton his widow, Sir T. A/ton (another defendant) 
his only ſon an infant, and eight daughters, of whom Catherine 
the wife of H. Hervey and Ann Clution bes of the n 


were two. 


In Eaſter term 1725 the eight daughters, then unmarried, 
filed a bill in Chancery for proof of the will and execution of 


the truſts, which was decreed, with liberty for the parties to 


apply for further directions &c. In Trinity term 1734 Mr. 
Hervey and his wife and Mr. Clutton and his wife exhibited a 
bill of revivor. Lady Alton, in her anſwer, ſet forth that Mr. 
Hervey and Catherine his wife were both acquainted: by. her 


; Y before their intermarriage with the terms and conditions upon 


which 
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whichGitherine would be entitled to the reſpective ſums of 20001. 


mentioned in the ſettlement and will, that notwithſtanding ſuch = 
notice they intermarried againſt her conſent; and that the reaſon 
why ſhe refuſed her conſent was that Mr. Hervey could not 
make any ſettlement on his wife ſuitable to her fortune, or on 


their children, that Mr. Hervey made no propoſal for making 
any ſettlement &c; and that Mrs. Clutter, being alſo acquaint- 
ed with the conditions on which ſhe would be entitled to her 
portion, intermarried without her privity or conſent. 


In November 1736 the Maſter of the Rolls decreed 00 that the 
plaintiffs were entitled to the portions under the ſettlement as 


well as to thoſe under the will, = to intereſt from the time of 
their marri age. 


The defendants 15 0 3 this decree; and the as was 
heard before the Lord Chancellor, aſſiſted by Lee Lord Ch. J. 
B. R., Wiles Ld. Ch. J. B. C., and Mr. J. Comynt, who after 


hearing arguments at the bar were unanimouſly of 0 
that the decree ought to be reverted: | 


0 


| This caſe is reported in 1 th. $61: The opinion of Mr. J. 


tends is alſo siven at length in Cam, Rep. 726. 


The following opinion was delivered by 

Willes Ld. Ch. J. C. B. My Brother Comyns has ſtated the caſe 
and the clauſes inthe deed and will upon which the queſtion ariſes 
ſo very fully and clearly that I will not go over them again. And 
the queſtion, I think, when ſtripped of what does not belong to 


it, lies in a very narrow compaſs. But the caſe has been ſo ob- 


icured by the many diſtinctions that have been taken and the many 
caſes that have been cited, that it will be neceſſary to remove theſe 
clouds before it can be cleared up. Before I take notice of the 
arguments and authorities, that have been offered on the one 
fide and the other, I will put ſome things that have been inſiſted 
on quite out of the way, as being in my humble e 8 
foreign to the point in queſtion. 


And, firſt, what has been ſaid in reſpect to penalties and for- 
feitures ſeems to me to be quite out of the caſe. Here no pe- 


(a) Vid. Caf. temp. Talb. 212. 
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| — nulth⸗ or forfeiture is inſiſted on; but che bill and petition are 
ED brought by two of the daughters and their huſbands in order to 
ee, have two ſums raiſed whict are given to them by the ſettlement 
and will of their father; and the only queſtion is whether the 
time is yet come when the ſame ought to be raiſed and paid. 
That the time may come hereafter, and that they will be entitled 
to thefe ſums if they ſhould happen hereafter to marry again with 
the conſent of their mother, is admitted on all hands; ſo that the | 
remainder- man in the ſettlement and the reſtduary deviſee can- 
not now claim theſe ſums as forfeited, nor can they ever be en- 
titled to them until after the deaths of the daughters. 


Every thing likewiſe that has been ſaid in reſpect to the 
abſurdity of entruſting ſo great a power in the executors ad- 
miniſtrators or aſſigns of the truſtees may, I think, be laid out 
of the caſe; becauſe this is not the caſe at preſent, but the queſ- 
tion depends on the conſent of the mother, and whether that be 
or be not neceſſary. The reſtriction may be good ſo far, 
though it ſhould be againſt law to carry it any farther; not 
that I admit that it is ſo; but ſuppoſing that it were, yet the 
ſirſt reſtriction, on which only the queſtion depends, may be 
very good. As ſuppoſing a man ſhould give an eſtate on a con- 
dition undoubtedly good, and on this further condition that the 
party do not marry without the diſpenſation of the Pope, this 
laſt condition would certaifily be unlawful, and yet it would 
not diſcharge the party from performing the other condition 
which is lawful. 


I ſhall likewiſe lay out of the caſe all that has been ſaid in 
reſpe& to paternal authority, becauſe no diſtinction is made 
in any of the caſes between gifts by parents to children to 
which ſuch a condition is annexed and gifts by mere ſtrangers. 
For the validity of the condition is not at all founded on the 
authority of the father, but on the conſideration of the gift and 
this known maxim cujus eſt dare cus eſt diſponere. If a parent 
ſhould by deed or will reſtrain a child from marrying without 
the conſent of another without annexing it as a condition to a 
gift, no one could ſay that ſuch a reftraint would be of any 
eflect in law. And if a diſtant relation or a ſtranger give an 
eſtate or a ſum of money to another on a condition, that con- 


3 dition 
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dition will be as obligatory, I mean in point of law, as if it were 
impoſed by a. parent. 


| "Having thus delivered the queſtion from what (I think) does 
not belong to it, what remains is only this, whether a man may 
give a ſum of money to another when he or ſhe marries with 
the conſent, of a third perſon, ſo that it ſhall not be payable to 


bim or her until he or the perform this condition. For if it 


may be done by any words whatſoever, my humble opinion is 
that it is done in the preſent caſe, at leaſt in reſpect to the por- 
tions given by the ſettlement, 


The gentleman who ſpoke firſt for the plaintiffs began in the 
moſt artful manner for his client, and therefore ſpoke to the will 
firſt; as being certainly the beſt part of his caſe : but that method 
was not purſued by the reſt, who began with the ſettlement. 
And the latter method ſeems to me the moſt natural one, the 
ſettlement not only being firſt in time, but the ſum given by that 


being the original portion, the will referring to the ſettlement 


and the ſum given by the will being expreſsly called an additional 
2 | 


Two points have heen made by the counſel, and I think very 
properly ; ; 
Iſt, Whether it were the intent of Sir T. Alton that the 


daughters mould not have their portions until they marry with 
ſuch conſent as he has preſcribed, or whether it were his intent 


that they ſhould be entitled to them barely on their marriage 


though without ſuch conſent. 


2dly, Whether, taking his intent to be that ſuch conſent 
ſhould be neceſſary, ſuch intent can take place according to the 
rules of law and equity. And theſe two are (I think) the only 
material queſtions both on the ſettlement and the will, I 
ſhall conſider the firſt queſtion at the ſame time both on the 
ſettlement and the will, the intent of Sir T. Afton being (in my 
opinion) manifeſtly the ſame jn both. But on the ſecond queſ- 
tion, I ſhall conſider the ſettlement and the will diſtinctly, the 
rules of equity being ſomething different in reſpect to real and 

perſpnal eſtates. 
As 
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As to the firſt queſtion, concerning the intent of Sir Te. Afton, 
though even that has been much controverted, I cannot helpſaying, 
as was ſaid by a very great man who once preſided in this court, 
that if this queſtion were propounded to the beſt natural under- 


ſtanding unprejudicedby the learning of the law, the only doubt 
would be how this could come to be a queſtion at all. For 


unleſs we lay aſide the natural ſignification of the words, and 


make them to ſignify quite otherwiſe than they naturally and 
commonly import, the intent of Sir T. Aon both in the ſettle- 
ment and will is, I think, expreſſed as plainly as poſſible. In the 


ſettlement he directs that 2000/7. a-piece ſhall be raiſed and paid 


to each of his daughters 2when and as ſoon as they ſhall be married 
vil h the conſent of Dame Catherine Aſton if living, and in an- 
other place at their reſpective days of marriage with ſuch conſent 
as aforeſaid; and left theſe words ſhould not be certain enough, 
he expreſsly directs that if they die before they are married with 


ſuch conſent the ſums intended for their portions Hall not be raiſed; 


and until their marriage with ſuch conſent he gives them an- 
nuities for their maintenance. Then it was ſaid. that the words 
« with ſuch conſent &c.“ ſhould be rejected: but no words, if 
ſenſible, ought to be rejected. If I had been to adviſe Sir T. 
Alion how to expreſs his intent, unappriſed of the diſtinction 
concerning diſpoſitions over which is laid down in ſo many of 
the Equity caſes, I ſhould not have been able to furniſh him 
with better expreſſions for this purpoſe. But he ſeems likewiſe 
to have been aware of this diſtinction, and therefore in caſe of his | 
daughters marrying without ſuch conſent, he has given the por- 
tions over in as plain words as poſſible ; © If any of the daugh- 
ters ſhall depart chis life before ſhe or they ſhall be married with 
ſuch conſent as aforeſaid, then the ſum or ſums intended for the 
portion or portions of her or them ſo dying ſhall ceaſe, and the 
ſaid premiſes be exonerated therefrom &c.” 


The only objection made to this is that he does not give 
them over on their marrying without conſent, but in caſe they die 
before ſuch marriage with conſent. But theſe words were plainly 
put in to import that though the daughters married firſt without 
conſent, if their huſbands died and they married a ſecond or a 
third time with ſuch conſent they would then be entitled to 
their 
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their fortunes (a). And this ſhews plainly (what I have before 
obſerved) that the queſtion of a forfeiture is at preſent quite out 
of the caſe. I think therefore that nothing can be more plain 
than that Sir T. Alon intended that his daughters ſhould not have 


the 20007, provided by the ſettlement, auen they married with 
rhe conſent of Lady Afon. 


And his intent likewiſe ſeems to me to be equally plain as 
to the portions given by the will; for, to ſuppoſe that when he 
ſays that they ſhall © be paid at the ſame times, and ſubject to the 
ſame conditions proviſoes and limitations as their original por- 


tions are ſubje to,” he intended that they ſhould be paid at dif- 


ferent times and be fubje to different conditions proviſoes and 
limitations, is abſurd and contrary to common ſenſe. But, as if 
he foreſaw this plain indiſputable point might come hereafter to 


be diſputed, to remove all poſſibility of doubt he ſubjoined theſe 


words © and in caſe any of my daughters happen to die before 
their original portions become payable, then my will is that the 
ſaid 2000/. ſhall not be paid to the executors or adminiſtrators 
of ſuch of them ſo dying:“ after this, it would be treſpaſſing 
too much upon your Lordſhip's patience and the common ſenſe 
of all who hear me to ſay any more on this head. 

I ſhall therefore take it for granted that the intent of Sir T. 


Alon was that neither of the portions ſhould be paid to any of | 
his daughters until they married with the conſent of Lady Afton, 


if living. And if that were his plain intent, why ſhould not his 
| intent take place? Nothing I think can hinder it, unleſs it be 

inconſiſtent with the rules of law or equity, which is the next 

thing to be conſidered, and which is (I think) the only een 
that can admit of the leaſt doubt. 


Lg 


— 


And as to this, I ſhall conſider the ſettlement and will diſ- 
tinaly. 


(a) And upon this ground has the caſe J. Milies the plaintiff filed his bill claiming 
of Randal v. Payne, 1 Bro. Chan. Caf. 55, |. the 8000/15: as forfeited to him: but the 
been ſince determined. There the teſ- bill was diſmiſſed, the Lord Chancellor 
tator gave 4000 f. to each of two deviſees, | ſaying that the contingency of the deviſees 
previded they married into the families of | marrying into the two families named 
Goſling or Rivington, otherwiſe the mo- | ſuſpended the veſting of the 8000 4 during 
ney was given over to the plaintiff; on the | the lives of the two deviſees. 
two deviſees marrying into different fa- | 
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1738. _ rt, As to the ſettlement, Where the intent of the party is 
Fer olain and clear, as it is in the preſent caſe, I think that the rule of 

again law or equity by which ſuch intent is to be fruſtrated ought to be 
very plain too, otherwiſe the intent ought to prevail. For, as 
was ſaid by Lord Ch. J. Treby in the caſe of Bertie v. Lord Falk- 
land, © men's deeds and wills by which they ſettle their eſtates . 

are the laws that private men are allowed to make, and they are 

not to be altered by the King in his courts of law or conſcience, 

but we muſt take it as we find it” (a); and Lord Nottingham ſaid 

in the caſe of Parker v. Parker (b) that in this caſe every mau 

is his own chancellor. But the rules of law and equity are ſo 

far from being contradictory to Sir T. Aſton's intent that in 

reſpect to the ſettlement all the caſes are in favor of this con- 

ſtruction, and I do not know one to the contrary; I mean, con- 

ſidering the portions given by the ſettlement by the rules which 

are laid down concerning lands, as it is a charge on the real 

eſtate, and I think it cannot be conſidered otherwiſe. | 


The gentlemen who argued for the plaintiffs were ſo con- 
ſcious that all the caſes were againſt them if this were to he con- 
ſidered in this light, that they inſiſted that this was to be con- 
ſidered as a mere perſonal thing, and conſequently to be governed 
either by the rules of the civil law, or at leaſt by the rules of 
equity in reſpect to the diſpoſition of perſonal things. And their 

arguments were principally theſe, that this being a ſum of 
money, though .charged upon lands, muſt be conſidered as 
money; that it would go to the executors of the daughters and 
not to their heirs; and that even lands when deviſed to be ſold 
and turned into money are always conſidered as money in a court 
of equity. But there is a great fallacy in this way of reaſoning: 
it muſt, to be ſure, be conſidered as money in reſpect to the 
intereſt -of the daughters therein, and conſequently will go to 
their executors and not to their heirs; and this is the caſe of 

every ſum of money that is charged upon lands : but in reſpect 
to the lands on which it is charged and the heir who will be 

affected thereby, it muſt be conſidered on a different foot and be 
determined by a different rule than a portion given out of a per- 
ſonal eſtate. And the difference has always been if portions be 
given out of perſonal eſtates to be paid at ſuch a time certain and 
the party die before the time, the portions ſhall be raiſed for the 


(a) 2 Fern. 337. I.g3) 2 Freem. 58. 


benefit 
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' benefit of his repreſentatives: but if they are to be raiſed out of 1738. 
the real eſtate and fo make a charge on the inheritance of the heir, FI 
if the party die before the day of payment, it ſhall fink into the gin 
inheritance for the benefit of the heir. So is the caſe of Tournay rer. 
v. Tournay (a), Patolett v. Parvlett (5), and many other caſes (c). 


As this ſum of 20001. therefore muſt be conſidered as a Charge 
on a real eſtate and be determined by the rules concerning theſe 
ſort of charges, all the caſes are in favor of this conſtruction; for 
the marrying with conſent muſt be taken to be either a con- 
dition precedent or the limitation of the time of payment. If a 
condition -precedent, the caſe of Bertie and Falkland (d) is an 
_expreſs authority that the Court cannot relieve againſt a con- 
dition precedent: nay in the caſe of Fry v. Porter (e), in reſpect 
to a condition annexed to lands the Court were clearly of opinion 
that they could not relieve againſt a condition ſubſequent in a caſe 
where no compenſation could be made. If it be conſidered as 
the limitation of the time when the fortunes were to be paid (as 
it moſt properly ſeems to me to be) the caſes of Tournay v. Tour- 
nay and Parwlett v. Pawlett which I have mentioned before and 
many other caſes are determinations in point that the portions 
ſhall never be raiſed when the party dies before the time of pay- 
ment is come. 


* 


This would have been ſo even if Sir 7. Mon had not expreſsly 
declared that it ſhould not be raiſed before: but it certainly 
ſtrengthens the caſe that he himſelf has expreſsly declared the 
ſame. And taking it as a limitation of the time of payment, 
even the civil law (as my Brother Comyns has taken notice, and 
as I ſhall obſerve more at large on the other part of the caſe,) 
has determined that ſuch gifts do not veſt until the time of pay- 
ment is come. 


The only caſes cited to the contrary ſtand upon particular 
reaſons, and are plainly diſtinguiſhable from this. 
The caſe of Fleming v. Waldgrave (4) depends on the parti- 
cular wording of the condition in caſe ſhe did not my con- 


(a) Pre. Chan. 290. which may be added Pearce \ v. Loman, 
(b) 1 Vern. 204; 421. 3 Voz, jun. 135. 

| | TE 4d) 1.8 Abr. 110. 

(e) See The Duke of Chandos v. Talbot, 2 $90.4 CEP ve 1 and 

2 P. Mm. 610 &c, and the caſes referred (e) 1 Ventr. 199. 

to in Cox's edition, page 612, n. 1.; to ( 2 1 Caf. in Chan. 58. 
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trary to the liking of Sir Z. Waldgrave ; * and on this the Court 
principally relied, as it is ſaid in the caſe of Creagh v. Wilſon (a). 
| beſides the opinion of the Court, as it is reported, is ſcarcely 
reconcileable with the caſe itſelf; for it is ſaid they were of 
opinion that it was, not in the power of Sir E. Waldgrave to dil- 
poſe of the leaſe otherwiſe than for the benefit of the feme ſole 
&c, which is directly contrary to the power in the deed as there 
Rated. 

The caſe of Ventris v. Glide (b), as ſtated by the Maſter of the 
Rolls out of the Regiſter, is a caſe that depends on particular cir- - 
cumſtances not applicable to the preſent caſe ; for there that was 
done which the Court thought was tantamount to. a conſent ; 
otherwiſe there could never have been a decree for the portions | 
according to the rule admitted in all the caſes, for there was a 
plain deviſe over. | 

In the caſe of Saliſbury v. Bennett (7) the truſtees conſented, and 
the Court were of opinion that the father himſelf had diſpenſed - 
with the other part of the condition of marrying before ſixteen. 

The caſe of King v. Withers, as ſtated in the Abridgment of 
Equity Caſes 112. is a caſe in point for the defendants in this 
reſpect, that Lord Harcourt declared that it being a portion to be 
raiſed out of lands muſt be conſidered as lands. But it is true 
that notwithſtanding this, and though in that caſe there was a 
deviſe over, he declared-that the portion ſhould be raiſed. He 
therefore muſt have done ſo upon ſome particular reaſon ; and 
the reaſon was plainly this, becauſe the portion was made pay- 
able at the age of twenty-one or marriage, which ſhould firſt 
happen, and the daughter was twenty-one before ſhe married 
without conſent ; ſo the portion was abſolutely veſted in her 
before her marriage (d), and could not be deveſted by a ſubſe- 
quent act. The caſe of Needbam v. Vernon (e) is a caſe very 
particularly circumſtanced; and Lord Nottingham went b er 


(a) 2 Vern. 57z. 1 age of twenty-one, and that ſingly gives her 
(b) Cited in 2 Fern. 343. | a right to it. Indeed, if ſhe had married 
(e) 2 Vern. 223. Skin. 285. before that age, ſhe muſt have had her 
(4) According to the report of this caſe | mother's conſent, otherwiſe ſhe was to 
in Gilb, Eg. Caf. 27. The Lord Keeper | loſe 500 J. — Upon the ſame principle 
faid, * The plaintiff muſt have her whole | Lord Camden decided in the caſe of 
portion; for the teſtator has appointed | Kyapp v. Noyes, Ambl. 662. 
two times, marriage or twenty-one, to en-'} (e) Rep. in Chan. 62. 
title her to it ; and here ſhe has attained ber 


this | 


- 


— 
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chis ground, that the portions were veſted (a) in the daughters 1738. 


before the marriage by the particular words of the ſettlement ; Foe” 
for in that caſe there was not ſo much as a marriage, but . 


the daughters declared they would not marry, which is quite 


different from the preſent caſe : but even there he did not think 
proper to decree them their portions without making them give 
ſecurity not to marry without conſent. 


The caſes, which were cited to ſhew that courts of equity 


will in ſome caſes diſpenſe with the performance of conditions, 
as for the payment of money and ſuch other things, where an 
adequate compenſation can be made, do not extend to theſe 
ſort of conditions where. no ſuch compenſation can be made, as 
was agreed by the Court in the caſes of Fry v. Porter and 
Bertie v. Lord Falkland. 


I am therefore of opinion that the plain intent of Sir T. Afton 
in reſpect to the 2000/. given by the ſettlement is not contrary 
to the rules of law and equity, but agreeable to thoſe rules. 


The caſe on the will is ſomething more doubtful, but when 
thoroughly conſidered it will, I think, appear to be the ſame. 
In order to diſtinguiſh it ſome of the counſel for the plaintiffs 
took this method, and it was certainly the beſt they could take ; 
they ſaid that the will being relative to the ſettlement, it muſt be 
conſidered as if there were the ſame words in the will as the ſet- 
tlement, and then it would be either a void condition or a con- 
dition only in terrorem. That this is the caſe, if it is to be con- 
ſidered in this light, I do by no means admit. But for argu- 
ment's ſake, I will ſuppoſe there were the ſame words in the will 
as the ſettlement; and then it is argued that by the civil law, 


which muſt be the rule in reſpe to deviſes out of perſonal 


eſtates, the condition is abſolutely void, and by the rules of 
equity muſt be conſidered as inſerted only in terrorem. 


iſt, As to the civil law: I do not know that it is of 
ary authority in this kingdom (and I hope it never will) any 
farther than as it is agreeable to reaſon and to our conſtitution, 
(a) Ld. Ch. Thurleto ſeems to have v. The Earl of S ol, 1 Bro. Ch. Caf. 

proceeded on the fame ground in Jones 529. ESSE | 
B b | and 
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1738. and has been received as our law. But it was admitted by all 

Bir, the Doctors that they could cite no caſe where it has been 

Ae, determined in our Eccleſiaſtical Courts that theſe conditions are 
void; and the determination in this Court is expreſsly other- 
wiſe, for if the 9 be void it could not be mage _—_ by 
a deviſe over. | 


2dly, Beſides, it is not plain to me that the civil law held 
theſe conditions to be void. That law is that general reſtraints 
of marriage are void ; and with this I would agree, though our 
law is otherwiſe, for the deviſe of an eſtate durante viduitate is 
certainly good. But that theſe conditions of 'marrying with- 
out conſent are equally void depends only on the opinion of 
the commentators ; and the reaſons that they give for it ſeem 
to be abſurd. The commentators, who were cited, put the caſe, 
if a legacy be given to a perſon {1 arbitratu Titii nupſerit, and 
lay it is the ſame as a general prohibition. For, quid ſi Titius 
non conſenſerit? Why then, to be ſure, it is the ſame. But put 
the other alternative, quid fi Titius conſenſerit ? (which may as 
well be ſuppoſed) and then there is end of the argument. Swin- 
burn and others admit that if a legacy be given to a perſon in 
caſe the does not marry a particular perſon &c, this is good; 
and yet I might as well argue that that is a general prohibition; 
for what, if no one elſe will have her, which is the ſame as 
quid fi Titius non conſenſerit? This ſhews the weakneſs of thoſe 
ſort of reaſons. Swirburn (and ſo likewiſe did the counſel for 
the plaintiffs) relies very much on the great inconvenience that 
it would be to the public and the commonwealth if theſe re- 
ſtrictions were to be laid on marriage. Whether or no more 
inconveniences do not ariſe from improvident marriages than 
from theſe reſtriftions it may be very difficult to ſay. But 
Sꝛoinburn has put a caſe himſelf that makes all his reaſons of this 
ſort ridiculous. He ſays if there be a deviſe over to ſome poor 
ſcholars at Oxford, ſuch a condition is held to be good; ſo that 
providing for a few poor ſcholars quite overbalances all the in- 
conveniences that may ariſe to the commonwealth. 


But even the civil Jaw I think, if it be taken into 'the caſe, 
| ſeems to agree with the intent of the teſtator. The rule of the 
civil law (mentioned by my Brother -Comyns as from Szoinburn) 
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is, that where. a, ſum is made payable at a day certain, which 1738. 
h maſt come one time or another, dies legati cedit (6d non venit, eetzr 
that is the legacy is veſted but the time of payment is not come: 1 ve 
but where it is payable upon a contingency, there they ſay dies | 
legati neq cedit nec venit; and if the party die before it happens, 
there is an end of ſuch legacy. This diſtinction was taken 
notice of by Lord Talbot and relied on in a caſe determined by 
him; and L have been informed your Lordſhip has declared 
yourſelf - -of the ame. opinion; 0 517 think is plainly the 
preſent caſQ. 
t has been ſaid thas. the civil "a . no dilingion between 
een precedent and ſubſequent. I will not diſpute about 
words, but it is plain in effect that they have ſuch a diſtinction; 
for it has been agreed that the legacy in this caſe will not become 
payable until after marriage, ſo marriage is in effect a condition 
precedent. And in the caſe of the limitation of the time of pay- 
ment, which the preſent caſe plainly is, they hold even that a le- 
gacy may be given in this manner. For Swinburn, part 4. . 12. 
rule 19. puts this caſe; if a man give another the uſe of his 
goods, or make him his executor, ſo long as he ſhall remain 
unmarried, the gift or executorſhip determines on the marriage: 
and why the commencement of a legacy may not be on a mar- 
riage by conſent as well as the determination of it on a mar- 
_ Triage generally Iam a loſs to gueſs. So that the civil law ſeems 


to agree with our law 1 in this, and ſo far I am for receiving it 
and no farther. 


As ck rules of this court; there is no caſe of a limitation 
of time as the preſent caſe. The caſes are ſo obſcure and in- 
conſiſtent that I am almoſt unwilling to mention any of them. 
But it is a rule generally received here that theſe fort of deviſes 
are only in terrorem unleſs there be a deviſe over (a). The caſe 
of Ceagb v. Wilſon ſeems to be the only caſe where this rule is 
departed from; and there the condition was holden good, though 

there was no deviſe over. But I would endeavour to make this 
rule a reaſonable and intelligible rule if poſſible; and I think it 
can be made ſo in no other way than by conſidering a deviſe 
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(a) Ruled in Reyni/h v. Martin, 3 tk. \ dition of marrying with conſent, and was 
339, and 1 ilſ a zo, and in Mqheeler v. not given over, that the condition was 


Bingham, 1 Hil. 135 and 3 Ak. 364 merely in terrorem. 
where a perſonal legacy was given on con- 


over 
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over as an evidence of the intent of the teſtator &c, without de- 
termining that this intent cannot be expreſſed in any other way. | 
When therefore it is ſaid that the deviſe is only in terrorem, 
it is laid down not as a rule of equity that theſe deviſes can be 
only in terrorem, but that if there be no deviſe over it ſhall be 
taken that the teſtator intended it to be only i in terrorem, and ſo 
is only an evidence of his intention : but where he expreſſes 
his intent to be otherwiſe, it would be abſurd to ſay that he in- 
tended it to be in terrorem. Suppoſe there ſhould be no deviſe 
over, but the teſtator ſhould declare expreſsly that he did not 
intend it to be in terrorem only, or ſhould make uſe of other 
declarations of his intention as ſtrong or ſtronger than a deviſe 
over, ſhall a court of equity ſay notwithſtanding that it ſhall be 
only in terrorem : this would -be to make men's wills, and'not 
to carry them into execution. The caſe indeed of Haywood v. 
Pagett, determined by the preſent Maſter of the Rolls in Nov, 
1733, ſeems to contradict this; for he determined that even a 
deviſe over will not alter the caſe if it be to a reſiduary legatee. 
But this is a ſingle caſe; and though I have the greateſt regard 
for his authority as he is a very great maſter of equity, as I 
cannot ſee the reaſon for this diſtinction, I own that this caſe is 
to me of no weight; and it is directly contrary to the caſe of 
Amos v. Horner, Eg. Caf. Abr. 112. Mich. 1699. That was a 
bequeſt of 100/. to a daughter if ſhe married with conſent, if 
not 50/7; and a deviſe over of the reſidue of his eſtate; and it 
was holden that the daughter who married without conſent 
ſhould have but 50/. It was faid that this decree was not to be 
found on a ſearch in the Regiſter's Book: I have examined into 
this, and find that on the firſt hearing of this cauſe there were 
not proper parties: but it appears from the Regiſter's Minute 
Book M. 1699 that the cauſe came on again and that a decree 
was made, though no decree was ever drawn up; the reaſon 
of which might have been, becauſe it was againſt the plaintiff; 
if it had been for him, he would certainly have drawn it up. 
Upon this I inquired of the author of the book, who told me 
that he had this caſe from a perſon of very good credit, who told 
him that he had it from a perſon of indiſputable ſkill and veracity 
who took it himſelf in the Court of Chancery; fo I think that 
this authority ſeems to be pretty well eſtabliſhed. 

| | = 5 | I have 
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1 have hitlierto argued on a ſuppoſition that the very words 
of the ſettlement were inſerted in the will; and if they were, 
then I think there muſt be a limitation over to the heirs of Sir 

T. Afton, and that would put an end to the queſtion. But I 
| think this is not the proper way of conſidering the caſe; for 
when the teſtator has given it on the ſame conditions Cc, ſuch 
words muſt be inſerted as will fignify the ſame in a will as the 
others do in a ſettlement, and not fuch as will have a different 
conſtruction though the ſame words. As for example; ſuppoſe 
a man ſhould by will give his eſtate in D. to A. and his beirs 
male, and ſhould direct that his truftees ſhould convey his eſtate 
in S. to the ſame uſes, muſt the conveyance be drawn in the 
ſame words as the will? Certainly not, becauſe then the uſes 
would be- different : but the conveyance muſt be to 4. and the 
heirs male of his body (a). And if words are to be inſerted in 
this will, they muſt certainly be ſuch words as would make the 
portions payable at the ſame time and ſubject to the ſame condi- 
tions &c as the portions given by the will; and if ſo, there is an 
end of the queſtion. Beſides there are words in this will, which 
I juft hinted at before, which I think take away all doubt, and 
make this caſe quite different from any that has happened before. 
For he ſays expreſsly that * if any of his daughters ſhould hap- 
pen to die before her or their original portions become payable, 
then the ſaid 2000/7. ſhould not be paid to the executors &c of 
ſuch of them ſo dying.” If therefore one of theſe daughters 
were dead, it is plain that her executors could not recover the 
portion: and why not? Becauſe the teſtator declared it ſhould 
not veſt before ſuch marriage; for if it did, it would go to the 
executors, and yet if it be determined that the plaintiffs are 
entitled, it muſt be upon this ſuppoſition that it did veſt 
before. Suppoſe a daughter and the executors of another 
daughter were to join in a bill of this ſort, the executors could 
not recover by the expreſs words of the teſtator; and if the 
daughter ſhould have a decree notwithſtanding, it would be 
the moſt inconſiſtent decree that ever was made. 


Much has been ſaid to ſhew that courts of equity in caſes of 
the fortunes of children, who are conſidered as creditors, will 


(a) Vid. 1 P. Vis. 106; 143; 291; 622, 


C c diſpenſe | 
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diſpenſe with circumſtances and ferply defeQive proviſions. But 
this, 1 think, is not applicable to the preſent caſe; for the Court 
will aſſiſt children where the intent of the father is plain but the 
deed or will which gives them the proviſion. is defectively or 
improperly drawn: but I do not know that this Court will in 


any caſe go beyond the intent of the father and ſay that a child 
| ſhall have a portion where the father has declared that he ſhall 


not, or upon other conditions than the father has given it to 
him. Lord Ch. J. Kelyng was of another opinion in the caſe of 
Fry v. Porter; for he ſaid that it is fit to keep theſe bonds 
which parents impoſe upon their children ſtrict, and Lord 


Keeper ſaid, I am glad now that we are delivered from a com- 


mon error, and that men may make ſuch proviſions as will bind 
their children (a). 

There may perhaps be great hardſhips in the preſent caſe, 
and I am heartily ſorry that there are: but the hardſhips of a 
particular caſe are no foundation for a determination either in a 


court of law or equity. I ſhould be glad indeed if I could find 


out a reaſonable and a legal diſtinction to aſſiſt in a hard caſe, but 
I can find none in the preſent cafe to diſtinguiſh between the ſet- 


tlement and will, except one which I but juſt ſubmit to your 


Lordſhip : but I own it was not relied on in any of the caſes 


though it occurs in many of them. The diſtinction is that 
in the caſe of the will Lady Aon, who is to conſent or diſ- 


ſent, is the reſiduary legatee and conſequently the perſon to take 
advantage of her own diſſent; and whether in ſuch a caſe it 
may not be reaſonable for a court of equity to inquire whether 
ſuch diſſent were reaſonable (6) or not, I ſubmit ; as I believe 


the Court would have done ſo in caſe the daughters had 


brought a bill before marriage to oblige Lady 4fton to conſent. 
There is a rule in the civil law, which was cited by Dr. Strachan 
from Gothofred's Comment on the Digeſt, which ſeems to favor 
this opinion; for it is ſaid that a legacy cannot be made 
to Gepend on the conſent of the heir, becauſe it cannot be ſup- 
poſed that he will confent. If your Lordſhip thinks that there 
is nothing in this diſtinction, I am then humbly of opinion 


(a) a Med. 313. | the truſtees is become one of the deviſees 

(5) Lord Mansfield ſeems to haveenter- over; therefore a cauſe of objection ought 
tained the ſame opinion in Long v. Dennis, to. * ſhewn.” See alſo Meſorett v. 
4 Burr. 2056, 7, where he ſaid, One of | Meſgrett, 2 Vern, 581. 


"i 
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for the reaſons which I have already offered that the plaintiffs 


are not at preſent entitled to W portions Wer n the ſettle- 


0 


I am glad I am ſo b as to agree with my Bro- 


ther Comyns for whoſe judgment I have a great reſpect, but I 


am ſure we ſhall both of us readily ſubmit our opinions 


be your Lordſhip' s much better judgment (a)“. 


(a) In Mercer v. Hall, 4 Bro. Ch. Cal. 


326. a general conſent to marry whom 
the deviſee. pleaſed was holden ſufficient. 
In Daly v. Clanricharde, 4 Burr.-2055, 
reported in 2 Ath. 261 by the name of 
Dag v. Deſbeuverie, a conditienal conſent 
-was ſufficient, In Crommelin v. Cromme- 
fin, 3 Vex. jun. 227, the condition was 


holden not . a ſecond marriage, | 


Tromas CockERILL 


the daughter having married between the 


date of the will and the father's death, and 


being a widow at the time of his death. 
And in Lord Strange v. Smith, Ambl. 


263. it was ruled that the truſtee, having 


once conſented, could not afterwards with - 


draw his conſent.—See the caſe of Scott 


v. Tyler, 2 Bro. Ch. Caf. 431. : 


againſt MaTTyew ARM- 


STRONG and Six Others. 


TEE opinion of the Court was thus delivered by 


Willes, Lord Chief Juſtice. 


* Treſpaſs for taking leading 


away and impounding a gelding of the plaintiff's and for keep- 
ing him in pound for the ſpace of four days &c; Damage 301. 


The defendants all pleaded a ſpecial plea, that the place 


where the gelding was taken at the time when &c was a cloſe 


called Weapneſs containing 1000 acres of paſture ground; of 


which ſaid 1000 acres the bailiffs and burgeſſes of the borough. 
of Scarborough were at the time when & ſeiſed in their 
demeſne as of fee, and becauſe the ſaid gelding in the de- 
claration mentioned at the time when &c was in the ſaid 
1000 acres feeding upon and eating the graſs there grow- 
ing, and doing damage there, the ſaid Matthew &c as ſervants 
of the bailiffs and burgeſſes of the ſaid borough and by 
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ſua propria 
abſque &c is 
not a goed 
replication, 
where it puts 
ſeveral mat- - 
ters in iſſue; 
— As where 
replied to a 9 
plea (to treſ- , 1 
paſs for tak - 
ing cattle) 
that A. was 
ſeiſed in fee 
of the locus 
in quo, and 
that defend- 
ants as his 
ſervants took 
the horſe da- 
mage feaſant, 
— Nor can is 
be replied 
where de- 
fendant 
either in his 


own right, or as ſervant to another, claims an intereſt i in the land or way &c. 
—Nor where the plaintiff in his declaration makes a title to any thing and the deſendant pleads 
another thing againſt it or in deftruQion of the cauſe of action: there the plaintiff muſt N ſpecially. 


| theic 


Com. . 582. and 7 Mod. 247. Sv. edit. S. C. 


CockeRILL 
againſt 
ARM- 
STRONG. 


TRINITY TERM, 11 & 12 a8 I * p. 


their command took the ſaid pelding 1 feeding and doing 
damage there, and impounded the ſaid gelding in the common 
and open pound at Scarborough aforeſaid, and detained him 


there for the time mentioned in the declaration, as it was law- 
ful for them to doz which is the ſame treſpaſs &c. 


Tue plaintiff replies that the defendants took away and im- 
pounded the ſaid gelding of their own wrong — any ſuch 


cauſe &c. 


The defendants demur; and for cauſe of demurrer ſhew that 
the plaintiff in his replication - hath traverſed the ſaid ſeveral 
matters contained in the plea, whereas he ſhould have traverſed 
one ſingle. matter, whereon a proper iſſue might have been 
joined; and that the ſaid replication is uncertain &c. The 


plaintiff joins in demurrer, 


The fingle queſtion is (a) whether de injuria ſua propria 
abſque tali cauſa be a good replication; and we are all of 
opinion that it is not a good replication, for two reaſons, both 
expreſsly laid down in Crogate's caſe, 8 Co. 66. 


The firſt of them is the reaſon aſſigned as the cauſe of 
the demurrer, becauſe it puts ſeveral things in iſſue whereas the 


iſſue ought to be plain and ſingle. 


For upon this iſſue the 


defendants muſt prove that the bailiffs were ſeiſed in fee (or at 
leaſt that they were poſſeſſed;) that the defendants ated by 
their command (5); that the gelding at the time when he was 
taken was in a cloſe called Weapneſs ; and that he was depaſtur- 


ing the graſs and doing damage there (c). 


(a) This caſe was twice argued, the 
| firſt time in Eaſter 1738 by Eyre King's 


Serjt. for the defendants and Bootle Serjt. 
for the plaintiff; and again on the, roth of 


June 1738 by Wynne Serjt. for the former, 
and Burnett Serjt. for the latter. 
(5) The diſtinQtion is between treſpaſs 


clauſum fregit and an action of treſpaſs for 
taking cattle or replevin: in the firſt caſe, 


if the defendant juſtify entering by com- 


mand or as bailiff to A. in whom he lays 


The 


title, the plaintiff cannot traverſe the com- 


| mand in his replication : but in the two 


other caſes if the defendant” juſtify taking 
the cattle as bailiff to 4. in whom he ſtates 
the title to be, there the command is tra- 
verlable. Lee v. 1 Kol. Rep. 46; 
Fuller v. Trimwell, 2 Leon 21 53 ; and Tre- 
vilian v. Pyne, Salk. 107, 

(c) But though the plaintiff can only 
put one /ingle point in iſſue, it is not neceſ- 


| ſary that that ou ſhould conſiſt of a /ing/e 


Jad ; 


TRINITT TERM, 11 & 42 Gro. II. C. P. 

The other rule which is laid down by Lord Cole is that 
hen the defendant in his own right or as ſervant to an- 
other, claiming any intereſt in the land or any way or paſſage 
therein or rent iſſuing thereout, juſtifies the treſpaſs, de injurià 
ſu propria abſque tali caufà is not a good replication (a): and 
Crogate's caſe is exactly parallel to this, only the preſent is 
a little ſtronger. There the action was only for chafing the 
Plaintiſf's cattle, which does not ſo much as imply any claim of 
right in the defendant: but here it is for taking away and 


_ -impounding, which ſeems to imply a claim of right. And the 


plea is almoſt the ſame as this ; for the defendant juſtifies as 
ſervant to one who claims a right in the place where, only it is 
not ſaid there that the cattle were damage feaſant. So that in 
that reſpect likewiſe the preſent caſe is ſtronger than that. And 
yet though the caſe in Coke is not ſo ſtrong as the preſent in 
theſe two reſpects, de injuri ſui propria abſque tali cauſi was 
holden on a demurrer by the whole Court after a ſolemn argu 
ment not to be a good replication. 


I do not at all rely on the caſe in Cro. Fac. 399, becauſe 
abſque tali cauſa 1s there omitted. But the cafe of Taylor v. 
Markham, Gro. Fac. 224, and Yelv. 157 (b), though cited for 
the plaintiff in this caſe, makes I think rather againſt him. 
The caſe itſelf is plainly diſtinguiſhable from this; for the action 
is an action of aſſault and battery, where the title of the land 
can never poſſibly come to be material. But it is expreſsly 
there laid down that where the plaintiff in his declaration 
makes a title to any thing and the defendant pleads another 


(a) It has ſince been . in | arrear is bad. See alſo the obſervations of 


ores v Kitchin, Beſ. & Pull. Rep. C. B. the Lord Chief Juſtice Eyre on this caſe, 
-76., that a plea de injuria ſua propria abſ- as it is reported in B. N. P. gz. 
que tali cauſa to a cognizance for rent in | (5 1 Brotunl. 215. S. C. 


* = "XA - — 


.. aa. — * 


— 


fan; for in Robmſon v. Raley, 1 Burr. 
316. where to treſpaſs the defendant juſti- | firſt reſolution in -Crogate's caſe, on a 
fied under a riptit of common, the plaintiff | juſtification by force of any proceeding 
in his replicatiowtraverſed chat the cat · | ia the adoviral court, hundred or county, 
tle were the defendant's own cattle, and | 


that they were levant and coucbant upon | cord, there de injuria ſui propria generally 


the premiſes, and commonable cattle,” the | is good, for all is matter of fact and all 


replication was on a ſpecial demurrer (aſ- | makes but one cauſe,” 
ſigning for cauſe that it was multifarious) 


Dd thing 


holden to be good.=—So, according to the 


or any other which is not a court of re- 


againſt 
RM 
STRONG, 
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defendant to ſet forth a title, or whether he might have relied 


TRINITY. TERM, 11 & 12 Geo. II. C. P. 


3 againſt it or in deſtruction of the cauſe of action of the 
plaintiff, there the plaintiff muſt reply ſpecially, and de injuris 
ſua propria abſque tali cauſa is not a good replication ; which is 
exactly the preſent caſe. And there is a caſe cited in Yelv. out 
14 Hen. 4. 32. treſpaſs for taking the plaintiff's ſervant ; the 
defendant pleaded that the father of the perſon. taken held of 
him by knight's ſervice and died ſeiſed, the perſon taken being 
under age, and that he ſeiſed him as his ward; the plaintiff 
replied de injuria ſua propria abſque tali cauſa, and held to be 
no good replication ; which caſe ſeems to be exactly parallel to 
the preſent. I do not rely at all on the caſe of Cooper v. Monke 
and others (a), which was determined in this court as to this 
point in Hilary term 1737; becauſe that was an action for 
breaking and entering an houſe, which to be ſure is plainly diſ- 
tinguiſhable from the preſent caſe. The caſe in &. Elis. 8 12. 
of Whitnell v. Cook ſeems to be a caſe in point. Replevin for 
taking cattle; the defendant, as bailiff to one Pyne ſeiſed of the 
third part of the place where, juſtified taking them damage 
feaſant; the plaintiff pleaded that a ſtranger was ſeiſed of the 
other two parts, and that he put the cattle in by his licenſe, de 
injuria ſua propria &c by the defendant; and that held on a 
demurrer not to be good, but judgment for the plaintiff. 


It is ſaid indeed in the caſe of the Archbiſhop of Canterbury 
v. Kemp, Cro. Elis. 539. that where the defendant himſelf claims 
an intereſt in lands this is not a good replication, but where he 
juſtiſies by command of another claiming intereſt, there it is: 
but this ſeems to be a diſtinction without a difference, as the 
title to the land muſt equally come in queſtion, and is alike 
neceſſary to be proved in both caſes; and it is * contrary 
to Crogate's caſe. 


Whether or no in the preſent caſe it was neceſſary for the 


only on a poſſeſſion, (as this is not a quare clauſum fregit, but 
an action for taking a perſonal thing without claiming any 
right to the place) we need not determine, (though I think it 


(a) Sup. Hil. 1737, page 52. | 
I; En was 


* — 2 — — E ͤ«ͤ4 „%%% „„ 
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TRINITY TERM, 11 & 12 Geo. I 


AR 

was not neceſſary;) becauſe he having inſiſted on a ſeiſin in 
fee, we thiuk it is more than an inducement (a), and that it is 
neceſſary to prove it, or at leaſt a poſſeſſion which is prima facie 
A proof of a ſeiſin in fee, and will be exactly the ſame thing in 


reſpe& to the preſent point. And there is a plain difference 
between the preſent caſe and the cafe of an action for an aſſault 
and battery; becauſe there if the party be poſſeſſed, even though 
the plaintiff ſhould have a title to the houſe or place it will 
ſignify nothing? for his bare poſſeſſion will juſtify him even 
turning the right owner out of the houſe: whereas here if the 
plaintiff has a right to the place where &c for right of common 
&c, it may quite deſtroy the defendants plea, And the preſent 
caſe is the ſtronger, as the defendants have n aſhgned this 
as a cauſe of demurrer. 


We are therefore all of opioion \ that judgment muſt be for the 


defendants (6). 
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(a) But where a matter of record or | Zatch 221; and Taylor v. Markham, cited 


title is only alleged as inducement to the 


ö ſud. 101. k 
plea, there a replication de injuria ſua pro- | 
pria generally is good. Hale v. Gerrard, 


(5) Vid. Ball v. Wardell, Exft. 1740, 
beſt. 


* 


M1LLISENT SHIPMAN againſt A. TrowrsoN. 


HIS came before the Court on a caſe reſerved at the trial 
before Mr. Baron Forte/cue. 


The plaintiff's late huſband by his will made the plaintiff and 
Dr. Morgan (ſince deceaſed) his executors. In his life-time 
he had appointed the defendant his ſteward by letter of at- 
torney, who after the teſtator's death received of ſeveral tenants 
ſeveral ſums of money. due to the teſtator in his life-time. 
The plaintiff brought this action in her own name, not naming 
herſelf executrix, for the money ſo received. The defendant 
gave notice to ſet off ſeveral ſums due from the teſtator to him, 
which the Judge would not permit the defendant to ſet off. 


Trin. 11 & 
12 G.2, 
Monday, 


June 19. 
An executor 
may recover 
in his o W n 
name money 
due to the 
teſtator in 
his life-time 
and received 
by the de- 
fendant af- 
terwards. 
—[n ſuch an 
action the 
defendant 
can not ſet off 
debt due to 
him from the 
teſtator. 
Bull. N. P. 
180. 


Sir G. Cook, 


151. 
Prad. Reg. 268. 7 Mod, 246. 8 vo. edit, S. C. 


The 


0 N. 
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The queſtions reſerved were; 1 , Whether the plaintiff 
ſhould not have declared as executrix; 

adly, Whether the defendant ought not to have been per- 
mitted to ſet off the money due to him from the teſtator. 


The Court, after argument, gave 


(a) The reaſons given by the Court of 
Common Pleas do not appear in Lord 
Chief Juſtice Milles's papers: but the ſame 


cafe was referred to the opinion of Mr. 
B. Forts/cut (1) before whom the cauſe - 
was tried, and. who in the Za/ter term 
preceding after hearing the caſe argued by 


Mr. Makepeace for the defendant and Sir 


T. Abney for the plaintiff gave the follow- | 
lowing judgment in favor of the plaintiff, | 


It is inſiſted on for the defendant that 
this money received by him is veſted in 
the executrix in auter droit, that as ſhe 
hath no right of her own the action muſt 
follow the right, and that therefore ſhe 
ſhould have brought the action as execu- 
trix and not in her own right. And the 
caſe of Hutton, cited in 6 Mod. 4. was 
cited, where it is ſaid if executor bring 
trover and declare that he is poſſeſſed as 
executor to J. S., if on evidence it appear 
that they were his on goods he ſhall be 
nonſuit and pay coſts; 
that by a parity of reaſon where the exe- 


and it was inſiſted 


Judgment for the plaintiff (a). 


cutor brings an action in his own name 
and it appears that they were the goods of 
the teſtator, he ought to be nonſuited. 
As to this; there is no doubt but that the 
plaintiff in this caſe is entitled to all the 
effects of the teſtator in auter droit, and 
all executors are: but if this were an uni- 
verſal rule that therefore the action muſt 
follow the right and be brought as exe- 
cutor, the executor could in no caſe bring 
an action in his own name for any goods 
or effects of the teſtator, which in ſome 
caſes it is certain that he mae As where 
the teſtator's goods are taken out of the 
poſſeſſion of the executor, he may bring 
trover in his own name (2), becauſe it is 
an immediate tort to him, though he is 
poſſeſſed ' of theſe goods in auter droit. 
By this alſo it appears that it is not a ne- 
ceſſary conſequence that, becauſe if the 
action is brought in the plaintiff 's name as 
executor and the goods appear to be his 
own he muſt be nonſuit, therefore he muſt 
be nonſuited if he bring the action in his 


n. A ME... ant 


(1) It ſeems to have- Vic not unuſual at 15 time to refer the caſe at firſt to the 
Judge who tried the cauſe, and afterwards to the Court if the parties were diffurisfied 


with his opinion. 


(2) So in an action of aſſumpſit brought on a foreign judgment recovered by the 
execotor, the plaintiff may declare in his own right, and not as executor; Crawford v. 
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#Yhittal, H. 13 G. 3. B. R. Dougl. 4. 3. — So an executor may maintain an action in his 
own name againſt a ſheriff for the eſcape of a priſoner who was in execution on a judg- 
ment obtained by him as executor; Bonafous v. Walker, 2 Durgf. & E. 126. (contrary 
to Glover v Kendal, 1 Latav. 893 Reynell v. Lingeaftle, Oro. Jat. 5456 Brother v. 
Coole, 1 Show. 57; and Wate v. Briggs, 1 Ld. Raym. 35.) — S0 where an executor pays 
money which he was not obliged to pay, and afterwards brings an action to recover it 


back, he may declare in his own right ; Mun? v. Stokts, 4 Durnf. SE. $61.—And if 
an executor bring trover on a converfion in bis own tithe, or aſſumpfit for money re- 
<eived after the teſtator's death, and fail, be is liable to pay coſts though he name bim- 
ſelf executor ; Atley v. Heard, Cre, Car. 2193 Anonymous, 1 Viner. 109; Harris v. 
Hama, Rep. temp. Hard. 20 Gldthwayte v. Perris, 5 Duref. & E. 234; and Bel. 
= v. Spencer, 7 D. E. 358., in which laſt caſe a contrary determination in Cockercl] 
„Ne. 4 D. & E. 277., was overruled, 


own 


TRINI TY TERM, 


own name and the goods appear to be the 
teſtator s ; for in that caſe it is maniſeſt 
"that he cannot recover his on goods as 
executor, and fails in proving bis cauſe of 
action which was to recover the goods as 
the goods of the teſtator. 

But the true diſtinction, I think, is dis 
hat where the:thing fued-for is aſſets in the 
hands of 5 the executor or adminiſtrator be- f 
fore the recovery, or where the cauſe of 
Action ariſes in the executor's own time 
and never did ariſe to the teſtator, there the | 
executor may bring the action either in his | 

on name or as executor. And this is 
laid down as law in the caſe of Fenkins 
n wiſe rv; Ne, Selb, 207;, bot 
-betecr und more-Fully reported in's Med. 
:92, 181. That was an action brought by 
the huſband and wife as executrix upon an 
indebitatus aſſumpſit for money had and 
.xeceived by the defendant to their uſe as 
executiix: it-is-true that the judgment of 
the court was only that upon being non- 
ſuit the plaintiffs ought to. pay coſts: but 
the reaſon of the judgment was becauſe 
they might have brought the action in their 
-own name and not as executrix; for 
wherever an executor may have the action 
in his own name he ſhall pay coſts. And 
the cafe of Eaves v. Mocato, Salk. 314. 
was cited there, and this difference taken, 
that there were ſeveral counts by a plaintiff | 
as executor one whereof was an inſimul 
computaſſet and being nonſuited he paid 
no coſts, becauſe there was no new:cauſe | | 
of action, but a new action aſcertaining 
the ancient cauſe, which is ſtill a debt of 
the teſtator s. And in the caſe of Jenlins | 
v. Plombe, as appears from -Saikeld, this. 
diſtinQion of inſimul computaſſet i is alſo ; 
taken; and it was ſaid that if che defend- | 
ant received this money by the appoint- 
ment of the plaintiff, it was aſſets imme- 
diately, if without his conſent yet the 
bringing of the action is ſuch a conſent 


ö 
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| and ba ebend 60 the uſe A be t kae 


but muſt be received to the uſe of the ex- 
ecutor. Fhe-executor has conſented. by 
bringing the action, and the money is 
aſſets immediately upon the judgment. It 
is quite a new debt created from the de- 

fendant-to the executor ſince the death of 
the teſtator, and a new cauſe of action 
which was not ſubſiſting before. The 
defendant was never indebted to the teſta- 
tor for this money, and the original debt- 
ors, "the tenants, are diſcharged. No 
doubt had the action been brought againſt 
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the tenants, it muſt have been drought | 


againſt them by the plaintiff as executrix, 
becauſe it was a debt as to them ſubſiſting 
in the teſtator's lifetime and no new cauſe 
of action arifing to the executrix. 

It is faid that, as this caſe of Fentins v. 
Plombe is ſtated in 6 Modern, Powell J. 
and Gadd J. doubted: but whatever they 
might have done on the firſt argument, it 


is plain they were ſatisfied afterwards.; for 
in page 182 it appears that the judgment 


was given per totam curiam. 

It is aid that the defendant had an au- 
thority by letter of attorney to receive the 
teſtator's rents, that this authority did not 
determine with the teſtator's death, and 
that therefore as the defendant received it 
by the authority of the teſtator it is money 
had and received to-his uſe, and it ſhall not 
be preſumed to have been received by the 
conſent of the executor. But I think as 
this is a naked authority and not coupled 
with any intereſt it could not ſubſiſt after 
the teſtator's death, In Cubes caſe, 
9 Rep. 76. b. it was reſolved that where a 
perſon has authority as an attorney to de 
an act, he muſt do it in the name of him 
who gave the authority; for he appoints 
| the attorney, to be in his place and repre- 
ſent bis perſon ; and for that reaſon the at- 
torney cannot act in his own name, nor do 
it as his own act, but in the name and as 


that upon judgment it ſhall be aſſets imme - the act of him who gave the authority, 


.diately before execution, which otherwiſe 
it would not be until after execution; and 
the reaſon is becauſe it is recovered againſt 
a perſon who never was indebted -to the 
teſtator and the original debt was diſ- 
charged. 
To apply this to the oroſert caſe-; here 
is money received by the 8 ſince 
the teftator” s death, and therefore it could. 


q And if this be ſo, it is impoſſible to ſay 


that this defendant received this money as 


attorney for the teſtator or that he repre- 


ſented his perſon, in regard that the teſta- 
tor was dead; it is the executrix only who 


| repreſents the perſon and ſtands in the place 


of the teſtator. 
This has been likened to the caſe of an 
aſſignee of a bankrupt, of whom it is ſaid 


22 375 that 
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that though the property of the bankrupt's 
goods or debts be veſted in him, yet he 
muſt ſue as aſſignee; and no doubt he 
muſt for all debis due to the bankrupt. 


But if goods be taken from the aſſignee, 


or money received from a debtor of the 
bankrupt after the aſſignment, I do not 
know that it has been any where adjudged 
that an aRion brought in his name would 
be ill. But be that as it will, this is the 
caſe of an executrix and not of an affignee 
of a bankrupt, and it was (I think) plainly 
and clearly adjudged in the caſe of Jentins 
v. Plombe that an executor in ſuch caſe 
may bring an action in his own name; 
and I do not find that it was ever adjudged 
to the contrary. | 

With regard to the caſe of Chapman v. 
Darby, Carth. 232., where it was holden 
that, where the plaintiff brought aſſumpſit 
for ſo much money had and received to his 
uſe as adminiſtrator, the promiſe was not 
ill laid; no doubt it is fo, and fo al- 
lowed in Fenkins v. Plombe that the plain- 
tiff may bring the action either way; fo 
that this caſe of Chapman v. Darby Coes 
not prove that the adminiſtrator may not 
bring the action in his own name, but 
only that he may do it as adminiſtrator; 
and no doubt he may do it either way. 
As to the caſe of Curry v. Stephenſin, 


Curt h. 335-, Holt Ch. J. took exception 


to the declaration that ĩt was not well, be- 
cauſe the money was received after the 
death of the inteſtate, and then it was re- 
ceived to the uſe of the plaintiff generally, 
and not as adminiſtratrix ; and the point 
was that though it was received by the de- 
fendant after the inteſtate's death, yet it 


was before adminiſtration granted; and 
this is the reaſon on which the book ſeems 
to go why it was diſallowed, which is not 
the preſent caſe. 

As to the ſet- off; we cannot conſider the 
convenience or the inconvenience on one 
ſide or the other, but muſt go according to 
the act; for the ſtat. 2 Geo. 2. c. 22, 
J. 13. ſays or if either party ſues or is ſued 
as executor or adminiſlrator where there 


are mutual debts between the teſtator or 


inteſtate and either party one debt may be 
ſet againſt the other; ſo that it is confined 
by the ſtatute expreſsly to cafes where the 
ſuit is as executor or adminiſtrator. And 
therefore in the preſent caſe the ſuit not 
being as executor, I think it is not within 
the ſtatute, and that the debts due from 
the teſtator to the defendant cannot be ſet 
off againſt this plaintiff in an action 
brought by her in her own name and not 
as executor. And ſuppoſing this to be ſo, 
it was urged as one reaſon why the action 
here ought to have been brought. by the 
plaintiff as executrix : but this ſtatute will 
not alter the law as to that point from what 
it t was before; and if the ſtatute has not 
remedied all the i inconveniences, we muſt 
take it as it is and cannot (I _ extend 
it farther. 

So the poſtea muſt be delivered to he 
plaintiff, and ſhe muſt have her judg- 
ment.” — MS. Mr. Juſtice V. (then Mr. 
Baron) Forteſcue- 

To the above Mr. B. Fortsſcue after- 
wards added this note; N. B. The 
Court of B. C. on a caſe made were of 


| the fame opinion as to both points n 


(1) The ſame poiat, relative to the ſet-off, bas been fince determined by the Court 
of Kivg's Bench in two cafes, Kilvington v. Stevenſon, Eaft 1768 on demurrer f aud 
Tegetmerer v. Lumley, Tr. 25 Ges. 3., on a motion for a new trial. Vid. pof. — But a 
debt due to the defendant as ſarviving partner may be ſet off againſt a demand on him 
da his own right; Slipper v. Slidflone, 5 Durnf. & E 493; & E converſa a debt due 
from the plainnff as ſurviving partner to the defendant may be ſet off againſt a debt 
due from the defendant to the plaintiff in his own right. French v. Andrade, 6D. & 


F. 582. 
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CunrsrTornsr TaEVETT. againſt Mary Accas (a). 


TNEBT on a bond given by the defendant to the plaintiff for 
30 J., dated 24th of June 1727. 


The defendant craved oyer of the condition, which was for 
the payment of 41/. on the 25th of December next after the 
date. And then pleaded that after the ſealing and delivery of 
the bond and before the ſuing out of the original writ, %, on 
the 12th of March 1729 the defendant paid to the plaintiff 
all the money then due on the bond, except 4o/., when the 
plaintiff by his deed in writing ſealed &c for himſelf his heirs 
executors &c covenanted promiſed and granted to and with 
the defendant her executors &c that if the defendant &c 
ſhould pay to the plaintiff &c five ſhillings for every twenty 
ſhillings due from the former to the latter, and ſo at the ſame 
rate for every greater or leſs ſum than 20s., on or before the 
25th. of December next enſuing the date of that deed, the 
plaintiff &c would accept the ſame in full diſcharge and 
ſatisfaction of all ſuch money as then was or on the ſaid 25th 


of December ſhould be due from the defendant to the plaintiff” 


&c; and that from and after payment of the ſaid ſum of 55. 
in the pound &c according, to the true intent and meaning of 
the ſaid deed the. ſame deed ſhould be a ſufficient releaſe 
acquittance and diſcharge to the defendant &c to be pleaded 
and given in evidence in any court of law or equity for ſuch 
ſum as then was or on ibe ſaid 25th of December ſhould be due 
from the defendant to the plaintiff. That on the ſaid 12th of 
March the defendant was not indebted to the plaintiff in any ſum, 
ſave only the ſaid ſum of 40. That on the 240 of December 
next enſuing the date of the ſaid deed and before the ſuing out 
of the original writ the defendant was ready and offered to pay 


1738. 
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Geo. 2. 
Wedneſday, 
June 21ſt, 


One deed 
may amount 
to a defea- 
zZance to 
another with» 
out expreſs 
words of re- 
lation. 

—A bond 
conditioned 
for payment 
of money on 
25th of Dec. 


a ſubſequent 


deed between 
the ſame par- 
ties, by 
which the 
obligor cove- 
nanted that 
if the obligee 
ſhould. pay 
on the 25th 
Dec. 5s. in 
the pound &c 
ſuch payment 
ſhould be ac- 
cepted in full 


diſcharge and - 


ſatisfaQtion 
of all ſums 
due &c, and 
might be 
pleaded and 
given in evi- 
dence &c ; 
the obligor 
(to an ation 
on the bond) 
pleaded a 
tender and 
re fuſal of the 
58. in the 
pound on 
the 25th of 
December ; 
and held 
good. 

w[n plead- 
ing a tender 
of a ſum of 
money ac- 


cording to a defeazance.( which is io a different inſtrument from the original deed) it is not neceſſary 
either to plead that the party has always been and ill is ready to pay, or to bring the money into 


court: it is ſufficient to plead that on th: day he tendered &c. 
—Alicer, if the defeazance be in the ſame deed. 


(a This cate is reported in. Com. by the name of Trevet v. Angus, Com. Rep. 568. 


to 


RE = 2 CS 


* - * - i wt 8 
— 2 % - G 
1 3 . Ree . * = . * 
&. "* N . * — 
* 9 * 82 * x . 
. 45 OV 8 I * * * —4 * 2 
a — 
. Tm — 
, hy 


—_— 


no 2 "7 | L k | \ —_ LIES 1 
r ] ©. wt rr... — 


U _— — 
: A "De 4 ; 
E 1 — 22 
by 4 * 
2 _ oY 
— 


—— — 


N 
— 

= * 

- + 


. — 


4 TRINITY TERM, rt & f G6. n. CP. 


1538. to the plaintiff the ſum of 101., being the Jum of 55. in the pound © 
b. rtf Aue and owing on the ſaid 12th of March 1729 to the plaintiff 


Keel. from the defendant according to and in purſuance of the faid 
' deed, which ſaid ſum of 104. the * then and chere 


refuſed to accept &c. 
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To this plea the puis demurred, and ſhewed for cauſes 
that the defendant had not alleged in her plea that ſhe had 
always been ready from the time of the ſuppoſed tender men- 
tioned in the plea to pay the faid 10/. to the plaintiff, or that 
{he had brought the faid 10 1. into court; and that the plea was 
not iſſuable &c. | 


The defentlant joined in demurrer. 


This caſe was twice argued; the firſt time on Friday F 9 1 
3d 1737 by Eyre Serjt. for the plaintiff, and by Burnett Setjt. 
for the defendant ; and the ſecond time on Ther/day June 16th 
1737 by Wright Serjt. for the plaintiff and Prime King's Serjt. 

for the defendant ; and the judgment of the Court was this day 
given as follows by | 


Miller, Lord Ch. Juſt. © Four e were * on the 
part of the plaintiff to this plea; 

iſt, That the deed of the 12th of March 1729 does not 
amount to a defeazance, and cannot be pleaded as ſuch. 

2dly, That, if it could, it does not appear to relate to che bond 
in queſtion. 

3dly, That, if it did, the defendant has not 0 90. in the 
pound for what was due on the 24th of December 1730, which 
he ought to have done by the expreſs words of the agreement. 


4thly, Which is the only reaſon that is inſiſted on as a cauſe 
of demurrer, that the has not pleaded that ſhe has always 
been ready to pay the 104, e to her tender, nor e 
the ſame into court. 
As to the firſt objection: We are of optaica chat this deed 
may be inſiſted on às a defeazance, and that there are words in 
it which ſufficiently ſhew it to be ſo within the rules that have 
been laid down in all the caſes that have been cited in reſpect to 
this part of the caſe, It is faid that the money, when paid, 
gan be accepted and taken by the plaintiff i in full diſcharge and 
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GatisfaQtion of all ſums of money that were or ſhould become 1738. 


due to him on the day therein mentioned; and that on the 
payment thereof the ſaid deed ſhould be a ſufficient releaſe ac- 
guittance and diſcharge to the ſaid Mary Aggas her executors 
& c, to be pleaded and given in evidence in any court of law or 
equity for all ſuch ſums as were then or on the ſaid 25th of 
December ſhould be due or owing to the ſaid Chrifopher &c 
from the ſaid Mary &c. We are therefore all of opinion that 
this is more than a covenant, and that it may be inſiſted on 
as a defeazance (a); and wherever it can, we think that it ought, 
to avoid circuity of actions which the law always abhors (5). 


As to the ſecond objecton, that it does not relate to the bond, 
we think that to a common intent (and pleas are good if good to 
a common intent) it muſt be conſtrued to. relate to it, For it 
does not appear that there were any other tranſactions between 
the plaintiff and the defendant, or any other ſum due from the 
defendant to the plaintiff but the money due on the bond, If 
there had, we think that the plaintiff ought to have ſhewn it in 
his replication. And even in the caſe of lands, which is much 
ſtronger than this, and in the caſe of the execution of a power 


which is to be more ſtrictly conſtrued than any other caſe what- 


ſoever, it has been holden that words of relation &c are not 
neceſſary. $0 in Scroope's caſe 10 Co. 143, 4, and in many 
other caſes, it has been adjudged that a deed may be conſtrued 


as the execution of a power, though it does not refer at all to or 


take any notice of the deed in which the power is. Beſides in 
the preſent caſe it is expreſsly averred in the plea that the de- 


(a) Vid. Hotges v. Smith, Cro. Eliz. | of the produce of the ſale in proportion to 

623.— If the obligee covenant (by a ſub- f their debts to give a general releaſe to the 
ſequent deed) not to put the bond in force { obligor, and not to ſue the obligor in the 
at any time, the cevenant may be pleaded | mean time, it was holden that this cove- 
in bar to an action on the bond, as a re- | nant operated as a defeazance and might 
leaſe : but if he only covenant not to put | be pleaded in bar to an action on the 
the bond in force for a certain limited time, | bond, Carvell v. Edwards, Carth. 2 10, 
it cannot be pleaded in bar, but the obligor | and 1 Show. 330. See the caſes on this 
muſt reſort to an action on the covenant. | ſubje& collected in Dean v. Newhall, 
Aglefe v. Scrimpſbire, Carth. 64; 1 Shaw. | 8 Darnf. & Eaft. 168. 
46.— But waere the obligor aſſigned over | (5) Vid. Powell v. Forrefl, 2 Saund. 48. 
his intereſt in a houſe to the obligee in truſt | But fe alſo Clayton v. Kynaſton, Salk, 
| to ſell and pay himſelf and the reſt of the | 554; and Lacy v. Kynafton, ib. 575. 1 Ld. 
creditors, who all cavenanted on receipt | Raym, 668; and 12 Mad. 548. 
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fendant owed the plaintiff at the time of this deed no other ſum 
than the ſaid ſum of 40/.; and if ſo, it mult relate to it. | 


Thirdly; As to the defendant's having only tendered 55. in the 
pound for what was due at the time of the date of the deed, and 
not 5s. in the pound for what ſhould be due on the 24th of De- 
cember, the time of the tender, which was 7 s. 6 d. more, there be- 
ing then 30s. more due for three quarters of a year's intereſt on 
the dad we think that the agreement did not oblige her to it. 
For the agreement is that ſhe ſhall pay 5 s. in the pound for every 
twenty ſhillings due, which muſt be conſtrued to mean the ſame 
as now due, or due at the time of the agreement. The 25th of 
December is only mentioned afterwards as the time given for the 
payment of the money. And though it is ſaid that ſuch ſum 
ſhall be a diſcharge of what ſhould be due on the 25th of 


December, we think that will not alter the caſe; for the ſum 


which is to be taken in diſcharge is the ſum before mentioned, 
which is only 54. in the pound for what was due at the time of 


the agreement. 


Fourthly; As to the laſt objection, which is the only one that 
is inſiſted on as a cauſe of demurrer in the pleadings, we are of 
opinion that the pleading of a tender and refuſal in this caſe is 
ſufficient, and that it was not neceſſary for her either to bring 
the money into court or to ſay that ſhe always was and is ftill 
ready to pay it; it being a ſum collateral to the ſum in.the de- 
feazance, and though a leſſer ſum than that it is not to be con- 
ſidered as part of it. 


There are ſeveral caſes expreſs to this point. In Co. Lit. 207. 
it is expreſsly laid down in the caſe of a mortgage, that if the 
mortgage-money be once tendered and refuſed the mortgagee is 
without remedy, becauſe the money is collateral to the lands. And 


- itis ſaid alſo that if a man be bound by bond or recognizance, and 


afterwards the obligee or conuſee ſigns a defeazance for the 
payment of a leſſer ſum at a day, if the obligor or conuſor 
tender ſuch leſſer ſum at the time and the obligee or conuſee 
refuſe to accept it, he is without remedy, and the conuſor or 
obligor is not obliged in pleading to ſay © that he is ſtill ready 

CR, 3 to 


A Mille Lord Chief Juſtice, 


| incorporated and are ſtill ſtiled by the name of the Mayor and 
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to pay the ſame,“ or to tender it in court, which is nally the 
fame caſe as the preſent. In that caſe there was the ſame reaſon 
to f that the lefſer ſum was part of the greater ſum as in this caſe. 
The ſame is expreſsly laid down as law in 9 Cb. 79. b. in the 


| Argument in Peyton s caſe, and ther; ſaid to have been ſo deter- 2 
The ſame is likewiſe ſo expreſsly 
determined in the caſe of Cotton v. Sir G. Clifton, Cro. F lis. 755, 


mined in 33 Hen. 6. fo. 2. 


but held there that it would be otherwiſe if the bond and de- 
feazance were in the ſame deed (a). The ſame like wife is laid 
down as undoubted law in Moor 36. pl. 119. And I can find 
no one caſe to the contrary. '.So that I take this point to be ſo 
clearly ſettled that there is no occaſion to cite any more caſes or 
TY any more cata „C we 
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Acaas, 


We are . all of opinicnthat there 18 no n in any | 
of the plaintiff's objections to the defendant's ig and conſe- 


quently that judgment muſt be for the defendant.” 


. Bro, Airs e Tomt temps pri pl 10 2. S. P. 


The Mayor and Burgeſſcs of the 3 of Nor- 
e TOnd 3HAM 5 Richakp Lambert. 


Tat following opinion of the Court was thus delivered by 


„ Caſe. This caſe comes before 
the Court on a ſpecial-verdi& found at the aſſizes held for the 
county of Nottingham on Thurſcday the 28th of Fuly 1736. 

The plaintiffs declare that the town of Noztingbam has been 
time out of mind a town corporate, called by ſeveral names 


according to the ſeveral charters in the declaration ſet forth; 


and that by their laſt charter 19th OH er 4 . & M. they were 


Burgeſſes of the town of Nottingham, which was made a county of 
itſelf by the charter I 5th September 28 Hen. 6. Tbat the manor 


Ates pte for a 40 in which the plaintiff. claims an inheritance. 
i * f2 


WA. 


M. 12G. 2. 


Saturday, 
Nov. 25th. 


A preſcrĩp- 
tion to take & 
toll for paſſ- 
ing on an 
ancient na- 


vigable river 


through the 
plaintiff's 
manor is bad 
in law. 

— A preſcrip- 
tion for toll 
thorough 
cannot be 


ſupported in 


law, unleſs a 
conſideration 


be ſhewn for. 


it. 


—Aliter of a to!l ne ddd a. ;confideration i is implied, 
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1:3  — MICHAELMAS TERM, 22 GO H. CYP. 
1738. of Nottingham is an ancient manor, and that time out of mind 
„ till the 15th of September 28 Hen. 6. it was parcel of the county 
Hae of Nettingham, and from that time and {vl is within the county 
—— „ of the town of Notting bem. That the river Trent in and 
| throughout, the.ſaid manor is and time out of mind hath been 
an ancient navigable river; and that the mayor and burgeſſes 
of Notting bam. and all . predeceſſors by their ſeveral names 
have time out of mind had and received and uſed and ought of 
right to have and receive by their miniſters and ſervants a cer- 
tain duty or toll of every maſter or navigator of every boat 
barge or other veſſel laden with goods wares and merchandizes 
navigated on the ſaid river Lem through the manor aforeſaid (the 
ſaid maſter or navigator being a foreigner and not a burgeſs or 
a freeman of the ſaid town) vis. 24. a ton for every ton of 
goods loaden and being upon any veſſel ſo navigated as afore- 
| ſaid. | | 
They then ſet forth that the defendant at the time * 9 ths 
was not a freeman or burgeſs but a foreigner, and that he on 
the 4th of September 1735 was maſter or navigator of a veſſel in 
which four tons of goods were loaded, and which veſſel on the 
ſame day was navigated by bim on the ſaid river Trent through 
the ſaid manor of Nottingham, whereby he became indebted to 
the plaintiffs in 8 d., being 2 d. for every ton ſo navigated, and 
that being ſo indebted he promiſed to pay the ſame to hs 
plaintiffs, but that he hath not paid the ſame. 
I The plaintiffs likewiſe further declare for a toll for . 
through a bridge. There is likewiſe a general count for the 
duty demanded in the firſt. But upon theſe two laſt counts 
there is a general verdi& for the defendant, on the general iſſue 
pleaded ; ſo that they are now quite out of the caſe. \ 
And the queſtion only ariſes on the 1ſt count, to which the 
defendant likewiſe pleaded the general iſſue that he made no 
ſuch promiſe; and upon that the jury found a ſpecial verdict. 
And they find that the town. of Nottingham was an ancient 
| town, and that it was incorporated by the ſeveral names and by 
Nach charters as are ſet forth in the declaration, and that it was 
1 55 erected into N itſelf We charter 4 K. 6. They find 
ps e e  Ukewile 
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Kkowile-thar- the manor of Nottingham is an ancient manor, and 


was and is within the county of the town of Nottingham. 
They further find that the river Trent in and throughout the ſaid 
manor is and hath been time out of mind an ancient navigable 
river, and did ancieatly run and doth now run through the faid 


manor of Nottingbam; and that the mayor and burgeſſes of 


Nottingham and their predeceſſors by their ſeveral names of in- 
corporation have time out of mind had and received and have 
uſed to have and receive by their miniſters and ſervants a certain 


duty or toll of every maſter or navigator of every boat barge 


or other veſſel laden with goods. navigated on the faid river 
Trent through the ſaid manor (the ſaĩd maſter or navigator being 


a: foreigner and not a burgeſs or freeman, ) vis. 2d. a ton for 


every ton of goods loaden and being upon every ſuch veſſel na- 
vigating and paſſing on the ſaid river through the ſaid manor. 
And they further. find that there was not any conſideration 
proved to them at the trial for the payment of the ſaid 8 ot 
toll. 

They further find that that pert of the ſaid river which runs 


through the faid manor and on which the defendant navigated 


his ſaid veſſel is between a certain town or place called or known 
by the name of Gainſborough in the county of Lincoln and a 
certain place called Wilden Ferry in the county of Derby, both 
mentioned in a certain act of parliament thereinafter found. 
And they find that there was an act of parliament made at a 
ſeſſions holden on the 6th of December 1698, intitled © An act 
for making and keeping the river Trent i in the counties of Lei- 


cefter, Derby, and Stafford, navigable,” and that the ſame is yet 


in full force and unrepealed (though there was no occafion for 
One this, it being a public a&). 

They alſo find the fact that the defendant on the Ath of Sep- 
tember 1735- was maſter or navigator of a veffel on which four 
tons of goods were loaded, and that the ſame was navigated by 
the defendant on that day on the ſaid river Trent through the 
faid manor of Nottingham ; ; and that the defendant hath not 
paid to the plaintiff 24. a ton for ſo doing. They likewiſe 
find that the defendant is not nor was on the ſaid 4th of Sep- 


tember nor at any other time before or ſince a burgeſs or free- ; 


man of the ſaid town of Nottingham, but is and was a foreigner. 
Gg And 
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" that time out of mind till the 1 5th. September 28 M 6. it was «py, Mayor 


parcel of the county of Nottingham, and from that time till now - re 4 


againff 
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TINGHAM 


againſt 
LAMBERT, 


. perly come by way of objections on the part of the defendant. 


M ajeſty's ſubjects ſhould have a free paſſage for navigating on 


1738 by Eyre King's Serjt. for the plain- | Skinner King's Setjt. for the latter. 
tiffs, and Parker 4 5 Os for the de- 8 
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And they conclude, as uſual, and ſubmit the matters erer . to 
the judgment of the Court. . vn dd 


Whoa the arguing (a) + of this + ſpecial verdict three tbe 
were made, which, though the plaintiffs began, will moſt pro- 


Firſt, it was objected that an action on the caſe would not lie 
for a duty, in which the plaintiffs claimed an inheritance. 
Secondly, That the preſcription itſelf, as declared upon and 
found in this ſpecial verdict, 1s not a * re but void 
in law. _ 
- Thirdly, That ond the preſcription be taken to be oP and 
that the plaintiffs might have been entitled to this. duty before the 
making of the ſtatute 10 & 11 W. 3., yet that they are not now 
entitled to it, it being by that ſtatute enacted that all his 


the ſaid river without any obſtruction whatſoever, and there 
being no faving therein for the mayor and burgeſſes of N 
bam. 


I ſhall begin with the ſecond objection, becauſe if that prevail 
there will be no occaſion to ſay any thing upon either of the 
two others. And we are all of opinion that this is a good 
objection, and that the preſcription as laid and found i is not a 
good and legal preſcription. 

| It is ſaid that the river Trent in and throughout the ſaid 
manor hath been time out of mind a navighbl: river, and con- 
ſequently every ſubject of England hath always had a right to 
navigate on this river as much as he has to travel on the common 
highway. And as the toll is demanded for nothing elſe but 
navigating on the river Trent, it muſt be conſidered as 7oll 
thorough ; and a difference has always been taken between ll 
thorough and toll traverſe. It has been holden ſeveral times, and 
by the beſt authorities, that toll thorough cannot be ſupported 
without a conſideration, but toll traverſe may, becauſe it in itſelf 
implies a conſideration. In the book of aſſize 22 Ea. 3. 58. 
It 1s expreſsly laid down as a rule that toll thorough is againſt 


(a) It appears that this verdi was ws and again on Saturday, Now. 
twice argued; once on the 8th of Fune-| ith by Belfield Setjt. for the former and 


cominon 
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common law and cortimon right, and- cannot be ſupported by 
uſage. It is ſo likewiſe holden in Keilw. 148, 9. that ſuch toll 
is not alle wable without ſome particular conſideration. It is 
faid in 1 Leon. 232. that the King cannot grant toll thorough 
for paſſing through a highway, for that it is an oppreffion to 
the people, for that every highway ſhall be common to every 
one. In 1 Vent. 71., in the caſe of the city of Nor iob, ſuch 
cuſtom was holden to be illegal and unreaſonable unleſs for ſuch 
veſſels as unloaded at the quay there. In ſeveral books it is 
called malum tolnetum, or an outrageous toll, and an oppreſſion 
on all the ſubjects of England, which ſorts of tolls are con- 
demned in Magna Charta, c. 30., and by Ratute Weſtm. 1. (a), 
c. 31., where it is ſaid that if any one take outrageous tolls con- 
trary to the common law of the realm, if it be in a vill of the 
King's, the King ſhall taKe away the franchiſe. 


And this diſtinction is ſupported by reafon as well as autho- 
rity. For how can a duty be impoſed on all the ſubjects of 
England only for enjoying that privilege which is their inherent 
birthright, and which every ſubje& had a right to before? If 
indeed they receive any particular benefit, as going over a 
bridge, coming into a quay, 'wharf, port (5), or the like, this 
indeed may alter the caſe : but ben this muſt be particularly 


ſhewn, 


Some caſes have been cited to the contrary ; but when looked 
into they either ſtand on ſome particular reaſon which plainly 
diſtinguiſhes them from the common caſe, or it is only ſaid 
obiter that ſuch tolls may be ſupported by preſcription without 


any conſideration: but the reaſons given for it are ſuch as make 
fuch dicta of no weight or authority. In the caſe of 21 Hen. 7. 


fo. 16., the firſt caſe that was cited to this purpoſe, this point was 
not at all conſidered, but other objections were taken to the decla- 
ration without taking any notice of this; ſo that it is no authority 
at all. The caſe of Smith and Shepheard, which was principally 
relied on on the part of the plaintiffs, as it is reported in Cro. 

Elis. 711., is very imperfectly ſtated: but if that report deſerve 


(a) 3 Edw. 8 toll, called meaſurage, for 55 eee 

(2) In the Mayor of Yarmouth v. | from the port of Yarmeuth, the Court ſaid 
Eaton, 3 Burr. 1402. where the plaintiff | that the claim implied a conſideration. 
claimed a preſcriptive right to a duty or 
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The Mayor 


&c of Nor- 
TINGH AMY 


again 


Lanrzar. 


which was inſiſted on by the defendant in his plea. was adjudged 
to be bad, for that a man cannot preſcribe to have toll for 


3 8 
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any credit, the- Judges there were very much divided, and they 


did not give any final judgment on this point. And as the cafe 


is reported in Moor 5 74., and much better than in Croke; it is an 
expreſs authority againſt this toll. For it is there ſaid that this toll 


paſſing in the King's highway (a), for that it is the inheritance 
of every man to paſs on the King's highway, which is prior 
to all pteſeriptions; and that therefore if a man will plead ſuch, 
a preſcription he muſt ſhew a reaſonable cauſe: for its com- 
mencement' which is not to be preſumed. 

It is ſaid indeed in ſome books, and particularly it in. the als 
of James and. Jobaſon, 1 Mod. 232., that if the preſcription be 
found (as it is in the preſent caſe,) it muſt be prelumed to have a 
reaſonable commencement : but this is. laid down generally 
without conſideration and without diſtinguiſhing the nature of 
the caſe. For though this. may be true ſometimes in the caſe of 
a private right, it is plainly otherwiſe in the. caſe of a public 
right, to: which all the ſubjects of England are entitled. For if 
a reaſonable commencement be preſumed, it muſt be that it 
began by agreement, and that ſuch agreement being ſo long 


ago cannot now be proved; which may be well enough in the 


eaſe of a private right. But who could agree for all the ſubjects 
in England? They cannot conſent to part with their rights, nor 
can they be deprived of their rights, any otherwiſe than by act 
of parliament, in which the conſent of every one is implied. 
This diſtinction is obvious and founded on good ſenſe. 


In ſeveral of the caſes cited there is a particular benen to the 
ſubjeQ, as coming into a wharf, coming into a port, or landing 
on the plaintiff's manor or quay, which. diſtinguiſhes it from 
toll thorough. So are the caſes 1 Med. 47, 8; 3 Lev. 37, and 


the toll for ſuch paſſage were both imme- 
morial, and that the ſoil and the toll were 


(a) Accordingly it has ſince been ruled 
that a preſcription to take toll for paſſing 


through the ſtreets of Gainſborough, in 
conſideration. of repairing © divers and 
many fireets in the town of G.“, is bad, | 
becauſe that was no conſideration for tak- 
ing toll in the ſtreets not fo repaired. 
Truman v. Walgbam; 2 Wilf. 296.—But 
where the plaintiff, claiming a toll for paſl- 
ing over an highway, ſhewed that the li- 


| berty of paſſing over the foil and taking 


before the time of legal memory in the 
ſame hands though ſevered ſince, it was 

preſumed that the ſoil was originally 
granted to the public · in conſideration of 
the toll, and held that ſuch original grant 
was a ſufficient conſideration to ſupport 
the claim to the toll. Lord Pelbam v. 
Pickerſgill, 1 Durnf. & E. 660. 


424. 


> 
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224 (a); and ſeveral other caſes which were cited. And there 


37. that the duty there was claimed by the city of London, 
whoſe cuſtoms and franchiſes are all confirmed by a& of parlia- 
ment. In the caſe of Wilkes v. Kirby (6b), P. 12}. 2. the 
duty was expreſsly laid to be paid erga reparationem pontus. 
It is beſt therefore to adhere to the old rule, which is founded 


without a particular conſideration ſhewn. 

It was faid indeed in the preſent caſe that it is not found that 
there was no conſideration, but only that there was no conſider- 
tion proved: but de non apparentibus et de non exiſtentibus 
eadem eſt ratio. Beſides this negative need not have been 


been ſometimes found, no ſuch negatives were ever found in 
old ſpecial verdiQs, except where it was neceſſary to ſhew that 
the perſon or thing did not come within a particular exception ; 
as in the preſent caſe it was proper to find that the defendant 


was always taken not to be proved. However. this finding, 
that no conſideration was proved, makes the caſe ſtill ſtronger, 
and excludes àny preſumption of a conſideration. Beſides the 
preſent caſe is ſtronger againſt the plaintiffs than any that has 
been before; for it is not either laid or found that the plaintiffs 
are lords of the manor or owners of the ſoil or the water; ſo 
that for any thing that appears on the record before us, another 
perſon may be lord of the manor and owner of the ſoil and 
water. So that there is not only no room to imply any con- 


be eſtabliſhed, that the lord of the manor or the owner of the 
ſoil or water (if not a burgeſs or freeman of Nottingham) might 
be obliged to pay a toll to mere ſtrangers for navigating in his 
own manor, ſoil, or water, which would be moſt unreaſonable 
and abſur c. 

For theſe reaſons we are all clearly of opinion that this pre- 
ſcription cannot be ſupported. 


(a) The ſame queſtion, has fince re- G) 2 ' 1519. 


claim, Colton v. Smith, Cowp. 47. and 1 Vi. 57, 


is a further reaſon to be given for the determination in 3 Lev. 


upon the beſt reaſon, that toll thorough cannot be maintained 


found (c) at all; for though of late years ſuch negatives have 


was not a burgeſs or freeman; otherwiſe what was not found 


ſideration for this toll, but the conſequence might be, if it ſhould 
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ceived à ſimilar determination on this (e) See Marten v. Fenkin, 2 Str 11445 7 
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| the Duke of Devenſbire v. Cracbel, H. | 


M. 12 G. 2. 
Saturday, 
Nov. 25th. 


Trover and 


detinve can- 


not be joined 
in the ſame 


action. 


— A declara- 
tion in de- 
tinue ſhould 
ſtate arequeſt 
on the de- 
ſendant by 
the plaintiff 
to deliver &c. 
—- Detinue 
will lie for 

$s loſt 
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It is therefore unneceſſary to ay any thing on the two other 
objections. The laſt on the act of parliament may be à queſ- 
tion of great conſequence and extent, as there are ſo many acts 
of parliament drawn in the like manner for making rivers navi- 
gable; and it will be time enough to give our gs on it 
when it becomes a neceſſary queſtion. 

Nor need we ſay any thing on the firſt objection, that an 
action on the caſe will not he for a duty, in which the plaintiffs 
claim an inheritance. I will only ſay thus much upon it, that 
though this might have been a doubt formerly, yet ſo many of 
theſe actions have been brought, and fo many like actions in 
caſes of the like nature, where it was formerly holden that an 
aſſize only lay or an action of debt, that it ſeems to be now 
too late to inſiſt on this objeQtion (a). 

But there is no occaſion for entering more minutely into it, 
we being all of opinion that, for the ſecond To e 
muſt be for the defendant.“ 


(a) A general indebitatus aſſumpſit will , 27 Ges. 2. C. B.; Evelyn v. Chicheſter ; 
lie for tolls; the Mayor &c of Exeter v. 3 Burr. 1717; Grant v. Alle, Dougl. 
Trimlet, 2 W; uf. gs ; and Seward v. Baker; | 722; and Whitfield v. Hunt; ib. in note 
1 D. & E. 616 ;—or for fines due to the | 727 ;—or for the profits of an office; 
lord on the admiſſion of a copyholder ; | Boyter v. Dodſworth; 6 D. & E. 681. 


Tous KETTLE againſt Tomas BroMs ALL. 
LT. 11 & 12 Ons: 2. Rol. 1697. * 5 


ILLES Lord Chief Juſtice gave the opinion of the Court 


as follows ; 


* Petinue. The plaintiff declares in the firſt count that 
he was poſſeſſed of a handle of a knife with an old Eugliſb in- 
ſcription purporting it to be a deed of gift to the monaſtery of 
St. Albans, a ring with an antique ſtone with one of the Cz/ars 
heads upon it in baſſo relievo, and of ſeveral other things of the 
like nature, particularly ſpecified in the declaration, and laid to- 


joy Sar as wal as for 7 2 nc ; 
If goods be delivere » to B. to Jefel» B. is anſwerable for them to A. tho EY 
robbed of them —Secùs if they be delivered to B. xo keep ious goods bcc. 8 Ugh 


7 | | gether 
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gether to be of the value of 500 l. as of his own proper goods; 
and that being ſo poſſeſſed he caſually loſt the ſame, and that 
afterwards by finding they came unto the hands and poſſeſſion 
of the defendant, by reafon whereof an action accrued to the 
plaintiff to demand the ſame of the defendant. 


In the ſecond count he declares that he delivered to the "0 
ant the ſame things, ſpecifying them again, of the value together 


required; that nevertheleſs the defendant, though often re- 
queſted, has not delivered the ſame or any part thereof to the 
plaintiff, but refuſed and ſtill doth refuſe to deliver the ſame 
and unjuſtly detains them; to the plaintiff's damage 10007. 


The defendant pleads that the plaintiff delivered to him the 
ſaid goods and chattels 1 take care of them as. his own proper 
goods, and to ſhew them to any perſon or perſons to know the 

value of them; and that the defendant, having the {aid goods 
and chattels in his pocket to ſhew them to ſuch perſons as were 
likely to tell him the value of the ſame, the ſaid goods and chat- 
tels were felonioufly taken from him by ſome perſon unknown 
to him without his wilful default or privity; and this he is 
ready to verify, therefore he prays judgment whether &c. 


The plaintiff replies that he did not deliver to the defendant 
the ſaid chattels in the declaration mentioned to take care of 
them as his own proper chattels, or to ſhew them to any perſon 
or perſons to know the yalue of them, as the defendant by hig 
faid plea hath alleged; and concludes to the country. 


| The defendant dads : and for cauſes of demurrer ſhews 
that the plaintiff doth not by his replication fully anſwer to the 
matter in bar above pleaded, and that the ſaid replication con- 
cludes to iſſue when it ought to have concluded with. an aver- 
ment, and thereby have given the defendant an opportunity ts 


rejoin, and to have put the whole matter in flue in a direct | 


affirmative and negative. 
- The plaintiff joins in demurrer. 


two to the declaration, and one to the replication. 


(a) The caſe was argued November 8th, | demurrer, and by Agr Serjt, conud. 
iſt, 


1738, by Comyns Serjt. in ſupport of the 


Serie. Comyns for the defendant took three objections (a); 


againft 


BrOMSALL,' 


of 5001. to be fly kept and to be delivered to the plaintiff when 
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—— - iſt, That the writ is for 1000 l. and the goods are laid in the 
declaration to be but of the value 500/. But there is not the 
ib 5 leaſt colour for this objection; for there are two counts, and the 
goods in each are laid to be of the value of Sook, and the 
damage at 1000/. 

2dly, That the firſt count is in trover, and the ſecond i in de- 
tinue; and that trover and detinue cannot he joined. That if 
the firſt be taken to be in trover, there is no converſion; and if 
in detinue, there is no demand; and conſequently that it cannot 
be good in either. To ſhew that trover and detinue cannot be 


joined he cited 8 Co. 87. 6. Buckmere's caſe; becauſe they re- 
quire different pleas (a). 


C0 


But we are all of opinion that this objection will not hold; 
for that both counts are in detinue. Detinue will lie for things 
loſt and found as well as for things delivered; ſo it is expreſsly 
laid down in Fitz. NM. B. tit. Detinue (E), a book of the 
greateſt authority (5). It was ſo alſo held as long ago as the 
27 (c) and 34 Hen. 8. and there are ſeveral caſes to the ſame 

purport in Gliſon and Culfton, tit. Detinue”; a book of good 
credit. There are likewiſe ſeveral precedents of this ſort in 
Townſend's Tables, tit. Detinue”; a book of very good au- 
thority. And it would be very abſurd if it were otherwiſe ; 
for if ſo, a perſon might be greatly injured, and have no ade- 
quate remedy. For in trover only damages can be recovered ; 
but the things loſt may be of that ſort, as medals, pictures, or 
other pieces of antiquity, (and this ſeems to be the preſent 
caſe,) that no damages can be an adequate ſatisfaction, but 
the party may deſire to recover the things themſelves, which 
can only be done in detinue. 


So that taking it for granted (which I Wee is ſo) that trover 
and detinue cannot be joined, yet this objection will be of no 
weight in the preſent caſe; and this likewiſe will anſwer the 
other part of the objeQion ; for though there be no requeſt or 
converſion laid in the firſt count, yet there is a requeſt laid in 


(a) Not only the pleas, but the judg- | the ſame judgment may be given on both. 
ments alſo, are different: in trover only | Brown v. Dixon, 1 Durnf. & E. 276. 
damages can be recovered, but in detinue Vee alſo Gilb. Hit. C. B. 6, 3. | 
the things themſelves, or their value, may | (5) Fitz. N. B. . Co, Lit. 
be recovered. And two counts cannot | 286. 3. accord. - | 
be joined in the ſame declaration, unleſs (e) 27 Hen. 8, 14. 


3 N the 
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the laſt count, and if one of the counts * good, the general 
demurrer to both will not hold. 


T hirdly, The laſt objection is to the replication, which as 
aſſigned as a cauſe of demurrer is ſcarcely intelligible ; and we 


are of opinion alſo that this is of no weight. When a fact is 


pleaded, the plaintiff may certainly deny it and join iſſue upon 


it. He muſt indeed join iſſue on a material part of the plea; 
and ſo he has done here, for he has joined iſſue on the only 
part of it that is material. For according to Southcote's caſe, 


4 Co. 83, 84., the caſe of Coggs v. Barnard (a), and ſeveral other 
caſes, if the goods were delivered to be kept ſafely, though the 
defendant had been robbed of them, detinue will lie againſt 


him ; for he muſt take his remedy againſt the thief or the hun- 


dred as he can. But if the goods were delivered to the de- 
fendant to take care of them as his own proper goods (5) &c., 
if he be robbed of them, that is a good plea. The only ma- 
terial part therefore of this plea is whether the goods in the de- 
claration were delivered to the defendant only to take care of 
them as his own &c; and this fact the plaintiff hath traverſed. 


As therefore we are of opinion that the objections would not 
hold either to the declaration or the replication, Judgment was 
given for the plaintiff,” 


(a) 2 Ld. Raym. gog ; Com. Rep. 1353 ; | fendant is anſwerable for damage or loſſes 
Salk. 26; in which part of the doctrine ariſing from his groſs negligence ; 2 
in Southcote's caſe was denied to be law. v. Cock, 2 Str. 1099. 

00 Though even in ſuch caſe the de- 
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RiIcHA RD Morss againſt GROROR JAMES, WILLIAM 


SVMON DS, Pil EL and CHRIS TOorHER Can- 
3 | ARA $46 | 


Tur opinion of the Court was thus delivered by 


Willes, Lord Chief Juſtice. © Treſpaſs. The plaintiff de- 
clares that the defendants took drove and led away lix oxen and 
four mares of the plaintiff 's and detained the ſame for the ſpace 
of two days, and until the plaintiff paid to the defendants 
19 J. 105. for the redemption of the ſaid cattle, damage 40 /. 

The defendants, as to all the treſpaſs, except the taking-dri- 


'ving and leading away the fix oxen and four mares and detain- 


ing them two days, plead not guilty; and as to this three of 
them George Philip and Chriſtopber plead a ſpecial juſtification 3 
that in and for the Foreft of Dean in the county of Glouceſter 
there is, and time out of mind hath been, a court of record of 
our lord the King and his predeceſſors Kings and Queens of 
England, commonly called the Mine Law Court, for the trial and 
determination. of all perſonal actions and pleas perſonal ariſing 


24th February; held that the proceſs was void, and the juſtification bad. 728 
—A ſheriff, who joltifes under a returnable writ, muſt ſhew it returned, though his bailiffs need 


not. 


—Whether it be not neceſſary for the officer of ad inferior court, to whom its precepts are directed, 
to ſhew a prece pt, under which be juſtifies, returned? Qu. 8 


If in ſuch caſe he do not, but rely merely on the precept itſelf, whether it be neceſſary for him 
to conclude the plea prout patet per recordum ? Qu. 

But if he do ſhew the return as well as the precept, the plea muſt ſo conclude. 

When an officer of an inferior court juſtifies under a precept to take the goods of A.B. in 
execution, the precept and return are not merely inducemeat but of the ſubſtance of the juſtification, 

— Though an officer is juſtified. in acting under erroneous proceſs, it muſt be in a caſe where the 
court, out of which it iſſued, bad juriſciction, | 

—Defencant juſtificd as an officer of an inferior court for trying &c cauſes touching mines and miners 
within a certain diſtrict; the plea was holden bad becauſe it did not allege that the deſendant below 
was a miner at the commencement of the ſoit below“ but only © when the execution iſſued.“ 

if the plaintiff in an action in an inferior court, or a mere ſtranger, juſtify under proceſs, he muſt 
ſet forth the proceedings at length, otherwiſe the plea is bad no: only as it reſpeAs bim but the officers 
of the court alſo who join with him in the plea, 5 

—Whetber a perſon, who acts at the requeſt of the officers and in their aid, in executing civil pro- 
ceſs of an inferior court, be ſuch a ſtranger? Qu, 

— Plea of juſtification under the proceſs of an inferior court holden ** at the foreſt of D.“ which 
contains many thouſand acres, without ſtating in what particular part of the foreſt, good; ſe mb. 


(a) 7 Mad. 245. oct. ed. S. C.—This | that the Roll was never carried in, The 
is faid, in the Prothonotary's Docquet | tranſcript of the record is however in Ty. 
Roll, to be entered Hil. 11 Geo, 2. Roll | 13 & 14 Geo. 2. Rol. 34. B. R. 


315, and 319; but on ſearching it appears | 


3 | accruing 
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the ſame court and touching the mines and miners thereof there 
held and to be held in the ſaid foreſt on Tuęſday in every fort- 
night. That the court is and time out of mind hath been held 


county or his deputy or deputies; and that before the time 
when &c. at a court of record of our ſaid lord the King held 
at the ſaid Foreft of Dean in the county aforeſaid within the 
juriſdiction of the ſaid court according to the cuſtom of the ſaid 
court time out of mind uſed and approved on Tueſday the. 24th 
of Februray 1735, before Thomas Pyrke Eſquire deputy to Ear! 
Berkeley conſtable of the ſaid caſtle and then ſteward of the ſaid 
court, there iſſued out of the ſaid court a certain precept under 
the ſeal of the ſaid court bearing date 267h of February in the 
ſame year, directed to the deputy gaveller of the mines of his 
Majeſty's ſaid Foreft of Dean and alſo to the ſaid Philip (he the 


ſaid court for that purpoſe, and the ſaid Philiß being alſo then 
and rhere and until the return of the ſaid proceſs an officer of 
the ſaid court for this purpole,) by which precept the ſaid George 
and Philip were commanded to levy of the goods of the plaintiff 
then one of the ſaid miners, if the goods ſhould be found within 
the liberties of the ſaid mines and juriſdiction of the ſaid court, 
the ſum of 251. for a debt which the ſaid William Symonds then 


the ſame. court in a plea of debt, being for a caufe of action 
ariſing within the juriſdiction of the ſame court, and that they 
ſhould have the ſaid 25 J. at the then next court to ſatisfy the ſaid 
debt; which ſaid precept before the return, namely, on the 
2d March 1735, was by the ſaid William Symonds delivered to 
the ſaid George and Philib to be by them executed in due form 
of law; by virtue ef which precept the ſaid George and Philip 
as officers of the ſaid court, and the ſaid Chriſtopher as their ſer- 
vant, and at their requeſt and in their aid and aſſiſtance, afterwards 
and before the return thereof; viz. on the ſaid 24 of March 1735 
at 1or#ly within the juriſdiction of the ſaid court took drove 
and led away the ſaid ſix oxen and four mares there in execu- 
tion for the debt aforeſaid, and detained them for two days and 
until they had levied the ſaid 257. ſo recovered; as it was 
lawful 


accruing and happening within the ſaid foreſt and juriſdition of 


before the conſtable of the caſtle of St. Briavell's in the faid 


ſaid George then and there and until the return of the ſaid pro- 
ceſs being deputy gaveller of the ſaid mines and an officer of the - 


one of the ſaid miners recovered againſt him by judgment of 
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lawful &c. and the ſaid George and Philip at the return of the 
aid precept viz. at a court held before the ſaid Thomas Pyrle 
on Tueſday gth March 1735 returned the ſaid precept in all 
things duly ſerved and executed; which is the ſame taking &c; 
and this they are ready to verify; wherefore they pray judg- 
ment if &c. 

The defendant Symonds likewiſe Shad a ſpecial juſtification 
under the ſame proceſs, and ſets forth the plaint and all the 
proceedings particularly, only he does not ſet forth the return of 
the precept, and concludes as the others. 

The plaintiff imparls, and before the day given, namely, the 
17th of December 1736, the defendant William Symonds died, 
which is ſuggeſted on the record and admitted by the plaintiff; 
ſo the proceedings againſt him are ordered to ſtay, and his plea 
is quite out of the calc. 

After ſeveral other imparlances the-plaintiff demurs to the plea 
of the three other defendants, and for cauſes of demurrer ſhews 
that the ſaid plea is repugnant and inconſiſtent in alleging that 
the precept therein ſet forth iſſued out of the court therein 
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mentioned on a different day from that on which it bears date ; 


and, for that the ſaid George Philip and Chr. Nopber have not ſet 
forth or alleged in their ſaid plea that the precept mentioned to 
iſſue out of the ſaid court or the return thereof was or is re- 
corded in the ſaid court, or that it appears by any record of 
the ſaid court that ſuch precept did iſſue thereout or that ſuch 
return was made thereto, and for that the ſaid defendants have 
not by their ſaid plea referred to the record of the precept and 
return, or verified the ſaid plea by ſuch record, and that the 
ſaid plea is uncertain &c. The ſaid three defendants join in 
demurrer. 


And upon the arguing (a) of this demurrer there were ſeveral 
objections taken to this plea by the plaintiff. 

. 1ſt, That the precept is alleged to bear teſtè on the 26th of 
13 and to be iſſuing out of a court held the 24th, and no 
court could be holden on the 26th; that it was therefore a void 


time by Eyre King 's Serjt. for the former 
and HY right Serjt: for the latter on a 140 8 
day in this term. 


(a) This caſe was twice argued ; the 
firſt time in Eaſter term 1738 by Parker 
King's Serjt. for the plaintiff, and Draper 
Serjt. for the defendants, and the ſecond 


precept 
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precept, and conſequently even the officers of the court could 
not juſtify under it. 

2Uly, That they ought to have concluded their hs prout 
puter per recordum. That this is neceſſary as to che 1 N 
itſelf; but if not, certainly fo as to the return. 
zZaly, That it does not appear that this precept iſſued 1 in a 
cauſe wherein the court had a juriſdiction. 

4thly, That Chriſtopher Carter being a ſtranger, and not an 
officer of the court, ought to have ſet forth the proceedings at 
large; and that if the plea is bad as to him, the other two de- 
fendants having joined in the plea along with him their plea 
likewiſe muſt be bad. 

5thly;, That it ought to have been 8 at what place in 
particular the court was held; and that ſaying it was held in the 
foreſt, which contains at leaſt 30,000 acres, is not ſufficient. 


As to the firſt objection; it depends entirely on this, whether 
the precept were void or only voidable.; if voidable, the officers 
might juſtfy under it; if void, they could not. It was cer- 
tainly void, if it be not amendable. The queſtion therefore is, 
Whether amendable or not? If it be amendable, it muſt be fo 
by the ſtat. 8 H. 6. c. 12. and 15. And for this purpoſe the 
counſel for the defendants cited ſeveral cafes : but the words of 
theſe ſtatutes plainly do not extend to inferior courts. For they 
only ſay the King's Judges, and the King's Fuſtices, may amend ; 
which words have always been conſtrued not to include the 
Judges of theſe inferior courts. The cafes cited out of Cre, 
Fac. (a), Cro. Car. (b), Sir T. Jones (c), and ſeveral other books, 
are all of amendments by the courts of Męſtminſter-Hall, and 
there was no caſe cited, nor can I find any, of ſuch amendments 
made by inferior courts (4). We are therefore of opinion that 
this is a fatal objection. 


As 

(a) Vid. Dolphin v. Clerk, Cro. Zac. | of amendment and jeofails. —There is 
64; and Compn v. Kyneto, ib. 162. | evidently a diſtinction in the penning 

(b) Vid. Ayleſworth v. Chadwell, Co. of the different ſtatutes on this ſub- 
Car. 38. ject; ſome ſpeaking of the ſuperior 

1 Smith v. * Sir T. | courts, others extending to inferior courts 

Jon. 41. of record. The ſtatutes 8 Hen. 6. c. 12, 

(4) There ſeems to be ſome confuſion | and c. 15, ſpeak of © The King's Judges”, 
in the books reſpecting the operation of | « The King's Juſtices”, and“ The faid 
theſe two ſtatutes and the other ſtatutes 


Courts (1) of the King”. The ſtat. 
01 W hich | mean the ſuperior courts at at Weftminfer. Dyer 236, 4 Moor 599; "and 

Syyler 340. ; 
K k | 16 & 17 
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1738. As to the ſecond objection, that the defendants do not con- 
clude their plea prout patet per recordum. Conſidering that 
againff this is particularly aſſigned as one of the cauſes of demurrer, 
we think this is a good objection, though it might be otherwiſe 
ware upon a general demurrer (a) as being only matter of form. We 
give no opinion whether it was neceſſary for the officers in this 
caſe to ſhew that the precept was returned (5), nor whether or 
no if they had not ſet forth the return but had relied only on the 
precept it would have been neceſſary for them to have concluded 
prout patet per recordum (c). But we are all of opinion that, 
they having taken upon them to ſet forth that the precept was 

returned, they ought-to have concluded prout patet &c. 
In none of the caſes or entries (4) that were cited to ſhew that 
the pleas did not conclude in this manner was there any return 
alleged, and therefore thoſe caſes and entries do not come up to 
the preſent caſe, It is certain that if a ſheriff juſtify under a 
returnable writ, he ought to ſhew that the writ was returned, 


16 & 17 Car. 2. c.8. is expreſsly con- from an inferior court for an error amend- 
fined to actions in the courts of record | able by the ſtat. 8 Hen. 6. there ſeems 
at Weſtminſter, the county palatine of | to be no reaſon why the ſuperior court 
Chefter or Durham, and the great ſeffions | ſhould not amend that error; the words 
in ales.“ And by ſtat. 5 Geo. 1. c. 13, | of the ſtat. 8 H. 6. c. 12 are not in 
where a verdict has been given in any ac- | any action brought in any of the ſuperior 
tion “in any of his Majeſiy's courts of | courts,” but © for error affigned in any 
record” certain defects may be amended | records &c no judgment ſhall be reverſed 
after a writ of error brought. Whereas | &c, but the King's Judges &c may amend 
the language uſed in the ſtat. 32 Hen. 8. | &.“ See alſo as to the error in this caſe, 
c. 30., 18 Eliz. c. 14; 21 Fac. 1. c. 13+, | Sherly v. Right, 7 Med zo. where Lord 
and 4 & 5 An. c. 16. is “in any court of Holt ſaid, If a writ be teſted out of 
record.” But notwithſtanding this appa- | term, yet he (the ſheriff) may ſafely 
rent diſtinRion in theſe different ſtatutes, | execute it, but the plaintiff that ſues it 
it is obſervable that Lord Ch. B. Gilbert out cannot take advantage of ſuch writ,” 
(Hiſt. C. B. 112, &c.) clafſes them chro- Salk. 700. S. C. 

nologically, and ſays that thoſe made prior (a) Vid. 4 & 5 An. c. 16. 

to the 21 Fac. 1. c. 13. are confined to] (5) This being a writ of execution, it 
the courts above, and that that ſtatute.and | ſeems that it was not neceſſary to ſhew it 
all the ſubſequent ones extend to all courts | returned. See Muntney v. Andrews, 
of record. —With regard to the principal | Cre. Eliz. 237; Hoe's caſe, 5 O. go.; and 
caſe, this determination ſeems perfectly Rowland v. Yale, Coup. 20.; though 
correct, that the Mine Law Court could | there is a contrary dictum in Freeman v. 
not amend under the ſtat. 8 H. 6.: but | Blewett in Salk 410., which is not indeed 
the language uſed by the Court © that | mentioned in the report of the ſame caſe 
the words of theſe ſtatutes do not extend | in Lord Raym. 634. 

to inferior courts” ſhould (it is preſumed) () Semb. not; Vid. Aanſon v. Butler, 
be underſtood with this qualification, that | 1 Lev. 211. ns SE | 
the inferior court itſelf could not amend. (4) Vid. Lev. Entr. 176,7 ; 197; 182; 
For if a writ of error be broughtin B. R. | 206; and Thomp/. Entr. 312; 333; 381. 
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but his bailiff or officer need not: and ſo it is expreſsly laid 1738. 
down in the caſe of Briton v. Cole, Salk. 408, 9. But whether 2 
or no theſe officers muſt be conſidered on the foot of the ſheriff, again 
as being the immediate officers to whom the Court direQs the 
precept (a), (as was inſiſted on by my Brother Eyre) we need not 
determine at preſent, becauſe the defendants have actually taken 
upon them to ſet forth the return in this caſe. 


It was faid that the precept and return in this caſe are only an 
inducement to the juſtification ; and where a matter of record is 
inſiſted on only by way of inducement, the plaintiff or defendant 
who inſiſts upon it need not conclude prout patet per recordum. 
And ſeveral caſes were cited to this purpoſe, particularly the cafe 

of Waites v. Briggs reported in 2 Salk. 565. and 5 Mod. 8 (6). 
We admit the rule, but we think that in the preſent caſe there is 
no colour to ſay that the precept and return are only matter 
of inducement ; they are the very ſubſtance of the plea, and 
the only matter that is inſiſted on by the defendants for theic 
Juſtification. In the caſe of Waites v. Briggs, which was an 
action of debt on an eſcape, the judgment and execution might 
with ſome propriety be ſaid to be only inducement, the eſcape | 
being the giſt of the action: but it is impoſſible to think that my 
Lord Ch. Juſt. Holt ſhould ſay what he is reported to have ſaid 
obiter in that caſe ; © In an action of debt on a judgment the 

judgment is only inducement, and therefore the plaintiff need not 
conclude prout patet per recordum. If the judgment indeed be 
only matter of inducement in an action of debt on the judgment, 
then the precept in this caſe may be only inducement; nay it will 
be impoſſible that a record can be inſiſted on in any caſe what- 

ſoever but it muſt be by way of inducement. But this muſt be 
the miſtake of the reporter (c), for Lord Holt could not ſay ſo 
abſurd a thing. 2% | 


(a) If this had been only a writ on | Pofficer que duiſſoit ceo returner, et et 
meſne proceſs, it ſeems that theſe officers | come viſcount deins ceſt jurifdiioa,” 
ſhould have ſhewn that it was returned, | (5) 1 Ld. Raym. 35. S. C. | 
Kirke v. Atkins, Tr. 14 Car.; 2 Rol. Abr. (c) And this is not mentioned in the 
563. pl. 18; and Freeman v. Blewett, | report of the caſe in Saltell or Lord 
1 £4. Raym. 634; in the former of which | Raymond. 
this reaſon is given,“ Que il meſme eſt 
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As to the third objection; We are of opinion alſo that it! is 
god d objection; for though an officer need not ſet forth the pro- 
ceedings at length, and though he may juſtify under an erroneous 
proceſs, yet he cannot unleſs it appear that it was a cauſe in 
which the Court had a juriſdiction. As for example, it has 
always been holden that a conſtable may juſtify under a juſtice's 


Warrant in a matter wherein the juſtice had a juriſdiction (a), 


though the warrant be never fo faulty: but that if a juſtice of 
peace make a warrant to a conſtable to arreſt a man in an action 
of debt, ſuch warrant will not juſtify the conſtable, becauſe. he 
was not obliged to obey it, and mult take notice at his peril that 
it was in a matter concerning which the juſtice had no juriſ- 
diction (8). | 


The juriſdiction of the Court out of which the precept iſſued, 
under which the defendants juſtified, is ſet forth in the plea to 


be only for the trial of all ##ions perſonal touching the mines and 


miners of the ſaid foreſt. Now it is not ſet forth in the plea that 


the ſuit any ways related to the mines, nor is it ſaid that the 
defendant was a miner at the time of the action commenced, but 
only ſaid that he was a miner at the time when the precept iſſued, 


which he might be though he were not a miner at the com- 
mencement of the ſuit : but unleſs he was ſo then, the Court 
had no juriſdiction of the plaint ; and nothing is to be preſumed 


in favor of an inferior limited juriſdiction but what is par- 


ticularly ſet forth. 


As to the fourth objeftion; ; We, being clear as to the three 
firſt, need not give any opinion upon it. That the plaintiff or 
a mere ſtranger muſt ſet forth the proceedings at length, if he 
will juſtify under them, and that if he do not the plea 
of the officers who join with him is alſo bad, was thorough- 
ly eſtabliſhed in the caſe of Moravia v. Sloper (c), and the 
authorities which were there cited. But the only. doubt here 
is, whether Chri/topher is to be conſidered as a mere ſtranger, it 
being ſaid that the ſaid Chriopber ated as ſervant to the other 
two and at their requeſt and in their aid and aſſiſtance. 

(a) Vid. Webb v. Batchelour, 1 Ventr. | 1002; and 2 Sefſi. Caf. No. 100. 


273 (e) Sup. M. 11 Gee. 2. p. 30. 
(b) Vid. Shergold v. Holloway, 2 Str. 


3 


MICHAELMAS TERM, is Gro. H. e. 5. 
t ww Ml in rhe cite of Bite v. Coe Before eitedl that the 


Obiirt ſeemed to hold © that if one come in the aid of the officer © 


3d at his requeſt he may juſtify as the officer himſelf may do.“ 
But if this be underſtood generally, I doubt whether this be 
law; for a diſtinction (I think) ought to be made between an 
officer who executes a civil proceſs and a peace officer who may 
command any one to aſſiſt him. But however, as there is no 
occalion, we give no opinion at preſent on this point. 

Nor need we give any opinion on the fifth objection, that it 
is not particularly alleged where the court was holden &c: but 
| we ate rather inclined to be of opinion that it is well enough as 
it is, and that there was no occaſion to ſet forth the particular 
place in the foreſt where the court was holden. 


But, by reaſon of the three firſt objections, we are all of 


opinion that judgment 9 to be for the plaintiff,” 
| * 


LzTiT1a Hoposkix, Tnouas Hopcsx1n, and Rich- 
ARD Prexworrn, againfl Ton Qyz8NBoROUGH, 


OVEN ANT. The plaintiff ſet forth an indenture be- 

tween the plaintiffs and one Priſcilla Brown deceaſed and 
the defendant, dated the iſt of May 1721, whereby the plaintiffs 
and the ſaid Priſcilla demiſed to the defendant ſeveral barns out- 
houſes ftables and other buildings, and amongſt the reſt a kiln, 
and ſeveral. parcels of land with their appurtenances, to. hold 
from the 25th of March then laft paſt for the term of fifteen 
years under the rent of 137. a-year payable at Michaelmas and 
Lady-doy; and the defendant covenanted to keep all and ſingu- 
lar the premiſes in good repair and to leave them fo at the end 
or ſooner determination of the term. | 


The plaintiffs then ſet forth that the defendant entered by 
virtue of the faid indenture and was poſſeſſed of the premiſes, 


and that whilſt he was ſo poſſeſſed and during the continuance 
of the ſaid demiſe, vis,, on the 1 of February 1735 he per- & 


mitted and ſuffered the cowhouſe and barn to be out of repair 
and ſeveral other parts of the buildings and the kiln in particu- 
| LI lar, 


M. 12 G. 2. 


Thurſday, 
Nov. 16th, 


If, to cove- 
nant for not 
repairing 
certain pre- 
miſes de- 
miſed, the 
defendant 


plead that 


the plaintiff 
before the 
cauſe of ac- 
tion accrued 
entered and 
pulled down 
the premiſes 
and expelled 
bim, the 
plaintiff may 
reply that 
de did not 
expel &c mo- 


do et forma 


venant for 
not repairing 
veral pre- 
miſes the de- 
fendant can - 
not plead an 
expulſion by 


the plaintiff 


from part. 


'F 
: 

| 
i 
| 

| 

| 


Hopesxin 
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lar, (particularly ſpecifying the buildings and the repairs that 
were wanting, ) and that he permitted and ſuffered all the ſaid 
- before ſpecified to remain and continue ſo out of 
repair to the end and expiration of the ſaid term, and left the. 


ſame ſo out of repair; contrary to his covenant &c. 


The defendant pleaded to the whole declaration that before the 
ſuffering any of the ſaid premiſes to be ſo out of repair as in the 
declaration mentioned and before the ſaid 1ſt of February 1735, 
vi. on the 1ſt of May 1730 the plaintiff Letitia entered into 

the ſaid kiln parcel of the ſaid premiſes ſo demiſed and a great 
part thereof, to wit, one half part thereof pulled down and him 
the ſaid defendant from the ſaid kiln and from the uſe occupa- 
tion and poſſeſſion thereof expelled and amoved and the ſaid 
defendant ſo expelled and amoved from thence to the end and 
expiration of the ſaid term. held out &c; and this he is ready 


to verify &c. 


The plaiatiffs replied that the ſaid Letitia did not expel 
amove and hold out the ſaid defendant from the ſaid kiln and 
from the uſe occupation and poſſeſſion thereof in manner and 
form as the ſaid defendant hath above alleged; concluding to 


the country. 


The defendant demurred, and ſhewed for cauſe: of demurrer 
that the plaintiffs by their replication put in iſſue matters not 
iſſuable or triable by a Jury, and that the replication was in- 


ſufficient &c (a). 


(a) The caſe was argued by Bootle | 


Serjt. for the defendant, and Draper Serjt- 
for the plaintiffs. The former contended 
that the entry and pulling down were the 
material parts of the plea, and ſhould 
therefore have been traverſed ; and that the 
matter denied, the expulſion, was only a 
concluſion of law from the entry &c. 
And he cited 1 Rol. Ar. 940. u. pl. 1. ; 


Cherburne v. Rye, Cro. Eliz. 341; Cibell © 


v. Hill, 1 Leon. 110; 11 Rep. 10.; Allen 
v. Reeve; cited in Hardr. 70.; Raft. 
175. b.; Rebinſ. Entr. 235. BPrownl. 


Entr. 60 Pl. 115. and Carith v. Read, 


Judgment (5) for the pint No 


Mor 404. For the plaintiff were cited 
Reynolds v. Buckle, Hob. 326; Roper v. 
Lloyd, Sir T. Jon. 148; and A. v. 
Fletwell, Goilb. 70. 

() The reaſons given by the Court do 
not appear in Lord Ch. J. /les's note 
book; the following note is taken from 
Mr. Juſt. V. Forteſcue's book — 

„ Wilkes, Ld. Ch. Juſt.— This is an 
action of covenant on a deed, in which the 
deſendant covenants to keep certain pre- 
miſes, of which the kiln is one, in repair; 
the breach is for not repairing a great 
many parts as well as the kiln. The de- 


fendant 
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ſendant pleads one plea to the whole, | the plea; the expulſion, here is the only 1738. 
vize, that the plaintiffs entered into the | fat material; neither the entry or pulling wa. 
kiln and expelled the defendant from the | down is an expulſion (1). Tf it had been Hoposxin 
uſe and occupation thereof. The plain- | for not repairing the kiln only, it might Fel 
tiffs reply that the defendant did not expel | have been an excuſe : but as it is pleaded, qo van. 
him in manner and form. Now this is | the plea is no anſwer to the declaration; 
certainly a matter traverſable: if every | and the replication is good. 
entry and pulling down be an expulſion, | 
the expulſion is traverſable; modo & The other Judges were alſo of the ſame 
forma put the whole in iſſue. A man is | opinion.” | 
only obliged to traverſe a material part of 


a. tt a —_ 


— 
o 


(i) Ia Taylor v. Cole, 3 Durnf. & Eafl. 292, (the judgment in which caſe was 
affirmed in the Exchequer-Chamber on error, 1 H. Bl. Rep. 555.) it was holden that 
in treſpaſ for breaking and entering the plaintiff's houſe and expelling him therefrom 
the breaking and enteriog are the gilt of the action, and the expulſion only matter of 
aggravation; that therefore a juſlification as to the breaking and entering covered the 
v hole declaration; and that, if the plaintiff meant to inſiſt on the expulſion ss making 
the defendant a treſpaſſer ab initio, he ſhould infiſt on that by a replication or a new 


* 


alignment. | " 


W1LiLiam Eaton again// RosBtrT SouTaBY. Hil. 12 G. 2. 
| * | | Saturday, 
Feb. 1oth. 


Cr. 10 & 11 Geo. 2. Rol. 2301, 2+] 


5 —B EERLD : | Pleading that 
1 HE opinion of the Court was thus given by u 
| ' been lawfully 
; : poſſeſſed &c. 
Willes Ld. Ch. Juſt. © Replevin for ſeventy cocks or ſhocks as tenant 
| "4 t will | 
of wheat taken 31ſt July 1736. | "yy 
| fjicient aver- 
The defendant avows taking them becauſe the locus in ment that A. 
” 2 n was tenant at 
quo contains ten acres of land, and that before the taking, to will &c. 


wit, 20th April 1736 the defendant was ſeiſed of a meſſuage ans, 


and one hundred and one acres of land, of which the ſaid ten 3 131 : 
, $ 


acres were parcel, in fee; and that being fo ſeiſed before the left 28 
ground unti 


time when &c, to wit, the ſame day and year he demiſed the it was fit in 
| | 5 5 ö a courſe f 
huſbandry to be carried is ſufficient, without ſaying how long it remained there; the reaſonableneſs 
of the time being a queſtion of fact for the jury, and not a queſtion of lew.for the Court. 
— Goods are bound by the delivery of the fieri facias to the ſheriff; and therefore he may execute 
the writ notwithſtanding the death of the party afterwards and before the return of it. 

—lf the eſtate of a tenant at will be determined either by his death or by the act of the landlord, - 
he or bis executors may reap the corn fown by him. TY | 

—And therefore the corn ſown by a tenant at will (who died before harveſt) and purchaſed by 
another perſon cannot be diſtrained by the landlord for cent due to him from a ſabſequent tenant. 

— Whether goods taken in execution can be diſtrained for rent? Qu. 

Whether an action be real or perſonal depends on the thing to be recovered by it, and not on the 
nature of the defence; and therefore a replevin is a perſonal adtion, though the title to land be 
brooght in queſtion. | 
. —7 Med. 251. 8vo. edit. S. C. 
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ſald tenements to Tomas Dihſby to hold from Us fot one 
year at the rent of 1251. a- year payable quarterly, the firſt pay- 
ment to be made on the 2 1ſt of July next; that by virtue of the 
aid demiſe the ſaid T. Dunſby entered and was poſſeſſed; and 
becauſe 31 J. 55. of the ſaid rent for one quarter due on the ſaid 
21ſt of July was in arrear he diſtrained the ſaid 70 cocks or 
ſhocks, being on the premiſes, for the ſaid rent. 


/ 


The plaintiff pleads in bar to the avowry that before the time 
when &c, to wit, H. 9 Geo, 2. one Henry Laſher recovered a 
judgment in B. C. againſt one G. Sanders for a debt of 200/. 


and 505, damages; and that afterwards, to wit, on the 12th of 


February 9 Geo. 2. a fieri facias iſſued out of the ſaid court di- 
reed to the ſheriff of Ox/ora/bire to levy the ſaid debt and da- 
mages on the goods of the ſaid G. Sanders, which writ was re- 
turnable craſtino Aſcenſionis, And the plaintiff further pleads 
that afterwards, to wit, 22d March then following the ſaid writ 
was delivered to the ſheriff of Oxfordſhire to be executed, and 

afterwirds the ſaid G. Saxders died; and afterwards and before 
the ſaid time when &c, vi, 1 5th of April then following ſeven 
acres of the premiſes having been ſown with wheat by. the ſaid 
G. Sanders in his lifetime and the ſaid G. Sanders at the time 
of the ſaid ſowing Having been lawfully poſſeſſed of the 
ſaid place &c as tenant at will to the ſaid Robert (the de- 
fendant) and alſo at the time of bis death, the ſaid ſheriff be- 
fore the taking &e. to wit on the 13th of April then next 
ſeiſed and took in execution by virtue of the ſaid writ the 

faid wheat ſo growing, and afterwards and before the time c. 
vis. 23d of April ſold the ſaid wheat to the plaintiff in further 
execution of the ſaid writ, whereof the defendant then and be- 
fore the time when &c had notice; and that the plaintiff being 
ſo poſſeſſed and entitled did ſuffer the faid wheat to grow on the 
place where &c until it was ripe and fit to be cut; and afterwards 
and before the time when &c, vis. 29th of July next the plaintiff 
entered into the premiſes in order to cut the wheat being then 


ripe and fit to be cut, and did cut the ſame, and made it into 
| eocks or ſhocks, whereof the ſaid ſeventy cocks were parcel; 


and the ſaid cocks or ſhocks being ſo cut, the plaiatiff ſuffered 
the ſame to lie on the ſaid ſeven acres until the ſame in a courſe of 


Huſbandry was fit to be carried away; and the faid wheat being 


ſo. 
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ſo cut and lying on the premiſes until it was fit to be carried 1738, 9. 
away according to the courſe of huſbandry, the defendant of his 


EAr 
own wrong took and diſtrained the ſame under pretence of a 2 
diſtreſs, the ſaid wheat at the time of ſuch diſtreſs not being fit 
t be carried away according to the courſe of hufbandry. And 


the plaintiff further ſaith, that at the time of the faid diſtreſs 


there were other goods on the premiſes ſufficient to anſwer the 
value of the ſaid rent; and avers the identity of the wheat, 


and prays judgment. 


To this plea tlie defendant demurs n ; and the plain- 
tiff Joins in demurrer. 


And ſeveral objeRions 00 were "ac by She Sefendent to 
this plea. - 


J, That it is not n ſet forth that G. Sanders was 
tenant at will to the defendant. 


24d, That it ought to have been particularly ſhewn how 
long the wheat remained on the land after the cutting, that the 
Court might judge whether it were a reafonable time or not. 


zaly, That, G. Sanders dying before the goods were taken by 
virtue of the fieri facias, the execution was not well executed, 
for that it could not be executed after the death of the party. 

4tbly, That though the corn had been legally taken in exe- 
cution, yet that it being ſuffered to remain on the 10 was 
able to be diſtrained for rent. 


As to the firſt objection; we are of opinion chat it is ſuffi- 


ciently ſet forth in the plea that G. Sanders was tenant at will at 
che time of ſowing the corn and alſo at the time of his death. 

If this indeed were otherwiſe, it would be an objection in ſub- 
Nance and not for only, and conſequently might be well taken 
advantage of on a general demurrer. For the whole merits of 
the plea depend on G. Sanders's being tenant at will &c; if he 
were not ſo, the whole plea is at an end. But pleas muſt be 
conſtrued according to a common intent; and a man muſt ſtrain 


(a) This caſe was twice argued ; the the 2gth of June 1738 by Skinner King's 
firſt time on the 1ſt of May 1738 by | Serjt. for the former and Eyre King's 
Belfield Serjt. for the defendant, and Serjt. for the latter. 

Wright Serjt. for the plaintiff; and on 
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£738, 9. indeed to ſay that this plea does not plainly intend that G. Sans 

Ra dert was tenant at will. The word as tenant at will affords no 

1 objection ; it being the conſtant method of pleading that a man 

''- * was ſeiſed in his demeſne as of fee. The other words © having 
been” we think likewiſe well enough. The word * being (a)“ 

would have been the. more common expreſſion : but as this part 

of the plea relates to the time palt, we are of opinion that 

the words “ having been” are more proper than the word 

« being.” 


As to the diſtinction between real and perſonal actions, and 
that a replevin is to be conſidered either as a real or perſonal 
action according as the defendant ſhall happen to avow, as is 
laid down in Finch's Law, p. 316. (6), and in ſome other books, 
we think that it is a diſtinction that will appear on examination 
to be without foundation. For an action is either real or per- 
ſonal according as the thing to be recovered by that action is 
either real or perſonal; and as nothing that is real can be re- 
covered by this action, be the recovery what it will, it cannot 
be conſidered as a real action. If the nature of the defence 
would make a difference, actions of treſpaſs wherein the title of 
land is brought in queſtion by the plea, and actions of debt for 
rent wherein the title of the land may come in queſtion, nay 
even actions of debt on a bond againſt an heir where riens per 
diſcent is pleaded, muſt be conſidered as real actions; ; which yet 
would be moſt abſurd. 
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As to ha 4 ſecond eli that it ought to have been parti- 
cularly ſet forth how long the corn lay on the land after 
it was cut, that the Court might judge whether it were a reaſon- 
able time or not; we think alſo that this obje&ion will not hold. 
For though it is ſaid in G. Lit. 56, ö. that in ſome caſes the 

Court muſt judge whether a thing be reaſonable or not, as in 


— —S ro nmr o———= = — 


= — ——— — 


(a) * Being” has been holden to de an } trained which according to the nature of 
averment even in criminal proceedings; ¶ the plea miniſtered-by the parties groweth 
R. v. Moor, 2 Mad. 128; R. v. Boyall, | to be either a real or perſonal plea,” that 
2 Burr. 832; and R. v. Bootie, 2 Burr, | the firſt F. M B. 155. to 160. is entirely 
864- See Mead v. Robinſon, AA. 17 G. 2. 1 ſilent on the ſubject, and the other 4 H. 6. 

po}. 30. is only an argument of counſel ; Cot- 
(3) It 5s Gtr of the tio autho-teſnore who uſed it not being appointed a 
rities, referred to by Fab in ſupport of | Judge until 1430;, which * was five years 

* goods d. | after the 4 Hen. 6. oc 

| Cale 
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caſe of a reaſonable fine, a reaſonable notice, and the like, it is 
abſurd to ſay that in the preſent caſe the Court (a) muſt judge 
of the reaſonableneſs; for if fo, it ought to have been ſet forth 
in the plea not only how long the corn lay on the ground, but 
likewiſe what fort of weather there was during that time, and 
many other incidents, which would be ridiculous to be inſerted 
in a plea. We are of opinion therefore that this matter is ſuf- 
ficiently averred, and that the defendant might have traverſed it 
if he had pleaſed; and then it would have come before a jury, 
who upon hearing the evidence would have been the proper 


Judges of it. 


Thirdly ; As to what was ſaid that, the party's dying before 


the actual execution of the fieri facias by the ſheriff, the ſheriff 


could not take the corn after the death of G. Sanders, we are of 


opinion that the law is otherwiſe. As to what was ſaid in an- 
ſwer by my Brother Eyre that it has been holden generally that 
if the party die after the teſtè and before the return of the writ, 
the writ notwithſtanding may be executed, we give no opinion; 
for if G. Sanders had died before the writ had come to the hands 
of the ſheriff (5), it might have admitted of ſome doubt. But 


we think that there is no doubt here, it being expreſsly alleged 


that the fieri facias was delivered to the ſheriff before the death 


(a) In Metcalfe v. Hall, and Appleton 


v. Stweetapple, Tr. 22 G. 3. and M. and 


H. 23 G. z. B. R. where the queſtion 
was what was a reaſonable time within 


which a banker's check ſhould be preſented 


for payment in London, ſome of the Judges 


faid that what was a reaſonable time 


was a queſtion of law ;” and they wiſhed 
the jury to -conſider a check preſented 
within a reaſonable time, if preſented on 
the day next after that on which it was 
given: after four trials however the ver- 
dict of the jury prevailed, by which it was 
decided that the plaintiffs had made the 
check their own, by not preſenting it on 
the day when it was given, the bankers 

a ſtopping payment the next day. 

But in a ſubſequent caſe, T. by V. 
Brown, 1 D. & E. 168. Lord Mansfield 
faid * What is reaſonable notice (by the 
holder of. a bill of exchange to the drawer 


or indorſer that it is diſhonoured by the | 


acceptor) is partly a queſtion of fact and 
partly a queſtion of law.” So in Bell v. 
Wardell, E. 1740, B. C. pot, where a 
cuſtom was pleaded that the inhabitants 


of a town might walk or ride over certain 


cloſes of arable land at all ſeaſonable times 


of the year, it-was ruled that what was 


a fea/onable time yas partly a queſtion of 
fat and partly of law. 

(5) It appears from the caſe of Bragner 
v. Langmead, 7 Durnf. & E. 20. and the 
caſes there referred to, that the ſheriff 
might have proceeded to execute the writ 
notwithſtanding the death of the party 
before it came to the ſheriff's hands ; far 
the goods of a defendant were at common 


law/bound from the teſts of the writ, and 


| the ſtatute of frauds, ag Car. 2. c. 3. 

J. 16., which enaQts that they ſhall only be 
A from the delivery of the writ to the 
ſheriff, only relates to purchaſers, and not 
to the defendant Himſelf. 


of 
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1738, 9. of G. Sanders; and conſequently by the fiat." 2g Cr c 3+ 
EXT /, it bound the property of the goods from that time, and 
2% therefore che ſheriff might ſell them afterwards whenever he 
| pleaſed, The caſe (a) which was cited of a warrant to levy a 
poor's rate is in no wiſe like this; for the warrant is no lien on 


the goods of the party until it is actually executed. 


% 


Fourthly; But the principal objection was whether the goods 
being taken in execution could afterwards be diftrained; and 
if the goods had been the goods of the new tenant T. Dunſby 
and had been taken by virtue of an execution againſt him 
{which would have brought this point in queſtion) it might have 
required very good conſideration, it being a point of great con- 
ſequence. That goods taken in execution, or even goods diſ- 
trained damage feaſant, are in the cuſtody 'and under the pro- 
tection of the law and therefore cannot be diſtrained for rent, is 
expreſsly holden in Cv. Lit. 47. a., and ſeveral other books (5). 
And we are inclined to be of this opinion. But if it were ne- 
ceflary for us to give any poſitive reſolution on this point, it 
would be very proper to conſider whether the ſtatute 2 Y. & M. 
c. 5., and the ſtat. 8 An. c.14., have made any alteration in 
this reſpect. But we think we have no occafion to enter any 
further into this matter, becauſe we are all clearly of opinion 
1 that if there had been no execution in the preſent caſe yet the 
5 | corn could not be diftrained. 
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Ihe law is that, if the eſtate of a tenant at will be deter- 
mined either by his death or the act of his landlord, he in the one 
caſe and his executors or adminiſtrators in the other ſhall reap 
what he has ſown; and that the tenant at will or his repre- 
ſentatives ſhall have free liberty of ingreſs egreſs and regreſs to 
come upon the land and to cut and carry away the corn. 
Theſe are the expreſs words of Lit. ſect. 68.; and it has been 
undoubted law ever fince. And yet there will be an end of 
this law if the preſent diſtreſs can be maintained. For a land- 
lord will have nothing to do but to determine the eftate of his 
tenant at will as ſoon as he has ſown all his corn, and then to 
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(a) Wallis adminiſtrator u. Huctt, Ki. | (b) Vid. Park. Rep. 120. et ſeq. 
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That the corn was not privileged from 
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let his land te another reſerving rent upon a day before harveſt; 
and then, as in the preſent caſe, he may diſtrain the corn as ſoon 
as it is out; fince by the tat. 2 W. & M. c. 5. he may now 


diſtrain corn looſe or in ſheaves: 


trary to common ſenſe that but 


but this is ſo abſurd and con- 
ſtating the caſe 1s ſufficient to 


anſwer it, And it was rightly obſerved by the counſel for the 
plaintiff that a landlord in this cafe has no power to let the land 
but ſubject to the ſame condition as he himſelf held it. And 


caſe. 


yet this, when it is conſidered, is the whole of the preſent 


We are therefore all ag of opinion that judgment muſt 


de en for the plaintiff (a).“ 


(a) A writ. of error was afterwards 
brought in B. R. to reverſe this judgment, 
and in Mich. 14 Geo. 2. two objections 
were taken by the-counſel for the plaintiff 
in error; 1ſt, that though an eſtate in fee 
may be pleaded generally, yet that the 
commencement of all particular eſtates / 
ought to be ſhewn in pleading, becauſe it 
is traverſable z 1 IAH. 303. b.; and that 
therefore as the plaintiff below claimed 
title under Sanders, he ſhould have ſhewn 
how Sanders's title commenced. 2dly, 


diſtreſs at the time, becauſe the ſheriff had 
not only ſold the corn but had returned 
the writ, and that the law had had its 
effect. 

To this it was 8 iſt, that 
Sanders's title was "PORT for that 
the plaintiff below did not * title un- 
der Sanders, but merely ſhewed that San- 
ders had ſuch a poſſeſſion in the premiſes |. 
both at the time of ſowing the corn and at | 
the time of his death as made the corn 
liable to the execution; and that the ö 
plaintiff was a ſtranger to this eſtate, and 
therefore could not ſet it out in pleading. 


N 


- 


Tucker v. Hodges, Garth. 209 ;—and 2dly, 
that the corn was not diſtrainable, becauſe 
when the continuance of an eſtate is un- 
certain and determined by the act of God 
the leſſee or his repreſentatives are entitled 
to the emblements, for which purpoſe the 
law gave them ingreſs egreſs and regreſs; 


that the vendee of the leflee muſt have the 


ſame privilege; but that this privilege 
would be deſtroyed if as ſoon as the corn 
is cut and before it is ready to be carried 
away it were liable to 2 diſtreſs for rent 


due from a ſtranger ; and that therefore 


the law gave the party a reaſonable time 
to take away the corn. 


Lee Chief Juſtice thought there was no 
foundation for the firſt objection: but 
doubting on the ſecond, a further argu- 
ment was awarded. MS. Coll. Hille: 
Chief Juſtice. 


— The plaintiff in errordied before 


any judgment was given in B. R.; and 
it ſeems probable from a note in Barnes 
206. that the plaintiff below had the 
fruits of the judgment given in his favor 
in B. C. | 
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Monday, 

| Feb. 12th, 


Deviſe of a 
farm called 
&c to A. for 
life, remain- 
der to her 
daughter B. 
ſhe paying to 
each of her 
two lifters C. 
and D.gool.; 
if either of 
them die, the 
ſorrivor to 
have the le- 
gacy; if B. 
die the farm 
to be divided 
between the 
ſurvivors; 
and in caſe 
all three die 
before A. 
then to the 
heirs of A. 
for ever ;— 
held that C. 
and D. were 
each entitled 
to a moiety 
of the farm 
in fee on the 
contingen- 
cies of their 
ſurviviog 
their mother 
(A.), and of 
their ſiſter 
(B.) dyin 
(3) 9908 
paid their le- 
gacies. 

— So, if the 
latter part of 
the deviſe 
jn caſe all 
three die be- 
fore A. then 
to A.“s heirs 
&c*? had not 
been added, i 
— A deviſe 
to A.,he pay- 
ing debts or 
a legacy, will 
carry the fee, 
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RokkRT Moons on the Demiſe of Joszen Facct 
againſt CuxisTIANA HEASEMAN. 


I following opinion of the Court was delivered by 


Wi 2 Lord Chief Juſtice. 
and Shermonbury in Suſſex ; not guilty Pleaved ; 
verdi& found, on which it now comes on. 


« Fjettment of lands, in Cowfold 
and a ſpecial 


It was found that the whole farm, of which the leſſor of the 
plaintiff only claims a moiety, is 110. a-year; and that one 
Suſannah Morley being ſeiſed of the whole in fee made her will 
3d March 1676, and thereby deviſed the ſame in theſe words ; 
* As for my lands in Cowwfold called Gratwick and London or 
by whatſoever name or names that farm is called or known, I 
give to my ſiſter Dame Mary Fagge during her natural life, and 
after her deceaſe 'to her daughter Suſannah Fagge, paying to 
each of her ſiſters Elizabeth and Mary Fagge 5001. a-piece of 
good and lawful money of England; and if either of them 
die, the ſurvivor of them to have the legacy ; and if the ſaid 
Suſannah Fagge die, I will that the farm be divided between 
the ſurvivors, and in caſe all three daughters die before their 
mother, I will it RON to the right heirs of Dame Mary Fagge 
my ſiſter for ever.” 

That Suſannah Morley died without iſſue 11th March 1670; 
and that Dame Mary Fagge, then wife of Sir John Fagge, was 
her only ſiſter and heir, who had three daughters, Elizabeth, 
Mary, and Suſannah, and ſeven ſons, Robert, Titus, James, 
George, Charles, 7. homas, and Foſebh. That after the death of 
Suſaniiab Morley, Sir Jobn Fagge in the right of his wife en- 
tered and was ſeiſed in the right of his wife for and during her 
natural life. That Sgſannab Fagge died in the lifetime of her 
mother without iſſue, vis. on the 7th of Auguſt 1678. That 
Mary married one John Spence and had iſſue John, and died in 
the lifetime of her mother, viz. on the 8th of OXober 1683. That 
Dame Mary Fagge the mother died on the 22d of November 1687. 
That after her death John Spence ſon and heir of Mary Spence 
entered into a moiety of the premiſes; and Elizabeth ' Fagge en- 


3 tered 
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tered upon the other moiety, and was ſeiſed thereof, and being 
ſo ſeiſed afterwards married one Philip Gell, who afterwards en- 
tered and was ſeiſed thereof in the right of his wife Z/izabeth ; 
and being ſo ſeiſed he and his wife by indenture itſt September 
1713 covenanted with Fohn Curſon and William Fitzherbert to 
levy a fine of their moltety the next Michaelmas term to the uſe 
of them and the ſurvivor of them for their lives and the life of 
the ſurvivor, and after their deceaſes to the uſe of Charles Fagge, 
the fifth ſon of Dame' Mary Fagge, for his life ; then to truſtees 
to preſerve contingent remainders; then to the uſe of James 
Fagge eldeſt ſon of the ſaid Charles and the heirs male of his 
body, and for default of ſuch iſſue to the uſe of the ſecond ſon 
of the ſaid Charles and the heirs male of his body, and for de- 
fault of ſuch iſſue to other uſes mentioned in the ſaid indenture. 
That a fine was levied accordingly in the Michae/mas term fol- 


/ 


lowing. 1 5 

That after the levying of the ſaid fine Charles Fagge had a 
ſecond ſon born, by name Jo/eph. That Charles Fagge died 
12th of March 1714. That Elizabeth Gell died without iflue 11th 
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againſt 
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of June 1710; and Philip Gell 19th of June 1719; after whoſe | 


death Robert Fagge, eldeſt ſon of Dame Mary, entered into the 
premiſes in queſtion and was ſeiſed; and being fo ſeiſed 29th 
of September 1719 he made a leaſe to Chriſtiana Heaſeman for 
twenty-one (a) years, by virtue of which ſhe entered and was 
poſſeſſed. That James Fagge, the eldeſt ſon of Charles, - after- 
wards viz. 15th of October 1730 died without iſſue; after whoſe 
death and before the time when &  Fo/eph his next brother 
entered upon the ſaid Chriſtiana Heaſeman before her term was 
expired; and on the 2d of October 5 Geo. 2. demiſed to the 
plaintiff to hold for five years from the 1ſt of October before; 
by virtue of which demiſe he entered and was poſſeſſed until 
the defendant Chriſtiana entered upon him and ejected him. 


And the queſtion (5) upon this ſpecial verdict depends wholly 
upon this, whether Zlizabeth Fagge (afterwards Gell) took a 


fee-ſimple in a moiety by the deviſe of Sſannab Morley, or 


only an eſtate for life ? 


p (a) By conſent the term was enlarged - Parker King's Serjt. and Draper Serjt. 
for five years by rule of court. ] bor the plaintiff, and by Beſfeldand Mynne 
(% This caſe was twice argued, by | Serjeants for the defendant. 1e 
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If ſhe took a fee - ſimple, judgment ought to be for the plain- 
tiff; | IE: AT. 1 
If only an eſtate for life, for the defendant; for then upon 

her death the eftate deſcended to her eldeſt brother Robert 

| (under whom the defendant claims) as heir to Dame Mary | 
Fagge. And we are all of opinion that Elizabeth took an eſtate 
in fee. | | 


The firſt queſtion that was made (and to be ſure a very ma- 
terial one) was what eſtate Suſannah Fagge took by the deviſe 
to her; becauſe it would be hard to maintain that her two 


. tiſters could have Rte eſtates than ſhe took. 


It was agreed that many words would paſs a fee-ſimple in a 
will which would not do ſo in deeds, if the intent of the teſtator 
plainly appears. But it was inſiſted that the words made uſe 
of here were not ſufficient for that purpoſe ; for it was ſaid that 
it is here found that Dame Mary Fagge was heir to the teſtator, 
and conſequently her eldeſt ſon Robert, under whom the defend- 
ant claims, was heir after the death of his mother ; and the rule 
is, as it is expreſsly laid down in the caſe of Gardner v. Sheldon, 
Vaugh. 262, 3. that an heir ſhall never be diſinherited except by 
expreſs words or ſuch as have a neceſſary implication. But, if 
this rule were to be taken ſtrictly, it would overturn a great 
many reſolutions. 1 might mention a multitude of caſes to this 
purpoſe: but I chooſe rather to confine myſelf to thoſe which 


are exactly parallel to the preſent. If a man deviſe an eſtate to 


another paying his debts or paying a certain ſum in groſs, the de- 
viſee takes a fee-ſimple. It was indeed formerly a doubt whe- 
ther or no he took a fee-fimple unleſs the ſum deviſed exceeded 
the annual value of the eſtate. But it has been long ſettled 
that ſuch deviſe gives a man a fee- ſimple without any regard to 


the quantum of the debts or of the fum deviſed to be paid and 


the value of the lands. 


And ſo it is expreſsly held in Co. Lit. g. 5; 3 Go. 21. a; 
Boraſton's caſe; 6 Co. 16. 4; Colliers eaſe; Cro. Elia. 378. S. C. 
Bendlow 37; Cro. Eliza. 205; Wellock and Hamond; 1 Rol. 
Abr. 834. Pl. 5; Cro. Fac. 527 ; the caſe of Spicer v. Spicer ; Cro. 
Fac. 599; Greeve v. Dewell; 2 Mod. 25, Reed v. Hatton ; and 


in 


Fg 
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int many other caſes (a). And the reaſon which is given for 
it in 6 Co. and in ſeveral other books is that every deviſe muſt 
be taken to be intended by the deviſor to be for the benefit of 
the deviſee ; whereas-if he (5) be obliged to pay the debts of 
the deviſor or a certain ſum in groſs, if the devifee ſhould 
happen to die before he can raiſe the money out of the profits 
of the eſtate, if he were only to take an eſtate for life he would 
be damnified-and not benefited by this deviſe. But if Vaughan's 
rule were to hold, there would be an end of this way of rea- 
ſoning, and all thoſe cafes muſt be overturned. For though 
this expreſſion of paying the debts & makes it highly pro- 
bable (e) that it was the deviſor's intention that the deviſee 
ſhould have an eſtate in fee, yet it is very far from being a ne- 
ceſſary (d) implication. For in many of the caſes the money de- 
viſed to be paid was not near the value of an eſtate for life in 
the premiſes, and therefore it was poſſible that the teſtator might 
intend that he ſhould only have an eſtate for life, becauſe he 
might ſell that eſtate immediately, and then he would be ſure 
to be a gainer by the bargain. But as this is a foreign and not 
a natural conſtruction, it has been always rejected. However 
theſe caſes ſhew that my Lord Vaugban's rule is not right. 


But the rule is that the intent of the teſtator ought to appear 
plainly in the will itſelf, otherwiſe the heir ſhall not be diſ- 


(a) See the caſes collected in 8 Vin. 


Abr. 222. Kc. Deviſe” S. a.—See allo | neral expences.” Denn d. Moor v. Mellor 


Baddeley v. Leppingwell, 3 Barr. 15333 
Frogmorton v. Holyday, 1 Bl. Rep. 537, 
and 3 Burr. 1618; Goodright v. Alin, 
2 Bl. Rep. 1041; Loveacres v. Bligbt, 
Cowp. 352; Doe d. Palmer v. Richards, 
3 Darnf. & E. 356; Doe d. Beezley v. 
Meodhouſe, 4 D. & E. 89; Goodright d. 
Baker v. Stocker, 5 D. & E. 13; Andrew 
v. Southguſe, ib. 292; Doe d. Willey v. 
Holmes, 8 D. & E. i; and Fenhkins v. | 
Jenkins, Mich. 26 Geo. 2. C. B. H. 
But this rule does not apply to caſes where 
an eſtate-tail is given to the deviſee ; Doe 
d. Hanſon v. Hades, Cotop. 833; and 
Denn d. Slater v. Slater, 5 D. & E. 335. 
(b) But the deviſee does not take a fee 
where the charge is not on the eſtate in his 


bands; as where the deviſe was to A. 


Oo 


5 D. & E. 558; and 6 D. & E. 175. 
(c) In Reed v. Hatton, 2 Mod. 26. 
the Court ſaid If there be a deviſe to 


one upon condition to pay a ſum of 
money, if there be a poſſibility of a loſs, 


though not very probable that the deviſee 
may be damnified, it ſhall be conſtrued a 
fee; and ſuch conſtruction hath been ale 
ways allowed in wills.“ 
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| * after payment of my juſt debts and fu- 


(d) See alſo Goodright v. Allin, 2 Bl, 


Rep. 1042. where De Grey Chief Juſtice 


ſaid the defendant mult take a fee by 
implication, not indeed a neceſſary impli- 
cation, ſtrictly and mathematically ſpeak- 
ing, but ſo far neceſſary, as it clearly 
ariſes from the reaſonable conſtruction of 
the will.“ 


inherited. 
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1738, 9. inherited. Upon the ſtrength of theſe caſes it is plain that 
Sy/annab, if ſhe bad outlived her mother, would have taken a 


Mooxs 


dem A * fee-fimple. by this deviſe; the money which ſhe is directed 
Han. to pay being (as it is found by the ſpecial verdict) near ten times 


the annual value of the eſtate. 


As to the objection drawn from the ſubſequent words © , /be 
die the farm to go to her ſiſters,” we think it is of no weight; 
for theſe words muſt be intended to mean “if ſhe die before 
ſhe has paid the legacies.” Theſe words are twice made uſe of 
in this clauſe; and in the firſt part of it they will not bear any 
other conſtruction, where it is ſaid F either of them die the 
ſurvivor of them to have the legacy; for it could never be in- 

. tended that after the legacy paid neither of them ſhould make 
uſe of the money until it was ſeen which of them was entitled 
to it by ſurvivorſhip. And in this place it would be abſurd 
to ſay that if ſhe lived to pay her ſiſters their legacies and 
thereby became a purchaſer of the eſtate, yet that ſhe ſhould. 

| have it only for life. We think therefore that theſe words 
= afford no reaſonable objection. | | 


Taking it therefore for granted that Suſannah took an eſtate 
in fee, the next queſtion is what eſtate her ſiſters El:zzabeth 
| and Mary took on her dying before the payment of their lega- 
1 cies. And if the words of the will had gone no farther than 

ET that in that caſe the farm ſhould be divided between them, yet 

we ſhould have thought that they would have taken a fee. For 

it is plain that the teſtatrix intended that they ſhould have the 

ſame intereſt in it as Su/annah ; and it is given to them in lieu 

of their legacies which they might have diſpoſed of as they 

pleaſed; and therefore it is highly reaſonable that Wr. mould 
have the ſame power over the eſtate. 


But if there were any doubt on theſe words, we think that 
the ſubſequent words © in caſe all three daughters die before 
their mother that it ſhall deſcend to the heirs of the mother” 
have put it beyond all diſpute, and plainly ſhew the intent of the 

 teſtatrix. For if ſhe intended that the daughters ſhould be only 
tenants for life, and conſequently that it ſhould go to the heirs 
of the mother whether the daughters died before their mother 
or not, it would have been moſt abſurd i in ber to ſay that it 

ä ſhould 
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ſhould go to the heirs of the mother in caſe the daughters die 1738, „9. 
before ber. Unleſs therefore theſe words are rejected (vrhich to 1 2 mag 


be ſure they cannot) they plainly exclude any ſuch conſtruction dem. Facer 
that the teſtatrix intended them only an eſtate for life, even Hraseman. 


though they outlived their mother. 


And this is exactly agreeable to what is ſaid by Saunders at 


the end of the caſe of Puręfoy v. Rogers, 2 Saund. 388. It is 
not indeed the point as adjudged there: but Saunders was a very 
great man, and his reaſoning in that caſe is I think unanſwer- 
able. The words there were, a man gives the inheritances of 
his lands to bis wife for life and then to her ſon after his mo- 
ther's life, and if he die before he comes to the age of twenty- 
one years, then he gave the inheritances of his lands after his 
wife's life to his own heirs for ever. The words are exactly 
parallel to the preſent; and Saunders argued that by the words 
«.if he die before twenty-one, then the eſtate ſhould. go to his 
own heirs,” he muſt mean that © if he lived to be twenty-one, 
it ſhould not go to his own heirs,” but that the ſon ſhould have 
an eſtate in fee. It was ſaid indeed in the preſent caſe that the 
word © inheritance” was in that deviſe, which vi termini carries 
a fee: but Saunders did not take notice of this; and it is plain 
no argument could be drawn from it, becauſe the teſtator uſed 
the very ſame word when he gave the eſtate to his wife only 
for her life. 


The ſtrongeſt authority that was cited againſt this conſtruc- 
tion in the argument of the preſent caſe was the caſe of Petty- 
200 v. Cooke, Cro. Eliz. 52 (a), where a man gave three meſ- 
ſuages to his wife for life, and then the remainder of one of 
them to his ſon and his heirs, of another to her daughter and her 
heirs, and of the third to another daughter and her heirs, and 
if any of them died without iſſue, then the ſurvivors ſhould 
enjoy totam illam partem equally to be divided between them; 
where it was held that theſe words gave only an eſtate for life 
to the ſurvivors. If I had been to give my opinion on that 
caſe, I own, (as I am at preſent adviſed) I ſhould have thought 
otherwiſe. But taking it to be law, there are no ſuch words 
there as are in the preſent caſe © if all three die before ſuch a 


(a) 4 Leon 180. by the name of Putnam and Coof's. caſe. 
Oo 2 . time,” 
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1738, 9. time,” that then it ſhould-deſcend to the right heirs of the de- 


Moons Viſor, which are the words on which we principally rely in the 


Wn | te preſent caſe. There was an argument made uſe of on both ſides 
Hates. from the penning of this clauſe in the will: on the one ſide it 


was ſaid that when the teſtatrix intended to give only an eſtate 
for life ſhe has given it by expreſs words, for ſhe deviſes the 
eſtate expreſsly to Dame Mary Fagge for her life; and on the 
other ſide ' it was ſaid that when ſhe intended a fee-ſimple ſhe 
has done it by proper words; for ſhe has given it expreſsly to 
the right heirs of Dame Mary Fagge. But as this argument 
is equally ſtrong both ways, it proves nothing at all. 


But for the other reaſons which I have already given we are 
all of opinion that Elizabeth and Mary took eſtates in fee upon 
'the contingencies of their ſurviving their mother and of their 
ſiſter's dying before ſhe paid their legacies, both which contin- 

- -gencies happened; and therefore we are of opinion that judg- 
ment muſt be given for the plaintiff (a).“ 


(a) The following private note was | in B. R. by the plaintiſ in error, that the 
added in Lord Chief Juſtice Milles's book: judgment was erroneous becauſe it was a 
It is ſaid in Cro. Car, 369. and | judgment for a divided moiety, whereas 
agreed by the whole Court in the caſe of |. the two ſiſters Elixabeth and Mary were 
Spirit v. Bance that the words in a will | tenants in common, and therefore the 
which diſinherit an heir ought to have an judgment ought to have been for an un- 
- apparent intent and not to be ambiguous | divided moiety. 
and doubtful, and that the intent ought But the Court anſwered this by ſaying 
to be collected out of the words of the | that it did not appear that they were te- 
will, and not from any foreign intendment | nants in common at the time of bringing 
or averment. And there is the fame de- the ejectment, but that on the contrary it 
claration by the Court in the caſe of Nil- | appeared that the heir of Mary entered 
kinſon v. Merryland, Cro. Car. 450; which | into pne moiety, and the leſſor of the 
is exactly agreeable to the rule which I | plaintiff into the other ſor which the eject- 
have laid down in this caſe, and ſhews ment was brought. But even admitting 
that the rule laid down by Yaughan in the | that the leſſor of the plaintiff was a tenant 
caſe of Gardner v. Sheldon is a new no- | in common, they ſaid there was no weight 
tion of his, and not the right rule.” in the objection, for that one tenant in 
The judgment (above given) | common could not create a ſeverance by 
was affirmed in error, MH. 15 Geo. 2. B. R. action, and that a judgment to hold in 
after three arguments at the bar. In ad- ſeveralty would make no diviſion.—MS. 
dition to the points diſcuſſed in the Com- Coll. ills Chief Juſtice.— And vid. 
mon Pleas, another objection was taken | 7 Mod, 433. oct. ed. 
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THOMAS Corntsn again Walter BoLITRO. 


ASE. The firſt count is on a promiſory note for 

71. 10s. dated the 12th of July 1736, ſigned by the de- 
fendant, payable te the plaintiff or order on demand, for value 
received. The ſecond count is the ſame ; but it goes on and 
ſays that before the ſigning of the note laſt- mentioned it was 
then and there agreed by and between the plaintiff and-the de- 
fendant that in caſe the ſaid Walter (the defendant) ſhould buy 
the malt expended in his dwelling- houſe for the three years next 
enſuing of the plaintiff, then the note laſt- mentioned was to be 
void; and the ſaid plaintiff was to ſerve the defendant in the 
ſame manner as the reſt of the cuſtomers of the plaintiff; and 
the plaintiff avers that ſince the making of the ſaid note the de- 
fendant hath expended great quantities to wit 100 quarters of 
malt in his dwelling-houſe, and that the ſaid defendant did not 
buy the {aid malt ſo expended or any part thereof of the ſaid 


plaintiff, but neglected ſo to do. 


There were likewiſe two other counts, which were not ma- 


terial to the point in queſtion. 


The defendant to the firft third and fourth counts pleaded 
the general iſſue that he made no ſuch promiſe, and ifſue 
is joined thereupon ; and demurs to the ſecond, and affigns for 
cauſe of demurrer that the plaintiff hath not ſhewn in his de- 
claration that he from the time of making the ſaid agreement 
did uſe and exerciſe the trade and buſineſs of a maltſter, and was 


ready and willing to ſell and deliver to the ſaid Walter ſuch 
malt as he the ſaid Walter expended in his dwelling-houſe from 
the time of making the ſaid agreement until the day of obtain- 


ing the original writ, 


The plaiatiff joins in demurrer. 


Huſſey Serjt. for the defendant A that in the cafe of mutual 
promiſes there is no occaſion for an averment of mutual per- 
formances, as is held in 1 Saund. 320; 1 Lev. 374; and the caſe 


EH 


of | 
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Tueſday. 
May 22d. 


The plaintiff 
declared on 
a promiſory 
note given 
to him by 
the defend- 
ant, and al- 
leged that 
before the 
note was 


given it was 


agreed be- 
tween then 
that if the 
defendant . 
of he gh 
of the n= 
tiff all the 
malt expend- 
ed in his 
dwelling- 
houſe for 
three years 
the note 
ſhould be 
void; aver- 
ring that the 
ndant 
had expend- 
ed a certain 
quantity of 
malt &c but 
had not 
bought it 
of the plaia- 
tiff: 
— Held good 


on demurrer; 


beca aſe the 


note formed 
no part of 
the agree- 
ment, or at 
the moſt that 
the agree- 
ment muſt 
be conſidered 
only as a de- 
feazance, and 
then if the 
defendant 
would take 
advantage of 
it he ſhould 


ſhew the per- 


formance on, 
his part. 


—_— — « 2 
— — 4 — —— 
r 


1 
- a k "0 — » K 6 5 
< : A y : n 3X <7 5 
+: = ws Fg - — < 2 u 
1 22 * 3 2 * * ans 
A L "EY —— — 21 3 i 


4 = 4 * * EY. - pr | * — — 
F Fa 4 Sg 4 2 Ow > ” 
8 4 0 y wat 2 
hs - © * * ** _ - 
. e 4 \ as 4 4 0 w = 7 4 | "FT — d - a 
p ws Lf * J n S = As. 8 Por d gy hn = : 
ia SER <7 rt EH Soi Re eg i Ro 


bs "+ * 


146  BEASTER TERM, 12 O20, N. P. c. 


373% of Blackwell v. Naſb (a), M. g Geo. 1. B. R., but he inſiſted that 
Coen this was part of the agreement and the only conſideration that 
4 — —- appeared for the note; and that therefore the plaintiff ought to 
have averred that he was ready and willing to have performed 

ſo much of the agreement as was neceſſary to be done on his 

patt, and that 'the defendant refuſed to perform his part of the 
agreement; and for this purpoſe he cited Lamb's caſe, '5 Co. 
23, l.; 4 Lev. 319, Keeth v. Knight; and 1 Latw. 490. He 
likewiſe infiſted that the ' plaintiff ought to have averred that 
it was the ſame dwelling-houſe that the defendant lived in at 
the time of the agreement; and for this he cited Cro. Fac. 235. 


Draper Serjt. contra admitted all the caſes, but faid that they 
were all diſtinguiſhable from this for that here the agreement is 
no part of the note, and the action is founded merely on the 
note; the reſt therefore ought to be rejected as ſurpluſage, or at 
moſt the agreement can be conſidered only as a defeazance, | 
and cherefore if the defendant will take any advantage of it he 

muſt ſhew the performance on his part; and 


Of this opinion were The whole Court; and to the other 
objection, to which no anſwer was given by Draper, I anſwered 
that the averment is as certain as the agreement, for it does not 
mention any particular dwelling-houſe, 


Bo judgment was given for the plaiatiff,” 


(a) Vid. 8 Mod. 106; * I Str. 5 535+ 


A 213. UHvon MuckLEsTONE ale CaTryerINE THoMAs 
Executrix of Joun Trowas. 


The lefſee «a CYOVENANT. The plaintiff ſets forth an indenture 


covenanted 


| on > boſs - dated iſt of February 1720 between the plaintiff and John 
fore the it Thomas, whereby the plaintiff let unto ohn Thomas his execu- 


a4 770 dates tors adminiſtrators and aſſigns a meſſuage or dwelling-houſe 


being found | 
allowed and delivered by the leflor towards the tink and afterwards to keep i it in repair during the 


term. 
The leſſor afligned a breach for not keeping in repair after the uſt of June: eat0 
chat the leſſor — E after making the leaſe — nt and delivered the 2 manns, 


0 ſituate 
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1 8 and being in Ofweltry, together with all outhouſes 
buildiogs &c thereto belonging from the firſt of May then next 
for twenty-one. years under the yearly rent of 9 /. payable 
 half-yearly, the firſt payment to begin at Michacimas then next. 
And the ſaid John Thomas covenanted for himſelf his heirs 
_ executors and adminiſtrators with the plaintiff his heirs executors 
adminiſtrators and aſſigns that he the ſaid John Thomas his execu- 
tors and adminiſtrators and every of them ſhould on or before 
the firſt day of June next enſuing the date of the ſaid indenture, 
or ſooner if poſſible, at his and their own proper cofts and 
charges repair amend and put the ſaid meſſuage or dwelling- 
Houſe and all other the buildings thereby granted in fufficient 
tenantable repair, 3000 /ates being found allowed and delivered 
on the ſaid premiſes by the ſaid Hugh Muckleſtone his heirs and 
2ffiens for and towards the repairing thereof; and all and ſingular 
the ſaid: premiſes being ſo well and ſafficiently repaired and 
amended- ſhould and would from time to time and at all times 


ſuſtain and keep at his and their like coſts and charges, and at 
the end of the ſaid term or ſooner expiration thereof fhould ſo 
leaye and yield up the ſame to the ſaid Hugh Mucllſtone his 
heirs, and aſſigns {fire excepted), That the ſaid Jh Thomas 


and afterwards to wit on the 7th of April 173.4 died poſſeſſed 


him entered into the ſaid meſſuage &c and was and ſtill is poſ- 
ſeſſed thereof, the plaintiff being ſeiſed of the reverſion. And 
he the plaintiff avers that no part of the premiſes was or is con- 
ſumed or impaired by fire; and though the plaintiff hath well 
and ſufficiently performed &c all the covenants and agreements 


being poſſeſſed of the premiſes as aforeſaid after the death 
of John Thomas, to wit, on the firſt of May 1737 and from 
thence until the ſuing out of the original writ ſuffered the ſaid 
meſſuage &c to be very ruinous and not in ſufficient tenantable 
repair for want of neceſſary amendments and repairs ; againſt the 
form of the indenture &c; and that therefore the defendant hath 
not performed the covenant &c, but hath broken the fame. 
Datnage roo! by 


The 


during the continuance of the ſaid indenture of demiſe maintain 


on the ſaid firſt of May entered by virtue of the ſaid demiſe and 
was poſſeſſed until his death; and on the firſt of April 1734 made 
his will in writing and appointed the defendant ſole executrix ; 


in the ſaid indenture, the plaintiff in fact ſays that the defendant 
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of the ſaid meſſuage &c; and the defendant as executrix to 
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1739. The defendant pleads that the plaintiff hath not at any Hime 


MIT. Vince the making of the ſaid indenture hitherto found allowed and 


* Robe delivered on the ſaid demiſed premiſes or any part thereof 
Tos. Sooo {lates for and n the anne thereafs * 3 he 


is ready to verify &c. 
The plaintiff demurs generally; 140 the defendant j joins in 


demurrer. 


Draper Serjt. for the plaintiff Bootle Serjt. for FU de- 
Fendant. | | 


It was faid for the plaintiff that the word © being” implied 
that the plaintiff had provided at the time of the indenture 5009 
Nates, otherwiſe the expreſſion would have been © being to be 
found”. That if the words would not admit of this conſtruc- 
tion, yet that finding the ſlates. could not be conſidered as a 
condition precedent, but as a mutual covenant; and if ſo, the 
nonperformance of that would not excuſe a nonperformance on 
the part of the defendant. That there is no difference between 
ſaying © the landlord finding” and “ being found by the land- 
lord”; and the former will certainly amount to a covenant in 
the ſame manner as“ yielding and paying“. That beſides the 
action is not brought againſt the perſon himſelf for nonperform- 
ance. of that part of the covenant, but againſt the aſſignee not 
on a breach by her teſtator but upon a breach by herſelf of 
another part of the covenant, to which this has no relation; 
and the defendant has only pleaded that he (the plaintiff 


did not deliver any ſlates after the making of the in- 
denture. 


If was ſaid for the defendant that this muſt be conſidered as a 
condition precedent, or at leaſt as a reſtriction or qualification 
of the. covenant on the part of John Thomas ; that it was the 
ſame as if he had ſaid “ provided”; and that the plaintiff 
ought to have averred that he had provided and delivered theſe 
5000 lates, otherwiſe he could not maintain this action. 


For the plaintiff were cited 1 Lev. 1 553 Clapham v. Moyle; 
1 Rol. Abr. 416. Pl. 15. Godbolt 70; Barker v. Fletwell.— 
For the defendant 1 Rol. Abr. 518, C. pl. 2 & 3; 1 Lutw. 394- 


Brown 
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Brown and Walker, Hob. 42; and Cro, Jac. 645, Slater v. 
Stone. 


We were all of opinion that the word * being” did not neceſ- 
ſarily imply that the plaintiff had provided the ſlates: if he had, 
the words © having been” would have been more proper. But 


that “ being” is a middle word, which might admit of both 
ſignifications. | 


We were of opinion that this ought rather to be conſidered 
as a covenant than a condition precedent (a). But that how- 


ever in this caſe the pom. of the defendant was not good for 


ſeveral reaſons ; 


1ſt, Becauſe it only ſaid that the plaintiff had not found and 
delivered any ſlates after the making of the indenture, whereas 
he might have found and delivered them before. 


adly, Becauſe this is an action againſt the defendant as - 


aſſignee on another part of the covenant for not keeping the 
premiſes in repair, and not on a breach by the teſtator in his 
liferime, (who, as appears by the pleadings lived until long 
after the 1ſt of June 1721,) for not putting the premiſes in 
repair before that time, to which only this finding of ſlates 


relates. For ſuppoſing the teſtator put the premiſes in repair 


before the 1ſt of June without requiring the ſlates, (and we 
ought rather to preſume that he did at this diſtance of time,) his 
executrix was certainly obliged to keep them in repair; and if 
that were not the caſe, the defendant ought to have pleaded 
ſpecially that her teſtator did not put them in repair by reaſon 
that the plaintiff did not find the ſlates, and. that therefore 
ſhe was not obliged to keep them in repair. As to the 
objection to the declaration, we were of opinion that if an. 
averment were neceſſary, which we doubted, yet that this being 


an affirmative covenant on the part of the plaintiff, a general 


averment of the performance of all covenants was ſufficient. | 


So, per Curiam, Judgment for the plaintiff (3) A 


(a) Vid. Acherley v. Vernon, Md ond | 


the caſes there referred to in the notes. 18 Geo. 2. 


Qq 


(8) Thomas v,  Cadwallade, 75%, Mich. 
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E. 12 G. 2. 
Saturday, 
May 28th. 


Covenant to 
levy a ſine of 
certain lands 
in the town- 
ſhip of A. 1n 
the pariſh of 
B. on the 
requelt and 
at the coſts 
of the gran- 
tee: breach 
aſſigned that 
the grantor 
refuſed to 
acknowlege 
a fine (ten- 
dered to bim) 
of lands in 
. pariſh 1 


Plea that he 
note of the 
fine tendered 
compriſed 
other lands 
in B. than 
thoſe con- 
tained in the 
covenant, of 
which the 
rantor was 
eiled; and 
held a good 
plea. 
7 Mod. 292. 


* 
Wo * 


EASTER TERM 12 Go. H. C. . 


A. Danszy Aſſignee of Mazxy Dawson, Deviſee 
of MaTTazw Davon, againſt Cunts ron 
GN (a.) 


598 12 GEo. 2. Rol. 1844, 6.1. 


*(OVENANT. The plaintiff ſets forth an indenture dated 

gth of March 1705 between the defendant and Margaret 
his wife and Matthezs Dawſon; whereby the defendant in con- 
fideration of 155 . in hand paid enfeoffed Matthew of the 
tenements by the name of ſeveral cloſes, (deſcribing them,) all 
which ſaid cloles lands grounds and premiſes were ſituate lying 
and being within the townſhip fields and territories of or in 
the county of York, to hold the ſame to Matthew Dawſon his 
heirs and aſſigns for ever, to the uſe of him his heirs and aſſigns 
for ever. And Chriſtopher Gregg covenants for himſelf his 
heirs executors and adminiſtrators with Matthew Dawſon his 
heirs and aſſigns that he the ſaid Chr: Mop ber Gregg and Mar- 
garet his wife, their heirs and aſſigns, and every other perſon 
&c, ſhould at any time after that time upon reaſonable requeſt 
and at the charge in the law of the ſaid Matthew Dawſon his 
heirs or aſſigns make ſuffer and execute or cauſe to be made 
ſuffered and executed all and every ſych further and lawful act 
and aſſurance i in the law for the further aſſuring of the premiſes 
and every part thereof, be it by matter of fact or record or 


| otherwiſe, as by the ſaid Matthew Dawſon, his heirs or aſſigns 


or their counſel learned in the law ſhall be required, ſo as ſuch 
perſons to make ſuch further aſſurance ſhall not be obliged to 
travel farther than the Caſtle of York for the doing thereof; 

which fine or fines &c ſhould be and enure to the uſes of the faid 


(a) This. caſe is Appen in 5 Vin. 
Abr. 140. pl. 55-: but there are two miſ- 


takes in the facts in that report; 1ſt, That 
the queſtion aroſe on a, covenant of the, 


wife before m marriage; and 2dly, That the 
defendant was ſeiſed of other lands in 


Maſbam in right of his wife: according 
to the Paper Book it appears that the caſe 


aroſe on the covenant wad by the huſ- 
band that the huſband and wife would 
| make any further aſſurance c, and that 


| the huſband was ſeiſed of the lands, com- 


priſed in the covenant as well as choſe 
mentioned in the plea in his demeſne as 


of fee, not in Er 


indenture. 
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indenture. That Matthew Dawſon entered by virtue of the 
ſaid feoffment and was ſeized; and on the 12th of November 
1717 made his will, and deviſed the premiſes to Mary Dawyon 
and her heirs, and died ſeized the ſame day; by virtue of which 
deviſe the ſaid Mary entered into the premiſes and was ſeiſed; 

and being ſo ſeiſed by indentures of leaſe and releaſe bearing 
date the 24th of March 1737 and 2 5th of March 1738 in con- 
ſideration of 9627. conveyed the premiſes to the plaintiff and 
his heirs, by virtue whereof he was and till is ſeiſed in fee; and 
afterwards after the making of the ſaid indentures of leaſe and 
| releaſe and before the ſuing out of the original writ, vis. on the 
26th of April 1738, for the further aſſuring of the premiſes to 
the plaintiff and his heirs according to the {aid covenant he at 


his own charges did cauſe to be written and engroſſed a note of 


a certain fine to be acknowledged by the ſaid defendant and 
his wife of the premiſes, which note is ſet forth in the declara- 
tion and is of ſeveral parcels of land in the pariſh of Maſham 
in the county of Tori; and that he did then and there cauſe the 


ſame to be ſhewn and tendered to the ſaid defendant and his 


wife before two commiſſioners (naming them) duly and law- 
fully authoriſed to take ſuch acknowledgments &c then and 
there preſent and ready to take the ſame, and in their preſence 
did requeſt the defendant and his wife to acknowledge the 
ſame, ſuch acknowledgment being a reaſonable act for aſſur- 
ing &c. And the plaintiff aſſigns as a breach that the defend- 


ant and his wife did not acknowledge the fame, but refuſed fo to 


do. Damage 400 4. 


The defendant faith that he was always ready and willing to 


make any further and lawful affurance according to his covenant, 
but pleads that at the time of tendering the ſaid note of a fine he 


was and ts ſeiſed in fee of divers other lands &c in the ſaid 


pariſh of Maſbem, - vis. of twenty-five acres of land fifty acres 
of meadow and twenty acres of paſture, no part whereof is con- 
tained in the ſaid indenture of feoffment; and the ſaid note of 
the ſaid fine ſo tendered did contain more lands than are com- 
priſed in the ſaid indenture, viz. nine acres and one rood of land, 

three acres and one rood of. meadow,. and nine acres.and pI 


151 
1739. 
Dau 


again 
. 


rood of paſture, more than are compriſed in the ſaid indenturè; 3 


for which reaſon the defendant and his wife refuſed t to acknow- | 
, ; ledge 


152 EAS TER TERM, 42 C0. H. C. P. 
1739. ledge the ſaid note of the ſaid fine - and this the defendant 18 ready 
DaS BT to verify. 


G The plaintiff demurs generally, a the 8 z. in 
d demurrer. | 


Serjt. Bootle for the plaintiff cited Moor 810; 1 Bulfr. go; 
Cro. Fac. 251 ; Boulney v. Curteys; 7 FJ. 1., where the note of 
the fine tendered was of three meſſuages, and the defendant 
[ | pleaded that two more meſſuages were compriſed than he cove- 
bi nanted to be aſſured, and the plea was overruled by the whole 
Court. I, 


Serjt. Draper for the defendant cited the caſe of Wil/on v. Welſh, 

2 Bulſtr. 317, and 1 Rol. Rep. 103, 117; 12 F. 1.; in which 

he ſaid the contrary was determined, and the caſe in Gro. Fac. 
251, held not to be law. He allo cited Tindall's caſe, Latch 

186, to ſhew that the defendant was not obliged to acknowledge 

a fine before commiſſioners. | 


- 
* 
* 


We were all of ties that the plea was good ; for though 
there are generally more acres of land put in a fine than are in- 
tended to paſs, that the fine may be ſure to comprehend enough, 
and therefore this alone would not be a ſufficient objection, yet 
the plaintiff ought not to have added a new place, ſince there 
could be no neceſſity for that. For the covenant only extends 
to lands in the /own/hip of Ilton, and the fine is of lands in the 
pariſh of Maſbam, in which the defendant expreſsly avers that 
he has other lands: And in the caſe in Cro. Fac. 251, the de- 
fendant did not aver that be was ſeiſed of any other meſſuages. 
Beſides this is ſtronger, being in the caſe of a wife, who may be 
barred of her dower by this means. | 
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As to the objection that they were not obliged to go before 

commiſſioners to acknowlege the fine, we did not rely on that. 

But my Brothers Denton and Forteſcue A. ſeemed to be of that 
opinion: = Land my brother Wm. Forigſcue acorn a . . e | 


= — = — — 


— - n — r 
. ——————— Cid A ode — — 


—— 
— lr— -n;—— 


- Judgmenit for the defendant 40 the laſt day of the term 
Ajouenel until the firft day of Trinity term at the deſire of 
Serjt. Wright, who admitting then chat he had no cauſe to * 
Judgment was made abſolute.” 


3 


— 


—— I — — 


— 
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RookR ACHERLEY. again BOWATER VERNON a). 
I HE opinion of the Gourt was thus delivered by 


Willes Lord Chief Juſtice. Debt. The cauſe was tried be- 
fore Lord Chief Juſtice Eyre in London 24th February, 8 Geo. 2, 
Verdict for the plaintiff for 1900 J. ſubject to the opinion of the 
Court of B. C. on the point of law ariſing on the will and 
codicil of Thomas Vernon Eſq.; and therefore ſo much of the will 
and codicil as related to the point in queſtion was directed to be 
iaſerted in the caſe; 

The action was brought by the plaintiff as adrminifirator of his 
wife Elizabeth Acherley deceaſed, and was founded upon the 
ſtatute 32 Hen. 8. c. 37. entitled an act for recovery of arrear- 
ages of rent by the grantees of tenants in fee-ſimple, which ex- 
' tends to the adminiſtrators of tenants for life of rents, and was 
brought by the plaintiff for the arrears of an annuity of 200. 
due to his ſaid wife, which was deviſed to her by the will and 
codicil of 7. bomas Vernon. 

The caſe ſets forth that the ald Thomas Vernon by his will, 
bearing date the 17th of June 1711, gave unto his ſiſter Elizabeth 
Acherley, then the wife of Roger Acherley, one annuity or rent- 
charge of ac l. a-year to be paid to her half-yearly out of the 
rents and profits of his real eſtate to her own hands for her ſeparate 


uſe, excluſive of her preſent or any after-taken huſband, and in 


cafe ſhe ſhall happen to ſurvive my wife, my will is that the 200 /. 
per annum be from the time of my wife's deceaſe made up the 
ſum of 400 /. per annum during the life of my ſaid ſiſter for her 
ſole and ſeparate uſe. And he by his will gave to his niece 
Letitia Acherley the ſum of 1000 l. at her »ge of 18 or marriage 
which ſhould firſt happen, provided ſhe married with the conſent 
of her father and mother and his widow or of ſuch of them as 
ſhould be then living: but if ſhe married without ſuch conſent, 
he gave her but 1007. and the goo/. was to ceaſe and (all into his 


(a) Com. Rep. $133, . Fort. 188, 212,426; and 3 Bro. Parl. Caf. 107. for 
S. C.—See allo Com. Rep. 381; 1 P. other points in different caſes between the 
Ws, 783; g Med. 68; 10 Mad. 518; 2 lame partics. 

Equ. Cg. Abr. 209 * 23 8: Barnard. 


. Rr perſonal 


E. 12 Geo. 2. 
Monday 
June 4th. 
A. by will 
gave a rent- 
charge to his 
ſiſter, payable 
hatf-yearly, 
and ſaid he 
ave it to her 
in lieu and 
ſatisſaction of 
all claim ſhe 
might have 
on his real or 
perſonal eſ- 
tate and 
condition t 
foe releaſe all 
right and 
claim thereto 
to his execu- 
tors and truſ- 
tees; the ſiſter 
lived ſeveral 
years without 
executingany 
releaſe; held 
that the huſ- 
band of the 
fiſter was not 
entitled to 
the arrears of 
the annuity. 
— The re- 
leaſe was 4 
condition 
precedent: 
but if it were 
only a condi. 
tion ſubſe- 
quent, it 
ought to have 
been perform - 
ed in a rea- 
ſonable time; 
within ſix 
months, or 
at all eveots 
during ber 
life. 


Acuhskter 


ſatisſied, unto his brother Roger Acberley and four other truſtees 
their heirs executors and adminiſtrators upon ſpecial truſt and 
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perſonal eſtate &c. And after ſeveral other deviſes and legacies, 
which are immaterial to the point in queſtion, he gave and be- 
queathed all the reſt and reſidue of his real and perſonal eftate, 
all his debts legacies and funeral expences being firfl paid and 


confidence in them repoſed that {the annuity and annual rents 
before deviſed to his wife and ſiſter and other perſons therein for 
that purpoſe before named being firſt duly paid out of the rents 
iſſues and profits of his real eftate whereof he ſhould die poſſeſſed 
whether freehold or leaſehold, and after payment of all his debts 
and all legacies that he had or ſhould by his ſaid will or by any 
codicil or codicils give or deviſe, his funeral charges and the 
charges of the probate of his ſaid will and adminiſtration being 
Paid and ſatisfied,) the ſaid truſtees and the ſurvivor and ſurvi- 
vors of them and the heirs and aſſigns of ſuch ſurvivor ſhould 
lay out the reſt and reſidue of his perſonal eſtate in lands in 
| ſuch manner as is therein directed, and that the ſame when 
Purchaſed ſhould be ſettled to ſuch uſes as is therein alſo direct- 
ed, but ſhould be ſubje to ſuch of _ annuities given by the 1 
vill as ſbould not be then determined. | 
And the ſaid Thomas Vernon by his codieil, dated 2d of February 
1720, ratified and confirmed his ſaid will {except in the al- 
terations therein mentioned), and in the firſt place directed that 
the portion or legacy thereby given to his niece Letitia Acberley 
be made up in the whole 60004. and payable to her at her age 
of 21 or marriage, which ſhould firſt happen; and he recom- 
mended it to her to take her own mother's and his wife's conſent 
to. the marriage, if they fhould be then living. Then follow 
theſe words on which the queſtion depends; But my mind 
and will is that what I have fo given to my fiſter and niece be 
by them accepted and taken in heu and ſatisfaction of all they 
or either of them might claim out of my real or perſonal eſtate, 
and upon condition that they releaſe all right and title thereunto 
unto the executors and truſtees in my will named. And having 
thus provided for my ſiſter and niece, I deviſe all the lands by 
me purchaſed fince the publiſhing of my will {and he had in 
fact purchaſed ſeveral eſtates afterwards) to the ſame uſes as 1 


have given my manor Ane we. * . 1 eſtate by | 
* will.“ 


- Mr. 


oi 


'BASTER TRAM, : 't2"Gzv6.1. C. P. 


Mr. ** died 5th of February 1720; after whoſe death the 


faid' Ruger Acherley and Ehzabeth his wife in right of the ſaid 
Ekzabeth were ſeiſed of the ſaid yearly rent deviſed to the ſaid 
 Dlinabeth as aforeſaid in their demeſne as of freehold by virtue 
of the ſaid gift and deviſe, and the defendant entered on the 
manor and other the lands chargeable, and was and ever ſince 
has been tenant of the demeſne thereof. The action is brought 
fot rgool. for nine years and an half arrears of the ſaid annuity 


of 2004, due on the th of February 1731 in the lifetime of 


the faid Elzzabeth Acherley and alſo in the lifetime of the ſaid 
Mary the wife of Thomas Vernon. Elizabeth died 3d of May 


473, and the never made any releaſe unto the truſtees or exe- 


cutors in the teſtator's will named. 


us 


1739: 
— 


Acne 


againſt 


Vernon. 


The queſtion which ariſes upon this els: {a), and which was 


reſerved for the opinion of the Court, is whether the plaintiff, 
as adminiſtrator of his wife Elixabetb, is entitled to recover the 
arrears of this annuity or any part thereof, his wife Elizabeth 


never having executed any releaſe either of the real or perſonal | 


eſtate of the teſtator to the executors and truſtees according to 
the condition in the codicil. And this wi depend upon theſe 
two queſtions; 


Aſt, Whether it be a condition precedent or e if it 


be a condition precedent, the plaintiff is certainly entitled to 
nothing, becauſe nothing ever veſted | in Elizabeth, the not 
baving performed the condition. 


2dly, But ſuppoſing it to be a condition ſubſequent, the 1 next 


queſtion will be whether it ought not to have been performed in 
a reaſonable time, or at leaft ſome time in the life of Elizabeth. 


in relpe&t to both theſe queſtions, I ſhall in the firſt plate 
conſider hat was the intent of the teſtator, and in the next 


place what conſtruction may be put on the words of the codicil 
Deren to dhe rules of l and — . 


And we e opiates that two intent · cr thi veffaccir is plain 
and clear; that his ſiſter and her daughter ſhould have no part 
either of his real or perſonal eſtate but what he has given them 


(a) This cile Git upvt kr ſeveral Juſtice Nerve, and twice after Lord Chief 
times twice inetheſ time of Lord Chief W preſided in this Court. 


by 


1739. 
— 


Acutanes 
againſt 
VERNON. 
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by his will and codicil ; that they ſhould accept of that as a | Full 


proviſion for them and in full lieu and ſatisfaction of all their 
claims and demands whatſoever either out of his real or perſonal 
eſtate, and that the perſon to whom he had given his eſtate 
with an intent to preſerve his name and family ſhould enjoy it in 
peace and quietneſs, without any diſturbance from his female 
heirs. Having thus (ſays he) provided for my ſiſter and niece, 


I deviſe all my eſtate &c. And this being his plain intent, he 
could never intend that his heirs, for whom he had ſo provided, 


fhould be at liberty to diſpute the deviſee's right for ſeveral years 
together and yet all the while to inſiſt on the payment of their 
annuity.. He therefore certainly intended an immediate releaſe, 


or at leaſt that bis ſiſter ſhould receive no part of the annuity 


until ſhe had executed a releaſe. 


This being his plain intent, I uin in the next place conſider 
whether or not ſuch a conſtruction can be put upon the words 
of the codicil according to the rules of law and grammar as is 
agreeable to the intent of the deviſor. I muſt own that when- 
ever I am fully fatisfied of the meaning and intention of the 
teſtator, I ſhall always endeavour, if poſſible, . to put ſuch a con- 


ſtruction upon the words of a will that his intent may not be 


fruſtrated. And with that inclination I ſhall conſider the words 
of this codicil, which plainly create a condition; © But my 


mind and will is that what I have ſo given to my ſiſter and niece 


be by them accepted and taken in lieu and fatisfaQtion of all 


they or either of them might claim out of my real or perſonal 


eſtate, and upon condition that they releaſe all right and title there- 


unto unto the executors and truſtees in my will named &c.” 
My Brothers are of opinion that the words of this codicil are 


ſufficient to create a condition precedent. And though l 


doubted of this at firſt, I am inclined to be of the ſame opinion, 
though I am not ſo clear as to this point as I am in reſpect to 
the ſecond ; and if I agree with them in either point, the con- 
ſequence is that the e cannot recover. 


"NOR E88 ef no words that eher in 4 011 or deed neceſſarily 
make a condition precedent, but the fame words will either 
| make a condition precedent or ſubſequent according to the nature 
5 2 of 


EA 8 TER TE. RM, 


f the thing and the intent of the parties (a). If therefore a 17309. 


man deviſe one thing in lieu and conſideration of another, or 


(a) So  Albhar/t J., in delivering the 
| opinion ofthe Court in the caſe of Hotham 
v. The Eaft India Company, s Durnf. && 


Eat 645, fad There are no preciſe 


technical words required in a deed to make 
a ſtipulation a condition precedent or ſub- 


ſequent; neither doth it depend on the 


circumſtance whether the-clauſeis placed 
prior or poſterior in the deed, ſo that. ĩt 


operates as a proviſo or covenant. For 


the fame words have been conſtrued to 


1 


operate as either the one or the other ac- 


cording to the nature of the tranſaction.“ 
This queſtion has more frequently ariſen 
on the conſtruction of contracts than of 


wills. And all the determinations are 


founded on the ſame ground, the intention 
of the parties as it is to be collected from 


the whole inſtrument, without conſidering 


the order in which the reſpeCtive.cove- 
nants are placed; or, as more accurately 
expreſſed by Lord Mansfield in King ſton 
v. Preſton, Dougl. 690 The depond- 
ence or independence of covenants is to 
be collected from the evident ſenſe and 
meaning of the parties; and, however 
tranſpoſed they may be in the deed, their 
ptecedence muſt depend on the order of 


time in which the intent of the tranſaction 


requires their performance.“ 
The caſes on this fubject may be ar- 
ranged in three claſſes; 


iſt, Thoſe of independent cuvenants, 


— 


againſt 
laſt-caſes the party ſuing muſt aver that be Vzax0n. 


has performed, -or was ready to perform, 
or was prevented by the other party per- 
forming, the covenants on his part, and 
the defendant may plead nonperformance 
by the plaintiff in bar of the action. 

Of the firſt kind are the following 
modern caſes ; Blackwell v. Nafh, 1 Str. 
535 Myvil v. Stapleton, ib. 615; Merrit 
v. Rane, ib. 460; Dawſon v. Myer, 2 Str. 
712; Martindale v. Fiſher, 1 Wilſ. 88; 
Boone v. Eyre, 2 Bl. Rep. 1312; Bach v. 


| Owen, 5 Durnf. & Eaſt 409; Campbell 


W 


v. Jones, 6 D. & E. 570; Boone v. Eyre, 
2 H. Bl. Rep. C. B. 273. n. u. and Terry 
v. Duntze Bart. 2 H. Bl. Rep. 389. 
The following fall within the ſecond 
claſs; Lock v. Wright, 1 Str. 569; Jones 
v. Barkley, Dougl. 684; King/ton v. Pra- 
ton, cited in Deugl. 688; Goodiſon v. 
Nunn, 4 Durnf. & Baft 761 ; Lord 
Aldborough v. Lord Newhaven there cited 
763; Morton v. Lamb, 7 D. & Z. 125 
and The Duke of St. Albans v. Shore, 
: H. Bl. Rap. C. B. 270. 
And theſe caſes are of /the laſt de- 
| ſcription ; Heſketh v. Gray, Say. 185; 
Collins v. Gibbs, 2 Burr. 899; Hotham 
v. The Eaft India Company, 4 D. & E. 


| 638; Davis v. Mure, and White u. Mid- 
alaton cited in 4 D. & E. 642; Pole v. 


Harrobin, there cited 644; Campbell v. 
French, in error, 6 D. & Z. 200, (reverſ- 


where one party may maintain an action ing the judgment in C. B. à H. Bl. 163; 
on the covenant to be performed by the 


other, without averring performance of 


the covenants on his own part, and to 


which action the defendant cannot plead 


ronperformance of the phie, $ cove- 


nants in bar. 


Porter v. Shephard, in error, 6 D & E, 
665, (affirming the judgment in C B.;) 
Warſfley v. Mood and Others, in error, ib. 
710, {reverſing the judgment in C. B. 
2 H. Bl. 57 Oldman v. Bewicke, 6 D. 
if? E. 714, and 2 H. Bl. 377. n. a.; and 


zdly, Thoſe of dependent and CONeur =» - Routledge v. Burrell, 1 H. Bl. 254.— 


rent covenants, where the act of each party 


is to be done at the ſame time. 

zdly, Thoſe of dependent covenants or 
conditions precedent, where the performance 
of one act depends on the prior perform- 
ance of another by the other party, and 
where until the prior act is done no right 
is veſted in the party who ought to per- 
form it, nor is the other party liable to an 
action on a covenant. And in both the 


The more ancient caſes are not here col- 


| lected, becauſe they are to be found in the 


different abridgments. If there be any 
apparent contradiction in any of theſe de- 
terminations, it has ariſen not from a de- 
nial, but a miſapplication, of the principle 
in the particular inſtance, fince the Courts 
have in all the caſes profeſſed to decide on 
the ſame ground. 
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39. - agree to do any thing or pay a fum of money in conſideration N 
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of a thing to be done, in theſe caſes that which is the conſider- 
ation is looked upon as a condition precedent. So is the 
caſe of Peters v. Opie, 1Ventr. 177. and 1 Saund. 350. If 
a man agree to pay a ſum of money to another pro labore 
ſuo in pulling down a houſe, the pulling down of the houſe 
is a condition precedent. 80 is the caſe of Thorpe and Thorpe, 
1 Salk. 171, where a man agreed to pay a ſum of money 
to another be releaſing the equity of redemption in certain 
lands. And ſo is the caſe of Turner v. Goodwin, adjudged by 
Lord Macclesfield and the reſt of the Judges of B. R. upon 
great conſideration, P. 13 Anne, in which cafe Goodwin (a) 
was to pay Turner 1 500 l. be affigning a judgment. In all 
which caſes it was holden that the party who was to receive 
the money was not entitled to demand it until he had performed 
that which was the conſideration of the payment, and which 
was conſidered in all theſe caſes to be in the nature of a condition 
precedent. - It was ſaid indeed in the caſe of Thorpe and Thorpe 
chat if a particular day be appointed for payment and the day 
will happen before the thing can be performed, an action may 
be brought for the money before the thing is done, and in that 
caſe it muſt not be conſidered as a condition precedent : but if 
the thing can be done before, it muſt, It is likewiſe held in 
Hob. 41. and ſeveral other books that if a man has no other re- 
medy for the thing which is to be done in conſideration of the 
payment but the ſtoppage of the money, in that caſe he is not 
obliged to pay it until the thing is done. And for this reaſon it 
has been always holden that if an annuity be granted pro con- 
ſilio impendendo, if the grantee. refuſe counſel the annuity 
ceaſes, So likewiſe if it plainly appear to be the intent of the 
teſtator that the deviſee ſhall not have the benefit of the deviſe 
unleſs he perform a certain act enjoined him by the deviſor, this 
is a condition precedent z and the deviſee ſhall have no benefit 
of the deviſe until he perform it, even though the condition be 
never ſo unreaſonable if it be not illegal or impoſſible; for 
cujus eſt dare ejus eſt diſponere. A man may diſpoſe of his 
eſtate at his own will and pleaſure and upon what terms he 
thinks fit; and men's wills (as Lord Hale ſays) are the laws that 


(a) Vid. Fort. 145. 10 Mod. 1 543 190; and 222. Gilb. Caf. in Law and Eg. 40. 
x private 


EASTER "TERM, 12 G0. II. C. P. 


couxts of juſtice are bound to carry them into execution. It is 
upon this foundation that the great caſe of Bertie v. Falk- 
land. (a), was adjudged, which was ſo well conſidered and ſo ſo- 
lemnly determined, where a deviſe to an infant of but ten years 
of age-in.caſe ſhe married Lord Guildford within three years be- 
came void on nonperformance of the condition, though ſhe was 
an infant, and though the performance of it was not in her 


dition precedent. And it was ſaid in that caſe that even a court 
of eguity can give no relief in caſe of a condition precedent, 


Fry and Porter () is aer on the ſame reaſon. 


Now I will try the preſent caſe by the reaſons of theſe 
ſeveral caſes. And, firſt, this annuity is plainly granted in con- 
ſideration of the releaſe; ſo are the expreſs words of the codi- 
cil. Nor has the deviſee of Mr. Vernon any remedy to obtain 
ſuch releaſe but by ſtopping the payment of the annuity. And 
it is as plain, I think, or rather plainer than in the caſe of Bertie 
and Falkland, that Mrs. Acherley ſhould not have the annuity 
unleſs ſhe perform the condition. The words in the one are 
* in caſe ſhe marries”; in this pon condition that the releaſe”; 
which is certainly at leaſt as ſtrong if not a ſtronger expreſſion 


that ſhe could not perform the condition betore the time of the 


releaſe her right in ſix months as at any future time. Beſides 
the particular manner of penning this clauſe affords another 
very ſtrong. argument that this was incended to be a condi- 
tion precedent; for all the words are in the preſent tenſe. He 
wills that the annuity be accepted in lieu and ſatisfaction and 
upon condition that he releaſe; which is juſt the ſame as if he 
had ſaid © I give her the annuity „he releaſing,” which expreſ- 
ſion has always been holden to make a condition precedent, as 
appears from the - caſes which I have already mentioned, and 
from the caſe of Large and Cheſhire. 1Vent. 147, which is a 


(a) Vid. 2 Fern. 1271 Salk. 2313 | (b) 1 Med. zoo. 
12 Mod. 182; and 2 Freem. 220. ; 


caſe 


orivate\ men. are. allowed. to make concerning. their eſtates, and 


 ACHERLEY 


power; and the reaſon given for it was becauſe it was a con- 


though it. becomes impoſſible by the act of God. The caſe of 


than the other. And there is no pretence to ſay in this caſe 


payment of the annuity, for the firſt payment was not to be 
until ſix months after the teſtator's death, and ſhe might as well 


T 0 
1739. 
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1739.7 oaks | in point- to this purpoſe. 'A man agreed to pay 50“. to : 
ere, F. S. he making him a good eftate in certain lands : it was helden 


ACRERLEY 
Lan, to be a condition precedent, and that J. S. could not demand 


Walen. the money until he Rad made him a $90 em iu theſe lands, 


T will 3 in the next 1. conſider the objections that have "own 
made againſt this conſtruQtion. | 


| if, Tt was ſaid that the deviſe of the annuity is by the will, and 
i | the condition is only in the codicil which was made nine years 
; | afterwards, and therefore it muſt be a condition ſubſequent. 
But there is no weight in this objection; for the will and co- 
dicil which confirms the will and is declared to be part of it 
muſt be conſidered as one and the ſame inſtrument ; and there 
is no priority or poſteriority in a will as there is in a deed, but 
every part of a will muſt be taken and confidered together. 


2dly, It was faid that if this be ſaid to be a condition prece- 
| | dent, it was an impoſſible condition and therefore void, becauſe 
| the wife could not make an effectual releaſe unleſs her huſband. 
Joined with her in a fine, and he might refuſe to do fo. But 
the foundation of this argument is falſe ; for admitting that ſhe 
could not make an effectual releaſe unleſs her hufband joined 
with her, it is not therefore an impoſſible condition but only a 
condition which it was not entirely in her power to perform. 
And there are a multitude of conditions in the books which are 
held to be good, though it was not in the power of the party 
to perform them without the conſent or aſſiſtance of another. 
If this were an objection what would become of all the con- 
ditions to marry ? for it is in no one's power to marry whom 
A he pleaſes. Beſides it is not very clear that it was out of Mrs. 
Acherley's power during her coverture to perform this condition. 
For a feme covert may levy a fine without her huſband, and 
| it will bind her and her heirs if the huſband do not enter and 
8 avoid it; as is expreſsly held in 7 Hen. 4. 23; 11 Hen. 4. 25. 
b.; in Mary Partington's caſe 10 Co. 43. a., and ſeveral other 
caſes (a). And if in the preſent caſe Mrs. Acherley had levied 
a fine and her, huſband had endeavoured to avoid it by ar 


(a) Bro. Abr. . Fines,” pl. 333 Hob. See 2 foo 2 Bl, Rep. 1205. 
225; the Earl of Bedford's caſe, 7 Co. 8; | f | 
Y 3 after 
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zaly, The next objection was that the eſtate itſelf is not given 
to the truſtees until after the annuities are paid and ſatisſied, and 
therefore they were not capable of accepting a releaſe from 
Mrs. Arberley untiltafter the annuity was at an end. But this 
is to put ſuch a conſtruction on the Will as would make the 
Whole inconſiſtent, aud would make Mr Vernon (who was a 
very great and learned man} ſpeak the greateſt nonſenſe imagin- 
able; but this objection ariſes' only from the inaccurate penning 
of one clauſe in the will. But the words after the annuities 
paid ani ſali ted plainly mean only that the eſtate ſhall be ſub- 
ject to the payment of the annuities; for he ſays afterwards 
that the eſtate ſhall be enjoyed by thoſe to whom he has given 
it ſubject and liable to theſe annuities, which it could not be if 
the eſtate itſelf were not to commence until all the acid 
were para. | 
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e The next objection is ſtill of leſs weight, that he could 
not intend that Mrs. Acberley ſhould releaſe all her right imme- 
diately, becauſe if the did ſhe would, releaſe the annuity ſelf; 
there is ſome-conceit but very litde argument in this; for to be 
ſure ſhe would only be obliged to releaſe all her. other claim on 
the eſtate, and not this charge of the annuity, which is the. 
conſideration of her giving the releaſe. 


; ty, The laſt objection was that the fame condition in the 
ſame ſentence and by the ſame words is annexed to Letitia the 
daughter's legacy, and that that muſt be a condition ſubſequent, 
and therefore this muſt be ſo too; becauſe the legacy of 600. 
is given to her payable at her day of marriage or age of twenty- 
one, and as ſhe might marry before twenty-one ſhe would then 
be entitled to her legacy and yet would be incapable of giving 
a releaſe.” And this was the objection (Town) that ſtuck witk | 
me and created my doubt: but I think it will receive an anſwer. | 
For an infant before twenty-one may levy a fine, and if he do 
not avoid it during bis 1afancy, it will bind him for ever; fo. 
it was held in 2 Co. 58. a. Beckwith's caſe, and in ſeveral; other BG. 
SOSatmons” ö | caſes, x 
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againſt 
VERNON, 
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eaſes, and is undoubted law (a). Now if Letitia had accepted 


the money at her day of marriage before twenty-one and levied 


a fine and had afterwards endeavoured to avoid it during her 
nonage, the Court of Chancery would certainly have hindered 
her by injunction, which Mr. Vernon well knew and therefore 
might very well intend this to be a condition precedent. And 
I am the more inclined to think that he did ſo by the akeration 
that he made in his codicil; for he has given her the 1000 /, by 
his will, to which he did not annex this condition payable at 
the age of eighteen: but when he gave her 6000 J. by his codicil 
to which he annexed this condition, he made- it payable at 
twenty-one. Though therefore I doubted at firſt, upon con- 


ſideration I ama inclined to be of the ſame opinion with my 


Brothers that the condition annexed to Mrs. Acberley's annuity 
was a condition precedent. 


Secondly.— But fuppolitic it to be a condition ſubſequent, I 
am ſtill of opinion that the plaintiff cannot recover, for that it 
ought to be performed i in a reaſonable time. And I am rather 
inclined to think that it ought to have been performed at the 
end of fix months when the firſt payment of the annuity be- 
came due. But I am clearly of opinion that it ought to have 
been performed before it became impoſſible; for to ſay that it 
is now become impoſſible by the act of God, and that it is 


_ therefore void if a condition ſubſequent, is a mere fallacy. If 


indeed it had been directed to be done on a particular day, and 
ſhe had died before that day, the argument would have had 
great weight. But ſhe might and ought to have performed it 


immediately, if the inſiſted upon having her annuity z and 


therefore it was her own laches that it was not done before, of 
which ſhe ſhall not take advantage. To ſay that ſhe had her 
whole lifetime to perform it in is, I think, moſt abſurd ; for 
then ſhe might contrary to the expreſs directions of the teſtator 
diſpute the deviſce's right to the eſtate for many years and yet 
all along enjoy the benefit of her annuity. If I were at liberty 


to take notice of any thing that is not in the caſe, ſhe and her 


(a) Parker v. Primate, 3 Keb. 480. | 12 G. 1223 124, S. P.—See allo 2 vol. 
Herbert Perrot's caſe, 2 Ventr. 30; | Parl. Roll. 50 Edu. 3. Þe 542. | 


Moor 2a; Sir V. Jun. 399; Winch 103, 43 


huſband 
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haſband did in fact controvert the deviſee's _ to part of the 
eſtate for * ym together, 


It was Bid that there ought to have been a requeſt on the 
other part before Mrs. Acherley was obliged to execute a releaſe: 
but I think not; for until ſhe demanded the annuity they might 
not think it worth their while to demand a releaſe; but it was 
her buſineſs to do the firſt act in order to entitle herſelf to the 
annuity. 


| Another argument was made uſe of a little inconſiſtent with 


this; for it was ſaid that as Mr. Vernon had given away all the 
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againſt 
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reſt of his real and perſonal eſtate, and had undoubtedly a right 


to do ſo, Mrs. Acherley had no right to releaſe, and as her 
releaſe would have fignified nothing the condition therefore 
was entirely immaterial. But it is plain that the teſtator 
thought it material, and it is as plain from what has happened 


that he Judged right. However if ſhe had had no pretence of 


right, as the teſtator gave her her annuity upon theſe terms, 


ſhe was equally obliged to perform the condition, as was ex- 


preſsly holden in the caſe of Doughty v. Mal, 1 Saund. 215, 


where the party who was direQed to releaſe 0 no pretence of 


right. 


Upon the whole we are all of opinion that the condition of 
the deviſe of this annuity not having been performed by Mrs. 
Acherley, and it being now become impoffible that it ever ſhould, 
the conſequence is that the plaintiff as repreſentative of Mrs, 
Acherley cannot recover any part of the arrears of this annuity. 


According therefore to the rule entered into at the trial the 


verdict given for the plaintiff muſt be ſet aſide, and the plaintiff - 


muſt pay the coſts of a nonſuit: but I hope as the ſuit is be- 


tween near relations the defendant will not inſiſt on any 
coſts”, 
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Tueſday, 
July 3oth. 


The teſtator 


F. Eagle de- 


viſed thus, 


to my bro- 


ther Thomas 
for life, then 


to the neareſt 
of my rela- 
tions, iT. to 


B the fon of 


Thomas and. 


. his heirs for 


ever, and 
after their 
deceaſes to 
the neareſt of 


' kindred to 
me, firſt male 


and then fe- 


male; the 


houſe &c to 


. deſcend to 


the name of 


Eagle, to be 
kept up as 


Jong as the 
world ſhall 


-endure, and 


never to be 


ſola“; held 


that B. the 


fon of Tho- 


mas took a 
fee. 


7 Mod. 296. 


-$vo. ed. S. C. 
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Joszrn, Pags rox on this: Deniſe of Perzz EAGLE 
555 N Maar FUNNELL. | 


Tis following opinion of the Court was delivered "TY 


Willes, Lord Chief uſtice; « Ejectment. "This "code before 
the Court on a caſe which was made by my Prother Denton in 
a cauſe tried before 'him at Norwich aſſizes, which caſe is as 


follows. 

Francis Eagle, being ſciſed in fee of he eſtate in analiion, 
being a copyhold eſtate held of the manor of AMulbarton in 
. Norfolk, ſurrendered the ſame on the 48th of January 1689 
to the uſe of his will, and then deviſed it in theſe words; © 1 
give unto my brother 7. homas Eagle. all my goods chattels 
houſehold ſtuff money plate rings eſtates houſes lands and tene- 
ments, and all that I have in the world whatſoever both within 
doors and without, for and during his life, my _ debts funeral 
charges and legacies being firſt ſatisfied and diſcharged, and then 
the houſes and lands to the neareſt of my relations (that is to ſay) 
to Thomas Eagle my brother's ſon to him and bis heirs for ever, 
and after their deceaſes to the neareſt of kindred to me, firſt. 
male and then female, which ſaid lands and houſes are never to 
be ſold, neither freehold or copyhold, and to be kept up in 


good repair; and this houſe wherein I now dwell is to deſcend 


to the name of the Eagles and to be kept up as long as the 
world hall endure and never to be ſold”. After the death of 
the teſtator Thomas his brother entered, and was admitted pur- 
ſuant to the will, and died. After his death at a Court held on 
the 24th of October 1709 Thomas the deviſor's brother s fon was 
admitted in fee to him and his heirs by virtue of the ſaid will, 
and afterwards at a Court held on the 28th of March 1715 for 
a valuable conſideration he ſurrendered and ſold the premiſes to 
Fames Charles and his heirs, who was admitted at a court held 
on the 14th of May 1716 and died ſeiſed; and Richard Charles 
his ſon and heir, who is now living, was admitted on the 28th 
of October 1723, and has ever ſince been in quiet poſſeſſion, and 


the defendant Funnel! is tenant to this Richard. 2 homas Eagle 
1 * the 
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the ſon died in June 1732, without ſuffering a recovery of the 
premiſes in the court of the manor, though ſuch recoveries are 
cuſtomary there to bar the iſſue in tail or thoſe in remainder. 
Peter Eagle, the ny is ſon and heir to the laſt Thomas 
Eagle. 


The queſtion i is whether Thomas Eagle, the teſtator 8 bro- 


ther's ſon, took an eftate in fee or in tail by the deviſe; if an 


eſtate in fee, then it is for the defendant, if an eſtate in tail, 


then for the plaintiff (a). 


The rule of law is plain and clear; and though the words of 


the deviſe ſeem a little intricate at firſt view, yet when they 
come to be conſidered, 3 will not, [ think, admit of much 
doubt. 


If the diſpute were between the heir at law and the remainder- 


man, I ſhould think it a very doubtful caſe, and ſhould think 
that a court of law ought to be very cautious how they carried 


ſuch an abſurd deviſe into execution, eſpecially when it was 


plainly to create a perpetuity, But the queſtion is not now 
whether the deviſe in remainder be good or not, it having cer- 


tainly never yet taken place, but whether or no this deviſe over 


does not plainly ſhew that the teſtator by theſe words © heirs of 
Thomas Eagle meant only“ the heirs of his body.” 


Now the rule of law is that if the firſt deviſee cannot die with- 
out heirs ſo long as there are any of thoſe perſons in being to 
whom the eſtate is deviſed over, .in that caſe the firſt deviſee ſhall 
only have an eſtate-tail, for it is plain that by the word “ heirs” 
he muſt mean * heirs of his body”, otherwiſe the deviſe over 
would be vain and nonſenſical. - But if the deviſe over be to a 
ſtranger, in that caſe the firſt deviſee takes an eſtate in fee; be- 


cauſe in that caſe the meaning of the teſtator is doubtful, for he 
might be miſtaken in the law and might think that he could 


limit a ig upon a fee which he could not by the rules of law, 


(a) This caſe was firſt argued in | Fahy in this term by Eyre King's Serjt. 
Hilary term 1738 by Urlin Serjt. for | for the former and * Serjt. for the 
the plaintiff and Wright King's Serjt. for latter. 
the n and again on the 4th of 
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and conſequently ſuch remainder is void. This is now the 


ſettled rule of conſtruction of wills of this ſort, and was never 
doubted in any caſe that I can meet with, except the caſe of 


Heatn v. Allen in Cro. Car. 57; in which caſe, though the 


judgment of the Court was againſt this rule, yet Telverton J. 
and (Croke J. both very great Judges adhered to it. And this 
rule is adhered to in all the other caſes that I can find as well 
precedent as ſubſequent (a). So is the judgment in the caſe 


of Webb v. Herring, Cro. Fac. 416., and 4 Bulfir. 192 (0). 
caſe of Parker v. Thacker, 3 Lev. Jo. 


The 
The caſe of Nottingham 


v. Jennings, Tr, 12 Will. B. R. reported in 1 Salk. 233 (c). But 
I have a fuller manuſcript (4) than the report in Salleld, where 
it appears to be a caſe made by Lord Chief Juſtice Holt on a 
trial before him, and he ſaid that he ſhould have had no doubt 
but that a majority of the Judges in the caſe of Hearn v. Allen 


were of a contrary opinton, 


But the Court there determined 


againſt that authority upon the firſt argument. And in the 


(a) See 1 Rel. Abr. 836. pl. 6; Soul 


v. Gerrard; Cx. Eliz. 525; Tilly v. CG. 
lier, % Lev. 1624 Alen v. Spendlove,, 1 


Freem. 74; Law v. Davis, 2 Str. 849; 
Pickering v. Towers, Ambl. 363 3 ; Tyte v. 
Mills, Caſ. temp. Talb. 1; 2 P. Mint. 


370; Caodright v. Dunham, Dougl. 266; 


Denn d. Geering v. Shenton, Cowp. 410; 


Doe d. Hanſon” v. Fyldes, Cowp. 833; 


Morgan v. Griffiths, Cowp. 234; Porter v. 
Bradley, 3 Durnf. & Eaſt 145; Doe v. 


Herm, ib. 4913 Ives v. Legge, ib. cited 


in u. 488.— See alſo Ginger d. White v. 
White, poſt. Tr. 1742, and Goodright d. 


Goodridge v. Goodridge, poft, Mich. 1742. 


And for the purpoſe of this rule a deviſe 
over to a perſon of the half blood of the 
firſt deviſee is conſidered! as a deviſe toa 
itranger, and conſequently the firſt deviſee 
takes a fee. Tilburgh v. Barbi, 1 Pez. 
3, and 3 Ai. 67. 

(%% 1 Rel. Rep. 398 and 436. 8. C. 

(c) This caſe has been ſince reported 
in 1 Ld. Raym. 568 ; 1 P. Wms. 23; and 
Com, Rep. 32. 

(d) The following is ande the 


manuſcript note to which the Lord Chief 


Juſtice alluded. Nottingham v. Jennings. 
In ejectment a caſe made coram Ld. Holt 
for the reſolution of the Court was this; 


* IEPIE 


, 


Fohn 7 ſeiſed in fee of the lands in 
queſtion, and having three ſons John, 
Daniel, and James, deviſes them 10 Daniel 
and his heirs for ever, and if he die with- 
out heirs, then to John and his heirs. 
The, deviſur dies; Daniel enters, and 
aliens the land by leaſe and releaſe to the 
defendant, and dies without iſſue. John is 


| likewiſe dead, and his heir is leſſor of the 


plaintiff. The fingle queſtion is whether 

Daniel by this deviſe had an eſtate in tail 
or in fee; and adjudged on the firſt argu- 
ment that it was only an eſtate-tail. For 
the word © heirs” in this caſe can ſigniiy 
nothing but © heirs of the body of the de- 
viſee”: if it had meant ſimply and properly 
heirs in fee, the deviſe over to the brother 
for want of ſuch; heir would be abſurd; 
becauſe ſo long as the deviſee ſhould have a 
brother, he could not die without heirs 
in fee; therefore to make the intention 
of the dęviſor ſenſible it is neceſſary to 
conſtrue the words to mean heirs in tail. 
Webb v. Herring's caſe, Ov. Fac. 415, 
416. is expreſs to this point. And per 
Holt, If the majority of the Judges in 
Hearn and Allen's caſe had not been con- 
trary, I ſhould have made no caſe of it.” 


MS, Call. Wills Chief Juſtice, 


caſe 


- 
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caſe'of Crumble v. Jones (a), B. R. H. 7 An. the Court on a 1739. | 
| ſpetial verdict declared this to be the eftabliſhed füle, and ad- pere 

| Judged in chat caſe that the firſt deviſce took a fee by the word fem. Baore | 

* heirs”; and that the limitation over was void becauſe it was Funneu. 

to a ſtranger, and therefore did not neceſſarily imply that the 

teftator by the word © heirs” meant © heirs of the body”; for 

he might think that he could limit a fee npon a fee, and ſuch his 

intention could not take place according to the rules of law. 
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Nox let us try the preſent caſe by this rule, and ſee whether 
Thomas the brother's ſon could want heirs ſo long as the teſtator 
had any neareſt of kin in being, I mean ſuch as were capable 
of taking lands by deſcent ; if he could not, then it is an eſtate- 
tall, if he could, then it is an eſtate in fee. And firſt it was 
fald by the counſel that his brother Thomas would be his neareſt 
relation and yet he could never take as heir to his ſon, and that 


1 
4; * 
1 i 2 
C | 
* 
* 
1 
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(a) «Crumble x Jones, (1) Hil. 7 a | A. 5 his 3 * the remainder over 
| 1708,9- B. R. By ſpecial verdict in ejeCt-'| for want of ſuch heirs does not neceffarily 
ment it was found that Anthony Gubb, be- | ſhew that the deviſor intended that the 
ing ſeiſed of the lands in queſtion, did | eſtate ſhould paſs over for want of heirs of 
deviſe them to his daughter for life, re- | big body, for he might mean for want of 
mainder to. the eldeſt ſon of his daughter | heirs in Fee; and it is but reaſonable that 
and his heirs, and for want of ſuch heirs the common and legal conſtruction of 
remainder to the right heirs of F. S., who | words ſhould be taken where it does not 
was his. daughter's huſband. The de- appear froma neceſlaryor plain implication 
viſor dies, and the daughter; and after- | that the intent of the deviſor was other - 
wards A. dies without iflue, living J. S. wiſe. If therefore a limitation in a will 
The plaintiff is lefſee of the heir of the de- be to the eldeſt ſon of the deviſor and his 
viſor, and the defendant of the heir of 4, | heirs, anc for want of ſuch heirs remain- 
the devilee. A | der to the ſecond (on, who if the firſt fon 
It was agreed that the remainder to die without iſſue is next heir both to his 
the right heirs of J. S., failed, for that father and brother, in this caſe the limita- 
F. 8. was alive at the time when the re- | tion to the eldeſt ſon mult be underſtood 
mainder mould have taken effect, and to be an eſtate- tail; becauſe the word 
conſequently: had no heirs in whom the | © heirs”! cannot be taken to ſignify heirs 
remainder could veſt. And therefore the | in fee”, when the limitation over for want 
queſtion was between the heir of the | of fuch heirs is to the next heir in fee. 
deviſor and the heir of the deviſee, whe- |' And for this was cited a cafe lately ad- 
ther by this limitation taken together 4. judged in B. R. between Nottingham and 
had a remainder in tail or in fee. N. enningt. Vid. Cro. Car. 57. Hearn v. 
And it was the clear opinion of the Alen, Vaugh. 26g, 270; Cro. Fac. 416; 
Court that A. by this limitation took an Mobb v. Herring. MS. Coll. les, 
eſtate in ſes, andithat the limitation over Chief Juſtice, 
was void 3 for the limitation is expreſs to | 


* . 
8 8 
— — * * 1 8 —_— 2 * — 


"we nt; the name of Gramble v. Mar in Wo cf Alr. 4306! #4. 15. and 
N . Humble v. Jones, in Salk, 238. 


therefore 
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1739. therefore though the ſon ſhould want heirs yet the deviſe over 
Te might give the eſtate to the father. But this argument will not 
| | dem. Eacte hold, becauſe the deviſe to the teſtator's neareſt relations is not 
| | LED . until after the deceaſe of his brother Thomas, to whom he had 
given an eſtate for life. It was likewiſe ſaid that he might 
have very near relations of the half blood, who yet could not 
take as heirs to his. brother's ſon. But to this it was anſwered 
that as the teſtator was diſpoſing of lands, he muſt mean ſuch 
of his relations as were capable of taking lands by deſcent and 
therefore muſt mean of his whole blood; and I am inclined to 
be of this opinion, and therefore think that there is no concluſion 


to be drawn from this. 


But there is another contingency, which plainly ſhews that 
the teſtator might have neareſt of kin capable of taking by de- 
ſcent, and yet his brother's ſon might die without heirs ; for 
his brother might marry a ſecond wife and have ſeveral children 
by her, which children would be of the name of Eagle, which 
children would be near relations of the teſtator and capable of 
taking by deſcent, and yet being of the half blood to Thomas 
the preſent ſon of the teſtator's brother could never take as heirs 

to him. 


And I think in this caſe we ſhould be as deſirous as poſſible 
to put this conſtruction on the will, both becauſe the defendant 
claims under a purchaſer for a valuable conſideration, and be- 
cauſe it is plain that the teſtator intended to create a perpetuity 

if he could by this deviſe over, which the law will not permit. 
If we were to put any other conſtruction on this, we muſt alſo 
conſtrue it to mean “ heirs male &c“; for the deviſor has directed 
that the eſtate ſhould continue in the name of the Eagles; and 
if it were to deſcend to the daughters, that would defeat the de- 
viſor's intention as expreſſed in this part of the clauſe. 


We are therefore of opinion that the deviſe to Thomas the 
ſon of the teſtator's brother muſt be taken in it's legal and 
natural conſtruction, that conſequently he took an eſtate in fee, 
and therefore the Judgment ought to be for the defendant : but 

as this comes before us upon a caſe, the rule of this Court muſt 
® according to the rule of niſi prius, that the verdict for the 
5 | 3 plaintiff 
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c plaintiff be ſet aſide, and the lefſor of the FR n pay to the 
defendant the coſts of a nonſuit.” 


To the above this memorandum was added in Lord Chief 
Juſtice Willes's Note Book. — Note, “J. W. Forteſeue Si, but 


conſenting to the Judgment.” 


RichAxD Jones on the Demiſe of WILLIAM Cowes 
and Thomas BROMEFIELD again Jonx VerNey 
Eſq. Tous WarrFord and ESTHER ELLIs. 


Ink. plain of the Court was thus given by 


Willes, Lord Chief Juſtice. Ejectment for a moiety of 
three meſſuages two gardens two ſtables and two coach - houſes in 
Lincoln s- Inn Fields. 

The caſe was made before me at a trial in Miaal ſex, Feb. 22d 
1737, and is as follows. 


Sir Jobn Cowper Knight was ſeiſed in Gs of ſeveral > 
and moieties of meſſuages on the ſouth fide of Lincoln s- Inn 


Fields in the pariſhes of St. Giles in the Fields and St. Clement 


Danes, of which the premiſes. in queſtion are part. And by 


indenture dated 28th of April 1691 in conſideration of a mar- 
riage to be had between him and Anne Sturney ſettled the ſame. 
to the uſes following, as to a moiety of eight meſſuages (of 
wbich the premiſes in queſtion are parcel) to the uſe of himſelf 
for ninety- nine years if he ſhould ſo long live, then to truſtees 


during his life to preſerve contingent remainders, and from and 
after his death then to truſtees therein named for. 500.years on 


certain truſts, and after the determination of the ſaid term to. 


the uſe of the firft ſecond and every other ſon of the ſaid Sir 
Jobn on the body of the ſaid Anne lawfully begotten in tail male, 
with other remainders over ; and a proviſo that-it ſhould and 
might be lawful for the ſaid Sir John Cooper or any other per- 
ſon that ſhould reſpectively be in poſſeſſion of the ſaid premiſes 


16g 
1739. 
nn nnd 


Pars Tom 


dem. EacLik 


againft 


FuxNETIL. 


T. 12 K 13 
G. 2. 
Tueſday, 
Jaly 10th. 


A. tenant for 
life, having 
power to 
grant build- 
ing leaſes for 
61 years re- 
ſerving the 
beſt improv- 
ed ground- 
rent, granted 
a leaſe for 
that term, 
which was 
not expreſſed 


to be a build- 


iag leaſe, 
but which 
contained a 
covenant by 
the leſſce to 
keep in re- 
pair the pre- 
miſes de- 
miſed (old 
houſes) er ſuch 


or ber houſe 


as ſhould be 
burlt during 


the term: 


Held that 


this was not 
a building 
leaſe within 
the power. 
— Such a 
leaſe being 
granted by 
tenant for 
life, who had 
a bare naked 
power with- 
out any legal 
intereſt, is 


void, and conſequently not capable of being confirmed by the remaiader- man accepting rent. 


XX or 


„ain 


VERNEY, 
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or any part thereof by virtue of any of the limitations aforeſaid = 


from time to time during their reſpective lives to make leaſes in 
poſſeſſion but not in reverſion or remainder of the ſaid premiſes 


or any part thereof ſo as no leaſe ſhould exceed the term of 
twenty- one years from the making thereof, and ſo as the beſt 


rent ſhould be thereupon reſerved. The term of 500 years was 


by conſent not to be inſiſted on by either fide. 


The marriage took effect. And afterwards an act was made, 
2 Anne, to enable Sir Jobn Coꝛoper and Anthony Henley Eſq. 


to make partition and gtant building leaſes of ſeveral meſſuages 


and tenements in Zincoln's-Inn Fields &c; in which act the ſaid 
ſettlement is in part recited, and it is alſo recited that the eight 
meſſuages (inter alia) which they the ſaid Sir Fobn and An- 
thony held by undivided moieties and in common between 
them were all or moſt of them very much decayed and muſt 
of neceſſity in a very ſhort time be pulled down. to the 
ground and rebuilt or .elſe the whole benefit of the Tents 


thereof would be abſolutely Joſt, and that no perſon would un- 
dertake to rebuild the ſame unleſs encouraged by a longer term 


than twenty-one years which they the ſaid Sir Fobn-Cowper and 


Anthony Henley were not empowered to grant, whereby not 


only the preſent intereſts and eſtates of Sir John Corper and 
Anthony Henley but alſo thoſe in remainder were in danger of 
being totally ruined or very much prejudiced, it was therefore 
enacted that the ſaid eight meſſuages with their appurtenances 
ſhould be veſted in four truſtees therein named and their heirs, 
in truſt to make an equal partition of the eight meſſuages be- 
tween Sir Jobn Cowper and Anthony Henley, and proper di- 
rections are given for that purpoſe; and then it is enacted 


that it ſhould and might be lawful to and for the ſaid 


Sir John Coteßer during his eſtate and intereſt in the undivided 
or divided premiſes and after the death of Sir Jobu .Cowper 
as to ſuch of the ſaid premiſes whereof no building leaſe ſhould 
be made in his lifetime and to and for every other perſon - 
and perſons to whom the premiſes are limited by. the ſaid 
indenture after the death of Sir Fohn-Cowper as they ſhould | 
be in poſſeſſion by virtue of the ſaid limitations, and in caſe, of 
infancy to and for the guardian or guardians of ſuch infants by 
indenture under his or their hands and ſeals, to grant leaſe or 
demiſe 
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demiſe the fad undivided or divided moiety of the ſaid eight 
meſſuages ſtanding and being on the ſouth ſide of the ſaid fields 
belonging or to belong to the ſaid Sir John Cooper with the 
appurtenances” 'or of any of them or of any part or 'parts 
thereof at any time thereafter unto any perſon or perſons for 


any term or number of years not exceeding ſixty- one years from 
the making thereof for the encouragement of rebuilding ſuch 


leaſed premiſes, ſo as no ſuch leaſe be made without impeach- 
ment of waſte by any expreſs words, and fo as on every ſuch 
leaſe or leaſes there be reſerved to continue payable during the 
fame the full and utmoſt yearly ground rents that could be got 
for the ſame with reſpect to the coſts and charges of rebuilding 
without taking any fine, and ſo as in every fuch leaſe there be 
contained a condition of re-entry for non-payment of rent and 
the uſual and reaſonable covenants ; and that it ſhould and 
might be lawful to and for ſuch leſſees their executors &c, pay- 
ing and performing their rents and covenants, to have hold and 
enjoy the premiſes that ſhould be fo demiſed to them during 
their reſpeQive eſtates and terms therein. 

That no partition has been made purſuant to the act. That 
afterwards Sir Jahn Cowper by indenture, 25th March 1704, 
made a leaſe to Richard Butler and his affigns of a moiety of 


one of the ſaid eight meſſuages with the yard &c (being the 
premiſes in queſtion) to hold for ſixty- one years from the making 


thereof. That the ſaid act is recited in the ſaid indenture; 
and the ſaid leaſe is faid to be made in purſuance of the ſaid 
power: but in reciting the power the deed omits that part of it 


which ſays that it ſhall be for the encouragement of” rebuilding 


and reſerving the beſt improved ground rent which can be got for 
the ſame, The rent reſerved by this leaſe is a pepper corn the 
firſt year, and afterwards during the term 45 J. a- year payable. 
quarterly; uſual covenants for payment of the rent &c: but 
the only covenant that in the leaſt relates to rebuilding is as 


follows; That che faid Ricard Butler lis executors &c hall at 


their on proper charges from time to time during the term well 
and ſufficiently repair uphold maintain and keep the ſaid meſ- 
ſuages and premiſes thereby demiſed with the appurtenances, 
or fuch other meſſuage or buildings as ſhall during the ſaid term be 
built on the premiſes, in by and with all and all manner of need- 
ful ag neceſſary u e and amendments when and ſo 

often 
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' Richard Butler his executors .&c ſhould not be compellable to 


Ham — the eldeſt ſon of Sir Jobn Cowper by the ſaid Anne 


leaſe and eſtate thereby granted, and ſhould give notice of ſuch 


was the full yearly value of the premiſes. 


and built on part of the premiſes two new mefſuages now in 


the reſt of the premiſes in the ſaid indenture of demiſe con- 


during his life; that he died on the 2 3d of Ober 1729; and after 
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often as need ſhall oh and require, and ſhall leave them ſo at 
the end of the term“ There is a clauſe of re-entry for non- 
payment of the rent in 42 days after the days of payment. 
And a proviſo that in caſe the premiſes or any part thereof 
ſhould during the term be conſumed or in any way impaired 
by fire beginning in any other meſſuage or tenement the ſaid 


rebuild or repair the ſame; and another proviſo that if the ſaid 
Richard Butler his -executors &c ſhould at the end of the firſt 
forty years of the term be minded or defirous to determine the 


his mind and deſire in writing to the ſaid Sir Jobn Cowper his 
heirs or aſſigns or to ſuch perſon to whom the remainder or 
reverſion. of the premiſes expectant upon the ſaid term ſhould 
then belong or to the perſon authoriſed to receive the rent for 
the ſpace of twelve months next before fuch his defire and in- 
tention, then and in ſuch .caſe the term and eſtate thereby 
granted ſhould at the end of the ſaid twelve months next-after 
ſuch notice abſolutely ceaſe and determine - according to the 
intent and meaning of ſuch notice, That the ſaid Richard 
Butler duly executed a counterpart ; and that the rent reſerved 


That Richard Butler ſoon after the making of the faid in- 
denture entered on the premiſes, and being ſo poſſeſſed erected 


the poſſeſſion of the defendants Warford and Ellis; and alſo a 
ooach- houſe and ſtable now in the poſſeſſion of the defendant 
Verney; and that the moiety of the ſaid capital meſſuage and 


tained are now likewiſe in the poſſeſſion of the ſaid defendant 
Verney. 

That John Burnett 1 virtue of an aſſignment from the exe- 
outors of Richard Butler, dated 22d of November 1708, was en- 
titled to all the remaining intereſt in Richard Butler's leaſe of the 
25th of December 1704. That Richard Butler and Jobn Burnett 
reſpectively duly paid thereſerved rent to the ſaid Sir Fohn Cowper 


his death John Burnett continued in poſſeſſion of the.premiſes and 


paid the reſerved rent of 451. a-year for two or three years after 
the death of Sir Jobn Cowper unto the leſſor of the plaintiff Wil- 


3 | " 
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Sturney. That the leſſor Thomas Bromfield is the only ſurviving 


truſtee under the ſaid act; and that the other three died in the 
lifetime of Sir Fobn Cowper. 


| The queſtion that was reſerved upon this caſe was the general 
queſtion, whether the leſſors of the plaintiff or either of them 


premiſes, And this queſtion will depend upon theſe three; 

iſt, Whether the leaſes, which Sir Jobn Cowper &c were 
empowered to make by the ſtatute 2 An. for the term of 985 
one years were to be building leaſes ; | 

2dly, If they were, whether the leaſe under which Mr. 
Burnett claims, was ſuch a building leaſe; 

3dly, If the two firſt points ſhould be agaiof the defendants, 
whether Mr. Cowper the leſſor has not confirmed this leaſe by 
acceptance of the rent from the leflee. 


As the evidence was laid before me in a very confuſed manner 
at the trial, and as it is a caſe of ſome value, I was very deſirous 
to have the opinion of my Brothers; but now the matter has 
been fully ſpoken to (a), and every thing has been ſifted to the 


bottom, it is, I think, a very plain caſe. 


leaſes for ſixty-one years, which Sir Fohn Cowper and others 
were empowered to make by the ſtatute 2 An., were intended 


of rebuilding, as was endeavoured to be made out by ſeveral 
very ingenious arguments by my Brother Burnett (who argued 
laſt for the defendants,) but leaſes by which the leſſees ſhould be 
obliged to rebuild, and in which there ſhould be a proper rent 
reſerved and proper covenants for that purpoſe. We agree that 
in the conſtruction of acts of parliament, as well public as 
private, the intention of the Legiſlature ought to be inquired 


ought to be had to it. But this intention muſt be collected 
from every part of the act, and 9 part of it ſhews that 


are entitled to recover the whole or any and what part of the 


As to the firſt point; we are all clearly of opinion that the 


to be building leaſes; not leaſes only for the encouragement 


into, and when that appears plain and clear, the greateſt regard 


(a) The caſe was argued by Prime and for the 4 on the 15th of May St 
IVright King's Serjts. forthe plaintiff, and | 29th of June 1739. 
by Skinner King Seit. and Burnett Serjt. IND 
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1739. theſe were deſigned to be but/ding kafes. The act is entitled 
r 10 enable Sir Fobn Cowper and Mr. Henley to make 


Towxes de 
ee, a partition and grant building leaſes.” In the recital one of che 
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Vzzxer. reaſons aſſigned for making the act is that moſt of the houſos 


were very niuch decayed and muſt of necellity in a ſhort time 
be pulled down to the ground and rebuilt, or elſe the whole be- 
nefit of the rents thereof would be abſolutely loſt, and that 
no perſon would undertake the rebuilding: of the fame unleſs en- 
couraged by a longer term than twenty-one years, whereby the 
preſent eſtates and intereſts of Sir Fobn Corper and Mr. Henley 
and alſo of thoſe in remainder were in danger of being totally 
ruined or very much prejudiced ; by which words it is plain 
that thoſe who were to have leaſes for fixty-one years were to 


_ undertake to rebuild. - In the power itſelf it is ſaid that Sir h 


Cowper and thoſe: who come after him might make leaſes for 
ſixty-one years of ſuch of the premiſes of which he had made 
no building leaſe in his lifetime. In the deſcription of theſe 
leaſes indeed it is only ſaid: & for the encouragement of rebuild- 
ing;” and theſe are the only words in the act frem whence any 
inference can be drawn on behalf of 'the defendants. But to 
put this reſtrained conſtruction on the words, and to determine 


that it was only intended that leaſes might be made for ſixty- 


one years which long term would be an encouragement to leſſees 
to rebuild, but that they were to be left at liberty whether they 
would rebuild or not, is to contradict the plain intent of the 
act expreſſed i in every other part of it. Firſt, The title and re- 


cital, as J have already obſerved, ſhew this. In the next place 


by the words made uſe of in the beginning of this very clauſe 
which gives the power it is plain that Sir John Cowper's were 
to be building leaſes; and it could not be intended that thoſe 
who were to come after him were to have a larger power than 
him: beſides this queſtion ariſes on a leaſe made by himſelf. 
And then the words at the latter end of this clauſe make it ſtill 
ſtronger; for the rent which is to be reſerved is to be the full 
and utmoſt yearly ground rent that could be gotten with reſpect 
to the coſts and charges of rebuilding. We have therefore-no 
doubt upon this firſt pong but are all clear that it ought to be 
a building leaſe. 


"Secondly ; 


TRINITY TERM, 12 & 13 Geo. II. 0 P, 


Secondly ; ; And we kave as little doubt upon the ſecond, that 
this cannot be confidered as a building leaſe within the meaning 
of the act. There is no power given to the leſſee to pull down 
and rebuild any part of the premiſes, nor any obligation upon 
him to do ſo, nor any covenant for that purpoſe. And in the 
very recital of the power that part for the encouragement of 
rebuilding and that relating to the reſervation of the beſt ground 
rent that could be gotten with reſpect to the charges of rebuild- 
ing ſeem to be purpoſely omitted. A reaſonable covenant in a 
building leaſe muſt certainly be meant of a covenant to build: 


but there is none ſuch in this leaſe. It was inſiſted indeed that 


the covenant to repair and uphold implies this, and ſeveral caſes 
were cited to this purpoſe : but it was very well anſwered that 
at moſt this only relates to rebuilding in caſe the buildings ould 
fall down, but that there is nothing in this leaſe that au- 
thoriſes the leſſee to pull down the buildings, nay that it would 
be waſte if he ſhould (a), and the leſſor may beſides bring an 
action for the materials when pulled down. Beſides the beſt im- 
proved rent is reſerved without any regard to the charges of rebuild- 
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againſt 
VIA. 


ing, which is another very plain argument to ſhew that building 


was not in the contemplation of the parties at the time of mak- 
ing the leaſe, The proviſo likewiſe that the leſſee ſhould be at 
nden to quit the premiſes at the expiration of forty years af- 


fords another very ſtrong argument to this purpoſe. For though 


I do not think it makes the leaſe itſelf void, yet it ſhews plainly 
that this was not intended to be a building leaſe; for if the 
leflee had been to rebuild, he would have been deſirous to keep 
the premiſes as long as he could, and would never have deſired 
a liberty of quitting the premiſes before the end of the term. 
But this Hberty could be inſerted with no other view but leſt 
the premiſes ſhould become fo ruinous before the end of the 
term that the leſſee ſhould not think it worth his while to keep 


the premiſes in repair at a great expence and pay at the ſame 


time the beſt improved rent for them. What is found in the 
caſe that he has in fact voluntarily built two houſes &c on the 
premiſes will make no alteration in the caſe, firſt, becauſe he has 


(a) 4 Cs. "ma The- old low. on this | larger, C. Lit. 53. a., it non waſte. But 
ſubject was ſo ſtrict that if the leſſee pulled | fee Mollineu v. FI 3 f. Vit. 268. 
down a houſe and built another in its room n. F. 
net ſo large, 22 Hen. 6. 18, B., or even 


not 
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TRINITY TERM, 12 & 13 Geo. II. C. P. 
not pulled down the old houſe which was ruinous and rebuilt 
that, which was what was intended by the act; ſecondly, but 
principally, becauſe what he has done fince more than he was 
obliged to do by the leaſe certainly cannot make that leaſe good 
which was void ab initio, according to that known rule in the 
law quod initio non valet tractu temporis non poteſt con- 
valeſcere. If a leaſe were made by a perſon, who ought to re- 
ſerve the ancient rent, reſerving a much leſs, it might as well be 
ſaid that the leſſee may make it good by conſenting to pay the 
ancient rent afterwards; and yet ſuch a notion was never 
thought of and would be moſt abſurd. We think therefore 
that this can make no alteration at law, though it may in 
equity; for the leſſee, if evicted, will probably be able to obtain 
ſatisfaction there for the laſting improvements which he has 
made. 


What was inferred from ſeveral caſes and ſeveral acts of par- 
liament which were cited to ſhew that a much leſs term than 
ſixty-one years has been conſidered as a ſufficient term for the 
encouragement of rebuilding was all that could be ſaid on the 
ſubject, but is we think of no weight; for we muſt conſtrue 
this power as it is and as it appears on the act itſelf. The rules 
concerning the conſtruction of powers ſeemed to be agreed on 
both ſides, and therefore I need not ſay any thing upon them; 
and likewiſe becauſe if this power were intended only to create 
building leaſes, as we are clearly of opinion that it was, it is 
beyond diſpute that this power has ſcarcely been purſued in any 
part of it. 


Thirdly; As to the laſt point I ſhall ſay but very little, be- 
cauſe it is undoubted law that though an acceptance of rent 
may make a voidable leaſe good, it cannot make valid a deed or 

a leaſe which was actually void at firſt (a). And it is as plain 

| | that 
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| (a) © Itis to be obſerved that where 
the eſtate or leaſe is ipſo facto void by the 
condition or limitation, no acceptance of 
the rent after can make it to have a con- 


tinuance, otherwiſe it is of an eſtate or 


leaſe voidable by entry.“ Co. Lit. 215. a. 
See alſo Finch v. Throckmorton, Cra, Eliz. 


221; Co. Lit. 295. ; Bro. tit. Leaſe,” 
pl. 10. and 18; 3 Co. 64. b.; Rickman v. 
Garth, Cre. Fac. 173; Doe d. Simpſon v. 
Butcher, Dougl. 0; Goodright d. Wynne 
v. Humphreys, ib. in not. 51; Fenkins d. 
Yate v. Church, Cowp- 482; and Doe d. 


Martin v. Watts, 7 Durnf. & E. 83. 
| But 


\ 


TRINITY TERM. . II. c. P. 


that this leaſe was a void and not voidable only, for Sir 


Jobn Corper had only a naked power at the time of making it 
and no legal intereſt to which the power could be coupled; 


for the whole legal intereſt was veſted by the ſtatute in the truſ- 
tees, and he at the moſt had only an equitable intereſt to which 
no legal power can be annexed. And if a man baving a naked 


power make a deed or a leaſe not warranted by his power, ſuch 


deed or leaſe is certainly void and not voidable only. If it had 
been otherwiſe, notwithſtanding what was ſaid to the contrary, 


I ſhould have thought that the acceptance of the rent by the. 
ceſtui que truſt would certainly have made the leaſe good, and 


that it would even have been better than the acceptance by the 
truſtee: but the leaſe being abſolutely void, the acceptance by 
either of them can ſignify nothing. 


We are therefore all of opinion that judgment ought to 
be for the plaintiff; and as the verdid is already for him, the 
poſtea muſt be delivered to him in order that he may enter up 
his judgment.” 


Jonx TarNER on the Demiſe of Ricnard PRCKHAM 
Anxz PaLMER and RozerT BALL againſt Jos pn 
Mrklorr and Hzxar P8108, | 


| 77 ILLES Lord Chief Juſtice delivered the opinion of the 
Court as follows; 


Ejectment of the manor of Keynor and a meſſuage and 
lands in Sidle/ham in the county of Suſſex. N 

This comes before the court on a caſe made by Mr. Baron 
Thompſon at the aſſizes held for the county of Suſſex on the zoth 
of July 1737, which caſe is as follows. Sir Thomas Miller 
was ſeiſed in fee of the premiſes in queſtion, and on the mar- 
riage of his daughter El:zabeth with John Farington eldeſt ſon 
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But in Grodright d. Garter v. Straphan, | bind her without a re- execution, and that 


Cob. 201. it was holden that a redelivery | circumſtances alone might amount to ſuch 
of a leaſe made by way of mortgage by a | redelivery, though the deed was a joint 


feme after the death of her huſband, which | deed by the huſband and wife affecting 


bad been delivered by her while ſhe was | the lands of the wife. 
covert, was a confirmatipn of the deed to | , 5 5 | 7 
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wet coef nage bot of love and affection to Elizabeth Ke, by leaſe and 


miſes to the uſe of himſelf and his heirs till the marriage, and 


farms PE tenements and hereditaments both freehold and 


truſt for him had any eſtate of freehold ot inheritance in poſſeſ- 


| was taken of the eſtate in queſtion in the name and on the be- 
half of the defendant Foe pb Merlott by virtue of a verbal 


TRINITY" TERM, 1s & 13 C2. II. C. P. 
of Sir Richi#d Farington in conſideration of the intended mar- 


releaſe 19th and 20th of February, 9 W. z., he ſettled the pre- 


* afterwards to the uſe of John Farington and his aſſigns for 
ninety-nine years if he ſhould ſo long live without impeachment 
of waſte, then to truſtees during his Hfe to preferve the contin- 
gent remainders, and from and after bis death to the uſe of 
Elizabeth Miller for her life for ber jointure, and from and after 
their deaths to the uſe of the firſt and every other fon of the 
ſaid marriage in tail general, remainder to every aſter- born ſon 
in tail general, remainder to the firſt and every other daughter 
of the marriage in tail general, remainder to every after-born 
daughter, and for default of ſuch iffue 4% the nſe and behoof of 
the heirs and aſſigns of the ſaid John Fari ngton for ever, | 

The marriage took effect, and Fob Farington entered and 
was in poffeſſion during his life, and died on the 24th of De- 
cember 1518 without any iflue born in his lifetime or after his 
death. Elizabeth his wife ſurvived him, and died ſeiſed of the 
premiſes on the 5th of July 1736. 

The leſſors of the plaintiff are the heirs at law of John 
FO 

Jobn Farington ay made and executed his will in welting 
on the 7th of May 1718, and deviſed all the manors. meſſuages 


copyhold whereof or wherein he or any perſon or perſons in 


ſion reverſion remainder or expectaney ſituate lying or being in 
the kingdom of Great Britain or elſewhere unto his uncle 7ohn 
Merlott his heirs and aſſigns for ever. 

Jobn Merlott duly made and executed his will in writing 
24th June 1731, and deviſed to the def.ndant Toſeph Merlott 
and his heirs for ever all that his. reverſionary eſtate called or 
known by the name of Keynor's farm in the pariſh of Sidle/bam 
in the county of Suſſex with the appurtenances thereto belong- 
ing, and died ſoon after in the lifetime of Elizabeth. | 

The defendant oeh Ae, is ſon and heir to Jn 
Merlott. 


After the death of Elizabeth, vix. '6th July 1736, poſſeſſion 


authority 


TRINITY TERM, % Du. I. C. p. 


ts from him, and the tenant thereof at the ſame time 
attorned tenant to the defendant Joſeph, and paid 17. in the 


loth ol Fuly 1736, being rp Ange? that poſſeſſion had been ſo 
taken, aſſented thereto. 
| The defendant Fo/epb, being feiſed of the vrewiſes as the law 
requires, in Trinity term 10 Geo. 2. and in the year 1736, vis, 
from the day of the Holy Trinity in three weeks levied a fine ſur 
conuſance de droit come ceo 6c before his Majeſty's Juftices at 
Weſtminſter, which fine was afterwards allowed and recorded in 
the Court in eight days after the purification of the Bleffed Vir- 


gin Mary in the ſame year, and was afterwards three times 


publicly and ſolemnly read and proclaimed in the faid court 
according to the form of the ſtatutes &c; v7s., the firſt procla- 
mation thereof 12th February in Hilary term in the ſame year 
1736, the ſecond on the 2oth of May in Zafter term 1737, and 


the third on the 25th of June in Trinity term 10 & 11 Geo. 2. 


and in the fame year 1737, and no other proclamation was had 
or made thereupon at the time of the ſaid trial. 

The -plaintiff at the trial did not give any evidence of an 
actual entry made by the leſſors of the plaintiff upon the eſtate 


in queſtion after the ſaid fine levied, but the defendant at the 


trial confeffed leaſe entry and ouſter according to the common 
rule entered into by him. 


The queſtions reſerved for the opinion of the Court were three; 

1ſt, What eſtate the deviſor Fohn Farington had in him at the 
time of the deviſe. 

2dly, What was the operation of he fine levied by Foſeph 
Merlott the heir and deviſee of Fobn Merlot. 

zdly, Whether the leſſors cf the plaintiff could maintain this 
ejedment without an actual entry. 


As we are all clear upon the laſt point, and as that will de- 
termine the queſtion in this ejectment, there is no neceſſity to 
ſay any thing on the two firſt: however as they were pretty 
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name and feiſin of the rent, and the defendant Foſepb on the dem. Prec. 


HAM 
againſt 


Mzrerr. 


much enlarged Upon in the under (a), I ſhall ſay & little on 


each of them. 


(a) The caſe, was twice, argued ; by | the plaintiff and by Eyre King's Serjt. 
et: a King's Serjt. and Baotle Setjt. for and Price Serjt. for the defendants. 
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Tarner 
dem. PECK« 


HAM 


again 
M. EKLor r. 


TRINITY TE RM, 12 & 13 Geo. II. C. P. 

As to the firſt; we are of opinion that John Farington the 

deviſor had only an eſtate for 99 year in him at the time of the 
deviſe to John Merlett : fo it is expreſsly held in Co. Lit. 319; ; 


and I know no caſe to the contrary. If indeed Fohn Farington 
| had had an eſtate for life, he would have had a fee · ſimple, be- 


cauſe the laſt remainder was limited to him and his heirs; but it 
bas never been extended further. And this general rule ſeemed 


to be agreed to on all ſides: but two anſwers were endeavoured 
to be given to this; 1ſt, That the word 4% gn plainly ſhewed 


that it was intended that the inheritance ſhould veſt in Jobn 


Farington ; 2dly, That this being a conveyance made by way 
of uſe muſt be conſtrued in a different manner from a_ copvey- 
ance of a legal eſtate, and that, as in a will, the words muſt be 
conſtrued according to the intent of the parties. As to the 1ſt; 

an anſwer was endeavoured to be given that gn, - muſt mean 
the aſſigns of the heirs : but that I think was by no means ſatiſ- 
factory, becauſe it is expreſsly ſaid the aſſigns of John Far- 
ington”, But another anſwer ſuggeſted itſelf to me this morning, 
on which 1 will give no mature opinion, becauſe there is no oc- 
caſion, but I think there is ſome weight in it, that this word, 
though it does not alter his own eſtate, might give him a power 
of diſpoſing of it. For ſuppoſing this laſt remainder had been 
to him and his heirs, or to ſuch perſons as he ſhould appoint, 
he might certainly in that caſe have diſpoſed of it by his will, 
and I am inclined to think as at preſent adviſed that the word 


L aſſigns“ may admit of this conſtruction. But I ſay this only 


by the bye, and as only my private opinion; which occurred to 
me but this morning, there being no. occaſion to give any re- 
ſolution upon it, as we are all of opinion ſor another reaſon that 


the * cannot recover in this ejetment. 


As to what was inſiſted upon that a conveyance to uſes is to be 
conſtrued as a will and in a different manner from other con- 
veyances, we are all clearly of a contrary opinion (a). For ſince 


. the ſtatute of uſes an uſe is turned into a legal eſtate to all in- 


(a) Vid. 3 4. 734; and Doe d. Muſell v v. Mergen, 3 Durnf. & Eaft 254 accord. 


tents and purpoſes; it muſt be conveyed exactly in the ſame 


- manner and by the ſame words; and if it were otherwiſe, as 


moſt conveyances are now made by the way of uſe, endleſs 
confuſion would enſue. A caſe indeed was Cited, and much re- 


lied 


= 
* 


TRINITY TERM, 12 & 13 Gzo. II. C. p. 


lied on, to eſtabliſh this doctrine. That was the caſe of Leigh 

v. Brace reported in Caribe 343, and 5 Mod. 266 (a); in the 
firſt book ſaid to have been adjudged in B. R. Hil. 6 W. 
and in the laſt M. 8 V. The words of that deed were thus; 
an eſtate was veſted in truſtees in fee to the uſe of the grantor 
for life, then to the uſe of Thomas Brace his ſon and his heirs, and 
for default of iſſue of the body of the ſaid Thomas Brace then to 
the uſe of the heirs of the grantor. The ſpecial verdict is ſet 
forth in & Mod., and I have compared it with a copy of the 
record which has been brought to me; and in that caſe the 
Court did certainly determine that Thomas Brace the ſon took 
only an eſtate-tail; but in 5 Mod., where the caſe is more 
largely and more particularly reported than in Carthery, there is 
not one word faid of any difference between a conveyance by 
way of uſe and any other conveyance: But the reſolution (ap- 


pearing there) is founded upon other determinations in reſpect 


to legal conveyances; as the caſe in Co. Lit. 21. a., where it is 
held that if a man make a feoffment to another and his heirs, 
habendum to him and the heirs of his body, he ſhall have an 
eſtate-tail; and a caſe out of the 37 Lib. AJ. 15, long before 


the ſtatute of uſes, was cited for that purpoſe. Another caſe was 
cited from 19 Hen. 6. 74, that if a feoffment be made to a man 


and his heirs, and if he die without heirs of his body, remain- 


der over, this is an eſtate- tail. They conſidered therefore the 


181 
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words in this deed as one ſentence, and the latter as explanatory 


of the former. And they cited likewiſe Bec#'s.caſe,' reported 
in Lit. 344, where a feoffment was made to the firſt ſon and 
his heirs and for default of ſuch iſſue remainder over. But the 
Court, as appears by the report in 5 Mod., ſaid not one word 
about the ſtatute of uſes, but ſaid they would conſider it Juſt in 
the ſame manner as if a gift were made to a man and his heirs, 
wis., to the heirs of his body. It is indeed ſaid in Carthers, 
where the caſe is very ſhortly, reported, that the Court laid a 
great ſtreſs upon it's being a conveyance by way of uſe, which 
conveyances they ſaid had been always conſtrued as wills, and 
that they were not tied up to the ſtrict forms of conveyances at 
common law, and that it was ſo adjudged on the ſame deed in 
B. C. on a ſpecial verdict. I own that Carthew is in general a 


(a) 1 Lord Ram. 101, and 3 Salk. 337, S. C. 
3A | 3 . l very 
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* good and a very faithful reporter; but I ſabey he was taiſ- 
taken here, becauſe I cannot think that the Court would give fo 
abſurd a reaſon for their judgtnent, eſpecially ſince there is not 
a word faid of it in 5 Modern, where the caſe and the ar- 
guments upon it are very particularly reported. However if 
this had been as Curtbet reports, yet it is a ſingle caſe, it is 


contrary to reaſon and common experience, and ſuch a deter- 
mination would make ſuch a confuſion in all the property of 


the people of this Kingdom, that I own I ſhould have no regard 


| 4085; 4 Bro. Parl. Caf: 3533 


1863 and Doe d. Compere v. Hicks, 7 


to it but think that the contrary ought to be declared to be law. 


As to the ſecond con, what is the operation of this fine, 
there may be ſome difficulty to determine it, and there being 
no neceſſity we ſhall give no opinion upon it. I ſhall only ſay 
that it appears by the examination of the officer that a fine is 
not ſaid to be engroſſed till ĩt comes to the Chirographer, and he 
makes out the ſeveral parts of it; and it is never proclaimed, 
nor can it be ſo, until it is brought to him and engroſſed, though 
it may operate as a fine without proclamations from the time 
when it was firſt levied. Nor ſhall we determine whether or 
not this is to be conſidered as a fine with pr ations or not, 


the action being brought before the time when all the procla- 


mations were expired, and all the proclamations being made 
that eould be made before that time; betauſe it is clear that this 


was a fitie of one fort or other, and there is an La Gay 


that the hae was void; as if not, 


Thirdly, We are all of opinion that 8 4 te in poſſeſſion 
levies a fine of any ſort, the parties out of poſſeſſion cannot 
maintain an ejectment without an actual entry. There was no 
diſtinction made by the Judges in the refolution which they 
came to in the 2d of Anne between this or that ſort of fine: 
but their reſolution was general, that there muſt be an actual 
entty in order to avoid a fine (a). The reſolution in the caſe 


of Little v. Henton, Sath. 259, in which were cited the caſe of 


Withers and . 3 Keb. 218, and the caſe of Hye v. Billing 


(a) "Reel V. Parkburft | Dur & E. 4.35 1 it has FT been 

a determined that it is not neceffary in the 
Adams, 2 Str. 1128; Oates v. 3 1 caſe of a fine at common law. Fenkinsd. 
3 Burn. 1897; Gottiith v. Cater, Bongl. Harri v. Pyithard, 2 Will: 45. 


1 Pentr. 


TRINITY TERM, 12 & 13 G80. U. CP. 


1 — 33a, extends only (a) to an entry for nonpayment of 
rent; and; the-reafon given for it in all theſe caſes is that the 
 confeffhon:of leaſe entry and ouſter was fafficient. As this has 
been ſo long ſettled; I am not for altering it now : but were it 
a new cafe; I ſhould be of a different opinion even in reſpect 
to an entry for nonpayment of rent, becauſe the reaſon given 
for it is abſurd; the confeſſion of the entry in the rule being 
only a confeſſion of the entry of the nominal plaintiff and not 
a confeſſion of the entry of the leſſor. Though therefore I ſhall 
think myſelf bound by this rule, which has been fo long eſta- 
bliſhed, as far as it goes, yet I am. ſo little ſatisfied with the rea- 
ſon af it that I-ſhall never be for extending it one jot farther. 


Without therefore giving: any. poſitive opinion on the two firſt 
points, as we are all agreed on the third and have not the leaſt 
doubt, the verdict given for the plaintiff muſt be ſet afide ac- 


cording to the rule of niſi. prius, and the plaintiff muſt. pay the 
coſts of a nonſuit.“ 


(a) But in Oates d. Vi fall v. Binden, .yond the actual entry (a). In all other 
3 Burr. 1897, Lord Mansfield, in deliver- | caſes the confeſſion of leaſe entry and ouſter 
ing the opinion of the Court, ſaid To | is ſufficient. And fo it is now ſettled that 
avoid a fine there muſt be an actual entry; | it is ſufficient for an ejectment brought 
and the demiſe-cannot be carried back be- | upon a condition broken.” 


(1) And it has fince been raled in Compere v. Hicks, 7 — & Eaft 727, that the 


party after he has made an actual entry cannot recover the meſne profits that accrued. 


before, 


Roxx so againſt TocxwLX. 


22 Serj. e eb againſt a rule to ſet aſide an 


execution in an action brought upon a judgment by the 
defendant in the firſt action for the coſts, becauſe a writ of 
error had been brought and allowed on the judgment in the firſt 


And he objected againſt the rule, becauſe there was no motion 
to ſtay the proceedings in the ſecond action, in which caſe the 
Court would have ordered the plaintiff not to take out execution 
ſo long as the writ of error was depending, but would have . 
given him _ to proceed to judgment. And he inſiſted that 


there 
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The Court 
refuſed to ſet 
aſide the exe- 


cution in the 


ſecond action, 
(a writ of er- 
ror having 


been brought 


on the firſt 
judgmeut,) 
becauſe the 
defendant 
had not be- 
fore applied 
to ſtay the 
roceedings 
in the ſecond 
action. 


Sir G. Co. 
159. S. C. 
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1739. there helng' no ſuch motion the plaintiff was at liberty. by the 
pI eourſe of the Court to take out execution in the ſecond action 
rect. notwithſtanding ſuch writ of error. And he cited the caſe of 

e Humpbreyt v. Daniel (a) in this court, P. 9 Geo. 2., where this 
point was expreſsly ſo determined. Beſides he infifted that no 


bail had been put in upon ſuch writ of error, and that therefore 
it * Doing. | 


Eyre Serj t. FRY 101 

No bail was neceſſary, becauſe this was an Alon on a Mag- 
ment only for coſts; which was agreed. And as to the principal 
objection, he relied on the reaſon of the caſe, becauſe otherwiſe 
there might be a contrariety of judgment. But he admitted 
that the common Practice is to apply to the Court to ftay the 
proveedings. 


Rule diſcharged by The Court, according to the caſe of Hum- 
pbreys v. Daniel, which was agreed to be as cited (b)”. 


(a) Barnes 202 ; and Sir G. Co. 1 29. - (b) See the next caſe ; Clarkſon v. Phyſick. 


M. 1 G. 2. . wy. | . | 
Thadas, CLARKSON againſt PaySICE. 


Nov. 8th. | | 1 35:0 5303 246 3 

gg « ACTION an a judgment, Writ-of error on the firſt judg- 

ve, ment. The plaintiff in the action had proceeded to 
judgment and taken out a capias ad ſatisfaciendum, which had 
been delivered into the hands of the ſheriff and a warrant made 
out, but it was not actually executed before the motion. The 
defendant had never applied to the Court, but now moved to 
ſtay execution in the ſecond action by reaſon of the writ of 
error depending-on the firſt. And 


.Comyns Serjt. for the dofradant a to Aifiioguiſh i it 

from the caſe of Robinſon v. Tuchwell (a) and the caſe of 

 Humpbrys v. Daniel there cited, becauſe in both thoſe caſes the 
execution was actually executed before the motion. 


But The Court were of opinion that this was a diſtinction 
without a inen and that the defendant, if he would * 


(a) The preceding cale. ; 
execution 


MICHAELM AS TERM, 1 3 Gro. II. C. P. 


execution for this reaſon, ought to apply before judgment. 
However the matter was compromiſed; and a rule was entered 
into by conſent that upon the defendant's bringing the money 
into court, and agreeing to bring no writ of error on the ſecond 
judgment, the proceedings on the execution ſhould be ſtayed 
until the writ of error was determined”. 


\ 
- 


WaNnT againſt SWAYNE. 


Rol- E bad been obtained againſt Hutchinſon, admi- 
niſtrator of Duckworth deputy bailiff of Simpſon chief 
bailiff of the Honor of Pontefract i in Yorkſhire, to ſhew cauſe 
why he ſhould not pay a ſum of money recovered by Want 
againſt Srwayne, for which a writ of execution had been taken 
out and the warrant delivered to Duckworth, and which 
money was alleged to have been received by Hutchinſon ſince 
the death of Duckworth. 


And now, upon Weste cauſe, the caſe came out to be that 
the warrant was delivered to Duchtorth in his lifetime, who 
inſtead of executing it as he ought having ſome money owing 
to him from Swayne took a ſecurity from Swayne for his own 


1 85 1 
1739. 
CLARKSON 


againſt 
PAHYSICK. 


M. 13 G. 2. 
Thurſday, 
OR. 25th. 


The Court 


refuſed to or- 
der the ad- 
miniſtrator of 
a bailiff (to 
whom an 
execution 
had been de- 
livered) to 
pay over to 
the plaintiff 
the money 
which he had 
received af. 
ter the bail - 
iff's death. 


money and the money due to Want, and after the death of | 


Duckworth Hutchinſon, as his adminiſtrator, received the whole 
money of Swayne. Hutchinſon in his affidavit did not deny the 


receipt of the money, but inſiſted that at firſt when he received, 
the money he did not know that any of it was on the account of 


Want's execution, that he took out adminiſtration as a con- 
ſiderable creditor of Duchwworth's, and that he had either retained 
or paid to the creditors of Duckworth more money than he had 
received, and that he had no aſſets in his hands. 


The Court were of -opinion that they could give Want no re- 
medy in this ſummary way, but left him to purſue his remedy 
at law or in a court of equity as he could; but ſeemed to think 
him without remedy, becauſe he could not be in a better con- 
dition than if Duckworth had actually received the money on 
the execution, ia which caſe Fart would only have been a cre- 

3B hes ditor 
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M. 13 G. 2. 
Wedneſday, 
. Nov. 28th. 


If a bo 
martia 
given 
tees, condi- 
| tioned to 
leave the in- 
tended wife a 
ſum of mo- 
ney, and the 
wife be made 
the executrix 
of the obli- 
gor, ſhe may 
retain the 
amobnt of 
the bond, 
and plead 
ſuch retainer 
to an action 
brought 
againſt her 
by another 
bond creditor 
of the huſ- 
band. 
—- Secus, if 
the bond be 
conditioned 
to pay the 
truſtees the 
money in 
truſt for the 
wife; but in 
 Fuch caſe the 
wife may pay 
the truſtees 
ont of the 
aſſets, or pa 
out of 44 F 
own money 
and retain aſ- 
ſets pro 
tanto, or con- 
feſs judgment 
to the truſ- 


bond (or 
e) 3 
truſ- 


tees to cover 


aſſets. 


292, oct. ed., but without the judgment 


ſuppoſed to have been given by Page and 


B. R. and Mr. J. Denton was not in court 


ditor on fimple contract, and the adminiſtrator might have pre- 
ferred any other credltore in 1 N or el to pay him- 
FE? - 


Joan MaxrtorT againff ElizastTa Tnoursox 
Executrix of WILLIAM TwomrsoN (a). 
| LH. 12. GEO. II. Rol. 1285.) | 


EBT on a bond-of the eſtaor, d dated zoth January 1732 
in the penalty of 100 1. 


. oyer of the bond and condition, which 


is for the payment of 50 l. and intereſt on the zoth of July then 


next. And then pleaded that W. Tbomßſon her huſband before 


her marriage, on the 22d of 'Fuly 4728, became bound to 


Eleanor Baldwin and M. White in the penal ſum of 8007., with 
condition that if the ſaid V. Thomp/on ſhould at his death leave 


to the faid Elizabeth, his intended wife, if the ſaid marriage 


took effect and ſhe ſhould ſurvive him, the juſt ſum of 400/., 


free and clear from all debts demands and incumbrances what- 
ſoever, then the ſaid obligation ſhould be void. And ſhe fur- 
ther pleaded that the marriage took effect; and that her huſ- 


band on the 17th of December 1736 made his will and appointed 


her ſole executrix, and died on the 25th of September 1737 
that ſhe proved the will roth O#ober 1737; and that the ſaid 
M. Thompfon did not at his death leave to the ſaid Elizabeth the 
ſaid 400 J. or any part thereof, but the ſame is ſtill unpaid, and 
the ſaid bond is ſtill in force not cancelled annulled or in any- 


wiſe ſatisfied. And the defendant further pleaded that the hath 


fully ad miniſtered all the goods and chattels which were of the 
ſaid W. Thompſon at the time of his death in the hands of the 


defendant to be adminiſtered, except goods and chattels to the 
amount of 5 .; and that ſhe hath no more; which are not 


when this caſe was decided. The whole # 
of that paragraph is probably the argument 
of counſel, and Page and Denton” the 
name a cgſe on this ſubjeR reported in 
1 Veutr, 354, on which the GR were 
commenting | 


(a) This. eaſe is reported in 7 Med... 
of the Court. In page 293 an opinion is 


Denton Juſtices: but that is evidently a 
miſtake, Mr. J. Page being a Judge of | 


ſufficient 


_- 'MICHAELMAS TERM, 13 C80. H. CP. 
ſufficient to ſatisfy to the ſaid Elizabeth the ſaid 400 J., and 

which are bound ſubject and liable to the ſaid Elisabeth for 

payment and ſatisfaction thereof, and which ſhe retained (a) and 


hath a right to retain in her own hands towards ſatisfaction 
thereof; and ſo prays — of the action. 


9 


odjections to the plea; 


1ſt, That the defendant could not retain, becauſe the bond 
was made to truſtees and not to her; but that if ſhe would 
have covered the aſſets, ſhe ſhould have cauſed the truſtees to 
have brought an action againſt her and have confeſſed judg- 


leave and not pay; and that if the 4007, mentioned in the con- 
dition could be conſidered as a debt due to her, it was at moſt 
but a debt on ſimple contract, and therefore ſhe could not retain 
it againſt a bond creditor. - 


2dly, That the plea is inconſiſtent with itſelf; for the infiſts 
at firſt that no part of the 400 J. is paid, and yet afterwards 
admits that ſhe has 5 J. in her hands, which ſhe has retained to- 
wards ſatinfaction nn 


Per Gre (Denton J. abſent, dut agreeing with us) 


The juſtice and equity of the caſe being with the defendant, 
we ought to go as far as we can to make her plea good, and 
eſpecially ſince ſhe has ated a very fair and honeſt part. For 
the might, by confeſſing judgment to her truſtees, have covered 
aſſets to the amount of 800 l., within the rule that was laid 
down in B. R. in the caſe of the Bank of England v. Mor- 


* 


(a) Vide Clhift's Eu. 349 T homey. for the plaintiff and Draper Serjt.. for the 


(5) This caſe was twice argued, the firſt | by Vynne Serjt. for the former and Bur- 
time in Eafter term 1739 by Belfield 385 nett Serjt. for "ID latter. 


rice; 


The plalntilf demutred generally and the defendant joined in 


| Belfield Serjt. and Wynne Sei. oy the e 00 took two 


ment in ſuch action. That the words in the condition are 


156; 2 Broum 735 Vi dian's Entr. 188. | defendant, and on the 27th of Ofober 1739 


| 187 
222. 


pep ran 
again 


Tromyso0n, 
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17 39. rice (a); for ſhe had it not in Bert i to wining the. ur 
| By ag ant of the bond being ne + - 


againſt 
'THOMPSON. 


That an executor may retain for a, debt due to him- 
ſelf (5) againſt any creditors in an equal degree is undoubted 
Jaw: it would be endleſs to cite caſes to that purpoſe; and the 
plain reaſon of it is, becauſe he cannot ſue himſelf, and the law 

will never ſuffer that a right ſhould be without a remedy, 


-But the objection here is that the bond is not to the executrix 
herſelf, but to the truſtees, and ſo the debt in point of law is 
due to them. If the money in the condition had been to have 
been paid to them, though in truſt for her, there would have 
been ſomething more i in that argument; and we ſhould have 
been of opinion in that caſe that this plea, as pleaded, would not 
have been good. But though ſhe. could not in that caſe have 
retained, ſhe might have paid the money to the truſſees and 
inſiſted on the payment, or ſhe might have paid it out of her 
own money arid have retained aſſets pro tanto. For that an 

executor, if he pay his teſtator's debts out of his own money, 
may retain aſſets pro tanto againſt creditors of an equal degree 
is expreſsly held in Dyer 2. a.; Moor 2.; Cloydon v. Spen/ar ; 
2 Rol. Ar. 684. # 113 nd! in ſeveral other books. 


But in this caſe the payment in the condition being to the 
.executrix herſelf-(c), we are of opinion that ſhe may retain 
ſufficient to ſatisfy it according to the caſe of Ro/helly v. Go- 
. dolphin reported in Raym. 48 3, 2 Show. 403, and by the name 
of Boſtellet v. Godolphin, in Skinner 214, and adjudged in B. R. 
M. 34 Car. 2., which is a caſe almoſt in point. There a bond 


(a) Since reported in 2 Str. 1028 ; | the intervention of a truſtee, the promiſe 
Rep. temp. Hardw..219; and 4 Bro. | or bond is not releaſed by the marriage; 
Harl. Caſ. 287. and if the wife be made executrix, ſhe 

(5) Or in truſt for another. | Vide may retain in ſatisfaction of ſuch debt. 
Plumer v. Marchant, 3 Burr. 1380. But Cage v. Afton, 12 Mod. 290; Cm. Rep. 
an executor de ſon tort cannot retain in 67; Sall. 325; and 1 Ld. Raym. 5153 

ſatisfaction of his own debt. Yaughan v. | Cannel v. Buckle, 2 P. Mis. 242 Mil- 
Brown, 2 Str. 1 106. and Curtis v. Vernon, | bourn v. Ewart, 5 Durnf. & E. 381; 
3 D. & E. 590. and Hayes d. Foord v. Faord, there cited, 
(e) And where the promiſe or bond is 396. 

made to the intended wife herſelf, without 


3 
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was given before marriage to two traſtees, with condition to 
pay to the defendant the widow 3000 J. within fourteen days 
aſter the huſband's (the teſtator's) death: it was held that the 
widow being executrix might -retain ſufficient to pay herſelf 
that 3000/. The only difference between the caſes is that it is 


leave in one and pay in the other. But that, we think, makes 
no material difference, for that © leave“ is che ſame as 


* pay” (oh. 


As to the objeckion that this muſt be conſidered as a debt on 
ſimple contract, we think there is no weight in it. For when- 
ever a' man by deed- obliges himſelf to pay money to another, 
it is a debt by ſpecialty ; and if it were otherwiſe, all money 
to be paid by the conditions of bonds muſt be confidered as debts 
en ſimple contract if the bond be not forfeited in the lifetime of 
the teſtator, Wien was never yet pretended. 


As to the ſecond objection - the merits being clear with the 
defendant, we will endeavour to make the plea good if we can; 
and we think that the objection may eaſily be got over. To 
be ſure, it miglit have been pleaded better: but we think that 
the plea may be ſo conſtrued as not to be inconſiſtent; For 
no aſſets might come to the defendant's hands immediately on 
the death of the teſtator, but thoſe confeſſed by the plea might 
come to her hands afterwards. And as to thoſe words © the 
fame is ſtill unpaid”; if /ame (as ic may) be taken to relate to 
the whole 400 J. there is no repugnancy ; or if it be conſtrued 
to any part thereof it is true; for he was to leave her 400 /. 
free and clear from all debts demands and incumbrances what- 
foever ; whereas the 57, confeſſed would certainly be liable ta 


pay the plaintiff's demand if ſhe did not cover it in the manner 
in which. ſhe has done. 


e Mete was given for the defendant." 


(a) And ſo it was ruled in Ceekeraft v. | porter adds a quære toit) and in Licks) Ve 
Black, 17. Was. 398 + (though the re- Caſey, 2 Bl, Rep. 0 5. 
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X 
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_ againſt. Tatzor Ty 


As attech- g 4 oth nit had. been made againſt the Noche amy for 


ment award. © 


ed agaioſt an attachment for nonpayment of the coſts, judgment 
oy rochein having been given againſt the plaintiff and the coſts taxed. 
plaintiff for = 

nonpayment 


. ofcoſts alter Eyre Serjt. ſhewed cauſe aw the rule; ad inſiſted that 


judgment for 


the defead- -the prochein amy ought not to be liable to coſts there being no 


ant. 


judgment againſt him. And he ſaid that the officers. of the 

arnes 128. 

Prac. Reg. court were formerly appointed guardians and procheins amies 

e, to. ſue and defend for infants, and the Court could never - intend 
to ſubject them to coſts. He cited 2 /nff; 261. And inſiſted 
that they ought to be no more liable e colts. than attornies. 


Skinner Serjt. contfdinfiſte that this'i 18 the only reaſan. why 
guardians. and procheins ainies are appointed, in order to be 
reſponſible for the coſts, becauſe the infants are dot. 88 80 ha 
cited the caſe of Engleficld : v. Round, Hil. 1 7200). 


7 


I was OY opinion that the rule 9 be made abſolute; for 
however the practice might be anciently, the officers, of the 
court are not now uſually. appointed either guardians or pro- 
cheins amies. And the practice was probably altered for this 
very reaſon, becauſe they would be liable to cofts. It is pro- 
bably for this reaſon that they do appoint attornies; for other- 
wiſe I ſee no reaſon why an infant may not as well appoint an 
attorney by the leave of the court as a prochein amy. An infant 
by law may make a preſentation to a beneſice, though of never 
ſuch tender years. The argument that there is no judgment 
againſt the prochein amy is of no weight; for there is no judg- 
ment againſt the leſſor of the plaintiff ieee dent | 


Mr. J. Forteſeue Aland was of the ſame opinion; oy faid 
that it had been ſo frequently adjudged i in B. R. while he fat 


there. The procheins amies may have ſatisfaction over againft 
the ey, and generally they take Oy 


(e) Sir G. C. 32; and Roper v. Harriſm, there cited, 8. P. * 
5 | Wy . Ir. 


| 
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Mr. J. W. Forteſcue was of the ſame opinion; and ſaid that the 
Court of Chancery, if a motion be made to change the prochein 
amy; always refer it to the Maſter to ſee by the Parion * 
in his room be a ee * 1 84a. 


5 80 the rule was male abſolute.” 2 


4 
1 
- by 1 4 
1 


Davis  agdinſ} MaANSELL, 
OTION by the plaintiff after iſſue Joined to have the 


"M 


10 in, the plaintiff offering to 8 od ah AE OE the coſts af- 
terwards when taxed. 


| I thought this motion not reafonable, unleſs the plaintiff 
would pay the defendant the whole coſts of the ſuit to this 
time as he would be entitled to them in caſe the plaintiff had 
gone on to trial and had reeovered no more than the defendant 
had brought in; it being the plaintiff's fault that he een 
© far without erer the wy ous.” 


But the prothonotaries certified that g courſe of e court 
was otherwiſe; ; 2 T* +521 | 
Brother F 5 05 Alent 8 with Wan that the plaintiff 
might take out the money at any time before trial, and would be 
entitled to coſts till the time of the money brought in, and ſhould 
only pay the defendant coſts for the proceedings afterwards (a). 


| The cafe of Savage v. Franklyn (b), Hil. 8 Geo. a. was cited to 


this purpoſe ; and the prothonotaries ſaid that there was a mul- 
titude of caſes of the ſame ſort. 


So this coming on upon the defendant's ſhewing cauſe againſt 
a rule which had been made niſi before, the rule was made ab- 
oO o ah | 


@ Fans v. WY: chal Barnes 234; ; and | up to the time of the defendant's paying 
Hartley v. Bateſon, 1 D. & E. 9 S. P. money Into court. Stevenſon v. Yorke, 4D. 
(“) Barnes 280. E. 10; and Kabell v. Hugſon, ib. 11. 
(e) But if the plaintiff proceed to trial | Nor if he. un to trial, and a juror is 
and fail, he is not entitled to the coſts even | withdrawn, Araber v. Jobgſon, 3 D. & 


” * 
TE ey, e | Z. 69 
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money out of court and coſts to the time of bringing 1 


Ei 
1739. 


—ů— 
way Uk 


ain 
Tire. 


H. 13 0. 2. 


F 1 key 
February iſt, 


If plaintiff 
roceed after 
the deſend- 


ant has paid 


money into 
court, the 
Court wil! 
before trial 
Allow him to 
take it out 
with coſts to 
the time of 
ying it in, 
bh his paying 
the defed d- 
ant his ſub- 
ſequent coſts. 


Barnes 282. 
Prac. Reg. 
255. 8. C. 
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Feb. 6th. 


A lord may 
ſeize as well 
as diſtrain 
for heriot 


_ ſervice. 


—Botifa ; 
heriot be re- 
ſerved by 
deed ſinee 
the ſtat. quia 
emptores, _ 
payable. by 


| tenant in fee, 


it will be 
conſidered as 
rent, and 
they the 


daudlord 


cannot ſeize, 


but muſt 


eitberdiſtrain 
or briog an 


action for 
non payment. 


wag a. right to ſeiſe theſe goods as beriots 


1 ULAR: ra, 4308601 1. . 
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Goboirun Epwanns | and Jon. Seien again 
. Acton MossLev and THOMAS STANLEY. | FÞ 


” PRESPaSs for taking and. carrying away. a boat AD a 

cabinet. It came on befofe my Brother William Forteſcue 
at the Salop aſſizes. Verdict for the ** — to the 
3 of the Judge on this caſe. | 


ln. treſpaſs the n juſtified taking * carrying away 
the boat and cabinet for two heriots, which they inſiſted became 
due to the defendant Moſeley, as lord of the magor of Bildwa- 
on the death of Samuel Edwards, who died ſeiſed of nds | in 
the manor called M. oft Co Micr and Moe, | 


* order to oth out this right the! defendants 1 in 
evidence the counterpart. of a feaffment, dated 3oth of Auguſt 
22 Eli. , betw een Edward Gray of Bildwas in the county of 
Salop of the one part and Launcelat Lacon of Kendley in the ſaid 
county of the other part; whereby the ſaid Edward, under 
whom the defendant Mo/eley claims, granted the premiſes to the 
aid Launcelot, under whom the ſaid Samuel Edwards claimed, 
and his heirs at and under the yearly rent of 164.; and in the 
ſaid feoffment is the following reſervation, viz. and paying ²0 
Beriott at the deceaſe of him the ſaid Launcelot, and the deceaſe 


or deceaſes of all and every his heirs or aſſigns of the premiſes. 


It likewiſe appeared in evidence that the defendants ſeiſed the 
ſaid boat and cabinet, which belonged to the faid Samuel who 


a died ſeiſed, for the two heriots reſerved by the ſaid deed. 


The queſtion was whether on this title the defendant Moſeley 


_ 


The ole at the aſſizes was ſo drawn up that if the * 
ſhould be of opinion with the plaintiffs, then the defendants 


— 


_ 


— — 
— 


5 57. Nor, if he enter into a conſolida- ing money. into.court in the other aQions 


tion rule in actions on a policy of in- | that were not tried. Bur/all v. Horner, 
furance, and become nonſuit in one, is he 7 D. & E. 372; and Tikes v. Hilſon, E. 
entitled to the coſts up to the time of pay- | 39 C. 3. B. R. 

. 5 15 e ſhould 


* 
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ſhould return the good and pay the plaintiffs their coſts, but 1739, 40. 


if the Judge ſhould be of opinion with the defendants, then It” 
they r retain the + N e and the Segen mould pay the W 


coſts. | 
. ale had been ſpoken to before the Judge (a); and though _ 

he was clearly of opinion with the plaintiffs, yet on the impor- 1 
tunity of the counſel he was prevailed on to let it come before 
the Court: but he ſaid that he left it to the jury whether the 
defendants took the goods by way of diſtreſs for the heriots, 

or ſeized them as heriots ; and that Op: found that 1 ſeized 
them as heriots. 


This caſe coming this oy before the Oi, 


Sinner See for the defendants inſiſted, rſt, that this reſery- 
ation was certain enough ; and 2dly, that the defendants had 3 
right to ſeize the _ as nne 


He inſiſted, as to the firſt, that © heriot” vi termini does 
not fignify the beſt beaſt; for which purpoſe he cited Lambert 
de priſeis Anglorum legibus fo. 423. Spelman's Glofſ. 287, 8; Co. 
Copyholder, p. 25; and the preface to a treatiſe written by 
Fortefeue J. of abſolute and limited monarchy. And he inſiſted 
that heriots were nog ſervices, but a part of the feudal tenure. 
He faid that for heriot cuſtom a man may either ſeize or diſtrain; 
and that the ſame has long ſince been holden to be law in reſpeQ 
to heriot ſervice (5), though this was formerly doubted (5). He 
inſiſted that this was heriot ſervice; and that though a Heriot 
uſually means the beſt beaſt, it is otherwiſe in ſeveral manors, 
and muſt be determined by the cuſtom of the manor. 


{a) It was * before him by Mr. 


Hollings and Mr. Taylor for the plaintiffs, 
and by Skinner King's Serjt. Hayward 
Serjt, and Mr. Wilbraham for n 
ants, 

(5) In the time of Edward the Third. | 
See M. 6 Ed z. 36. pl. 3; Fitz. Abr. 
* Heriot,” pl. 2; Bro. Ar. © Heriot,” 


3 7 * 907 Odibam v. Smith, Cre. | 


"ID 


Eliz. 589; Moor 540, 10 B. R. reverſing 


the judgment in B. C. And. 298; Parker © 
ve Gage, 1 Show. $1, and Holt's Rep. 

337; Major v. Brandwood, Cro. Car. 2603 
| Ofborne v. Sture, 2 Lutw. 1367; and 


Auſtin V. Bennet, Salk. 356. 
(c) Vide Keilw. 82; Bendl. 30. pl. 47; 


and Dot. & Stud. Dial. 2. c. g. fo. 76. 


Bootle 


„ - DART TER My 23 00, ll. d v. 


1739940.  Baatle Berit · for the plaintiffs inſiſted that a hexigt properly. 
HIT: fignifies'the beſt beaſt, hut admitted that by a particular cuſtom 
there may be a heriot of the beſt goods. And be cited Hob. 

176; Hutton 4. He admitted that if this were a good reſerva- 
tion, the lord of the manor might ſeize the things in queſtion 
for heriots, but inſiſted that this reſervation was uncertain and 
void, as © heriot” is a word of no certain fignification. 


againſt 
Mos LEY. 


1 was clearly of opinion for the plaintiffs as to both points, 
though Bootle Serjt. for the plaintiffs gave up one of them. 


vt, I admitted it to be good law that a man may ſeize as wel 

as diſtrain for heriot ſervice. But I was of opinion that theſe 
could not be conſidered as heriots, becauſe heriots are ſervices 
and part of the tenure; and ſince the ſtatute of quia emptores 
| terrarum no tenures can be created or heriots reſerved. It muſt 
be conſidered therefore only in the preſent caſe as the reſervation 
of a rent or an agreement to pay a certain thing; and conſe- 
quently if a rent, it muſt be certain what that rent is, and there 
muſt be the ſame certainty if it be conſidered as an agreement 
to pay or deliver any thing. Now the word © heriot” has no 
certain ſignification: but the meaning of it muſt always be de- 
termined by the cuſtom (a) of the manor, which can have no 
operation in the preſent caſe... If it has any certain ſignification, 
it means (as has been inſiſted) the beſt animal; and if fo, for 
that reaſon likewiſe this ſeizure of dead gogge cannot he zuſtihed, 


2dly, I was of opinion likewiſe that the defendants a not 
. ſeize the things in queſtion, even though the reſervation had 
been certain enough; 1. If it be conſidered as a rent, no one 
can ſeize a thing reſerved as a rent, but muſt either diſtrain for 
it or bring an action. 2. If it be conſidered as an agreement 
to pay or deliver any thing, j no one can ſeize upon ſuch agree- 
ment, but muſt bring his aftion upon the agrecment if it be 
not performed. 


7 


Mr. J. Farteſue Aland was of the ſame opinion. And he 
ſaid that © heriot” was originally derived from © here”, which 
in Saxon wee an army, and * geat which ſignifies provi- 


(a) Vid. Parkin v. Radcliffe, Be/. 0 Pull. 282. 


ſion 


ILA TERM- 13 Geo. II. C. P. 


ſion 005 and that the teſetvation was originally of ſomething 
proper for an army. And he EDA the 1 diet th 
was derived from lin. | | 


Mr. J. Wan. Buga was of the — opinion; adding that 
be was always of this opinion both at the trial and when the 
. caſe ecken to before him. 


defendauts inſiſted much to have it ſpoken to again; but, chinking 
it to be A very clear caſe, we would not permit it. / 


80⁰ we gave judgment for the plaintiffs according to [the rule. 5 


be 


of 


Cz. Lit. 185. b., that © here” ſignified 


Join, DzxNzTT againſt Jonx Groves, Joun STBEL, 
and Jou EDWARDS. 


1738 broke and entered the houſe of the plaintiff at Steyning 
in S»/ex, and continued there ten days without the licenſe and 
againſt the will of the plaintiff, and for the whole time greatly 
diſturbed the plaintiff in the peaceable poſſeſſion of the ſaid 
houſe, and ſeized took kept and detained and converted to their 
own uſe and ſold and diſpoſed of divers goods and chattels par- 
_ ticularly ſpecified in the declaration to the value of 100/. ; 
amg 1500, 


The defendants pleaded not Ea as 10 all the treſpaſs, ex- 
cept breaking and entering the faid houſe and continuing there 
for the ſpace of ten days and diſturbing the plaintiff in the poſ- 


ſeſſion thereof for the Tad ten days; and thereupon iſſue is 
Joined. | | 


And as to breaking and entering Me ſaid bouſe &c, they 
pleaded that before the ſaid time when &c via, 21ſt January 
1738 the plaintiff licenſed the ſaid John Steel to enter the ſaid 
houſe and to contiaue therein for the ſale of divers goods and 


(a) Contrary to Lord Cole definition, | lord and « geat” be; i.e. the 1 


„Taustess for . the defendants on * goth of 0 | 


I9 $ 
1739, 40. 


— 

EpwarDs 
again 

Mesar kr. 


After we had delivered our opinions, Hayward Serjt. for the 


H. 13 Geo. 2. 
Wedneſday, 
Feb. 6th. 


If A. licenſe 
B. to enter 
his houſe to 
ſell goods, B. 
may take aſ- 
ſiſtants if ne- 
ce ſſary for the 
purpoſe of 
ſ-lling the 
goods. 
And if it be 
leaded that 
„ and alſo 
C. and D. his 
ſervants and 
by his com- 
mandentered 
for that pur- 
poſe, and 


neceſſarily 


continued 


there ſo long, 


it will be un- 


derſtood that 


it was necel- 
ſary ſor them 
all zo enter, 


196 ? 


s 
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1739, 40. chattels of the ſaid John Steel i in the ſaid houſe; by virtue of 


——ů — 
Dex Nv ET 


ee. 


>; 


which ſaid licenſe he the ſaid ohn Steel in his own right and | 


the ſaid John Grover and Jabn Edwards as his ſervants and by 


his command afterwards, vis. at the ſaid time when & c peaceably 


entered the ſaid houſe in which &c by and through the door 


thereof (then being open) to ſell the ſaid goods and chattels of 
the ſaid John Steel, and in and about the fale they the ſaid John 
Grover Jobn Steel and Jobn Edwards neceſſarily continued in 
the ſaid houſe in which & for the ſpace of ten days then next 


following, and in ſo doing they the ſaid John Grover Fohn 
Steel and Jobn Edwards did neceſſarily give as little diſturbance 


to the ſaid John Dennett on that occaſion as they could, which 
are the breaking and entering &c; and this they are ready t. to 


verify; wherefore they pray judgment Ge. 


"The plaimif demurred generally, and the defendantaoined i in 


| :demurrer. 


Agar Serjt. for the plaintiff took two objections to the plea; 
1ſt, In ſubſtance, that, it being jointly pleaded by all the defend- 


ants, if not good as to any of them, it was bad as to all (a) (quod 


.conceditur;) and that the licenſe, being only to ohn Steel, 
would not juſtify his taking the other two defendants along 
with him into the houſe; 2dly, That it was bad in point of 


form, for that the plea ought to have concluded to the country. 


Firſt; To ſupport the firſt objection he cited Bro. Ar. tit. 


« Licenſe,” pl. ro; and the caſe of Wickham and Walker, ad- 


Judged in this court, where it was ruled that a perſon qualified 
to kill game could not take others with him who were not 


qualified. And he infiſted very ſtrongly that the licenſe was per- 


| ſonal to Fobn Steel; and that therefore it could not juſtify the 


entry of any one elſe, at leaſt that it ought to have appeared in 
the plea that their entry was neceſſary for the purpoſes men- 
tioned in the licenſe, which is not alleged in the plea. 


Secondly; ; He inſiſted that the defendants ought to have con- 


cluded to the country, and not with hoc 1 955 ſunt e 


(a) Vid. Aorevia and Sper, 14 11 Geo. 2. ante 32. 3 92 
they 


HILART TERM, 13 Gzo. H. c. r. 
they having inſiſted on matters of fact which are properly tra- 

verſable; and that this is more than matter of form, and con- 

_ ſequently that it N be taken 9 of upon a Os 
demurrer. | 


Wynne Serjt. for the defendants. This is not a matter of 


_ pleaſure (a) and therefore different from the caſes cited. Where 
a man grants to another a matter of profit or licenſes him to do 
any thing which may be of profit to him, every thing which is 
incident and neceſſary for the obtaining of ſuch profit neceſſarily 
paſſes by ſuch grant or licenſe. Quando aliquid conceditur, 
conceditur id ſine quo illud fieri non poſſit. For this purpoſe he 
cited Cro. Fac. 377; Wing field v. Bell; 1 Rol. Abr. 339. C. 
pl. 3; and 1 Ventr. 45. And he put the caſe that a man ſhould 
licenſe another to remove a ſtone of ſeveral hundred pounds 
weight off his ground, it would be ridiculous to ſay that he 
could bring no one elſe on the \ rags to " him, but that he 
muſt do ĩt himſelf. 

As to the ſeeond . he inſiſted that if it were wrong, 
yet being mere matter of form, it ought to have been particularly 
aſſigned as a cauſe of demurrer, and could not be taken advan- 
tage of on a general demurrer. But he ſaid that it was very 
right, and better, and more for the advantage of the plaintiff 
| (the plea containing ſeveral matters of fact) than if the defend- 

ants had concluded to the country. 


I was clearly of opinion againſt the plaintiff in reſpect to bot! 


objections. As to the firſt; I agreed with Wynne that where a 


man is licenſed to do a thing, it neceffarily implies that he may 


do every thing without which that thing cannot be done; and 
unleſs a man could ſell goods to himſelf, and be both buyer and 
ſeller, it was abſurd to ſay that this was a licenſe to See! only to 
0 himſelf into the — Beſides it is highly provable. that he 


(a) In Hil. 13 Hen. 7. 13. the dic. un arbre in ſon bois, mes ſervants juſti- 
tinction is taken betwen thoſe licenſes that | fieront le ſier del arbre et l'entrer. The 
are given for pleaſure and thoſe for profit, former branch of this diſtinction is alſo 
that the former are merely perſonal, but | ſupported by a paſſage in Finch's Law, 16 
chat in the other caſe the perſon to whom | and 17, and the latter by a caſe in M. 
the licenſe is given may take others with | 13 Hen. 7. 10. | 

him; © Et iflint ſi on me licenſe a avoir | 


3 E might 


5 A 97 


1739, 40. 
— — 
DenneTtT 
againſt 


Gaovet., 
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1739, 40. might want to take ſeveral perſons along with him in order 
to aſſiſt in the ſale. And this is ſufficiently ſet forth in the 


Dennett : . 
gain} plea; for it is alleged that all three neceſſarily continued in the 


Rae houſe ten days to ſell the ſaid goods; and if their continuance 
| therein were neceſſary, their entrance muſt certainly be ſo too, 
and is therefore ſufficiently alleged. As to the caſe Wickham v. 

Walker, it has no reſemblance to this. 


As to the ſecond objection; I thought it (if any) only matter 
of form, and that therefore no advantage could be taken of it 
upon this general demurrer. But I was of opinion that the 
concluſion (a) of the plea was right, and better than if it had 
concluded to the country, nay, I was inclined to think that if 
it had been otherwile, it had been wrong; for if the plea had 
concluded to the country, and the plaintiff had joined iſſue upon 
it, it would have been a complicated iſſue, in which ſeveral 
matters very diſtin in their nature would have been put in 
one iſſue. But now the plaintiff had his choice either to traverſe 
any of theſe facts ſeparately, or to reply de injuria ſud propria 
abſque tali cauſa; whereby he would have put the whole plea 
in iſſue. e TBI 


4 Forteſcu- Aland, J. was of the ſame opinion; and ſaid that 
i the defendant had concluded to the country it had been wrong. 


Forteſcue W. J. was of the ſame opinion; and ſaid that here 
was a ſufficient averment of the neceflity, or if not the licenſe 
implied it; but of this I doubted. | 

| Per Curiam, 1 Judgment for the defendants.” 


(a) This ſeems to come within the | the affirmative ought to be averred. 


general rule, C. Lit. 303. a. that pleas in 
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Roper LADBROKE and Wi Gris againſt 
| Joszen * 


* ASE. The plaintiff Jeckrpi on ſeveral promiſes for goods 
ſold and delivered &c by them and one Charles Baynton 
deceaſed to the defendant; damage 20 /. 


The defendant comes and defends the wrong and injury when 


&c; and pleads that the plaintiffs ought not to have execution 


of any damages againſt the defendant to charge his perſon, be- 
cauſe he ſays that the ſaid ſeveral cauſes of action in the ſaid 
declaration mentioned accrued before the 1ſt of January 1736, 

to wit, on the 1ſt of January 1735, and that he the ſaid de- 
fendant on the 1ſt of January 1736 was actually beyond the 
ſeas in foreign parts, vis., at Helvoetſluys in Holland, and that 
he the ſaid defendant afterwards, 7o wit, at a general quarter 
ſeſſions of the peace holden for the city of Briſtol and county of 
the ſame city at the Guildhall of the ſame-and within the ſame 
city by adjournment on Wedneſday the gth of Augu/? 1738 be- 
fore Nathaniel Day the Mayor 6zc Juſtices of the ſaid city and 
county &c was duly diſcharged from his impriſonment aforeſaid ; 
and this he is ready to verify, wherefore he prays judgment if 
the plaintiffs ought to have execution againſt his perſon &c. 


'The plaintiffs reply that they ought not to be barred from 
baving execution againſt the ſaid defendant for the damages to 
be recovered to charge his perſon, becauſe they ſay that the ſaid 
Joſepbh did not ſurrender himſelf unto the gaoler or gaolers 
keeper or keepers of the King's Bench Marſhalſea or Fleet or to 
the priſon of ſuch county where he laſt dwelt for the fpace of 
ſix months; and this they are ready to verify, wherefore they 
pray Judgment . 


The defendant eee generally, and the plaintiffs join in 


demurrer. 
Draper 
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| 1739, 40. 
— 


H. 3 Geo. 6. 
Wedneſday, 
Feb. 6th, 


In pleading 
a judgment 
of a Court of 
limited juriſ- 
dition, it is 
neceilary to 
ſtate thoſe 


facts that give 


that Court a 
juriſdiction; 
and having 

ſtated thoſe, 


the party may 


allege gene- 


rally that that 


Court 
ſuch a judg- 
ment. 
—— The inſol - 
vent act 10 
Geo. 2. c. 
gave the 
Court of 
arter -: 
—— power 
to diſcharge 
certain per- 
ſons who had 
ſurrendered 
before a cer- 
tain time: 
held that in 
pleading a 
diſcharge by 
a Court of 
Seſſions it was 
neceſſary to 
allege that 
the party was 


10 priſon or 


had ſurren- 
dered himſelf 
before that 
time. 
—Sz2ying that 
* he wasduly 
diſcharged by 
the Court of 
Quarter Seſ- 
fions from his 
impriſonment 
aforeſaid” is 
not alone ſuf. 
ficient, 
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1 . 39,409. Draper Serjt. for the defendant inſiſted that the replication was 
Iss not good; for he ſaid that the Court of Seſſions having diſcharged 
| 2 the defendant this Court could not inquire into the regularity of 
8 the diſcharge, of which they were the proper judges. And for 
this he cited the caſe of Linwood v. Hophins, M. 8 Geo. 2, before 
Lord Hardwicke at Guildhall, where it being objeQed that 
5 proper notice was not given in the Gazette, he was of opinion 
that the Seſſions were the proper judges of this, and that it 
could not be inquired into upon the trial; and the caſe of 
Savage v. Field (a) B. R. M. py Geo. 2., where the lame thing 

was determined. 


Bellficld Serjt. for the plaintiffs admitted that, if it had appeared 
| that the Court had juriſdiction, their judgment muſt be taken to 
be right; and ſaid that this was all that was determined in the 
caſe of Savage v. Field, and that it was held i in that caſe that it 
was neceſſary to prove the ſurrender in order to ſhew that the 
Court had a juriſdiction. He infiſted that it ought to have been 
ſet forth in the plea that the defendant ſurrendered himſelf in 
order to give the Court a juriſdiction, which it is not. Upon 
the former acts it was always conſidered neceſſary to ſet forth 
that the party was in priſon in order to give the Court a juriſ- 
diction; and by the laſt act a ſurrender is made to be equal and 
tantamount to a legal impriſonment. Unleſs therefore it ap- 
pear that the party was legally in priſon or ſurrendered himſelf 
according to the 10 Geo. 2., he inſiſted that the Seſſions had no 
juriſdiction. He inſiſted likewiſe that the defendant ought to 
have confeſſed the action in his plea, before he pleaded in ex- 
oneration of his perſon. And he ſaid that for ought that ap- 
peared the defendant might have been committed for a criminal 
cauſe, which is not within the act. | 


Draper Serjt. in reply admitted that in the caſe of Savage v. 
Field it was held that it muſt be ſhewn that the Juſtices had a 
juriſdiction, but endeavoured to diſtinguiſh the preſent caſe, 
becauſe he ſaid that by the ſtat. 2 Anne the party was obliged 
to. plead an impriſonment, but that by this act he is not obliged 
to plead a ſurrender. 

(a) Rep. temp. Hardw. 186, 


(b) See Sallers v. Lawrence, poſi. Tr. 16 & 17 Geo. 2. 1 
8 ets But 
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But 1 was of opinion for the plaintiffs that hd plea was not 17 39,40. 
good, and therefore had no occaſion to give any opinion upon Jt 


LaDBrROKE 
the replication, F. |: S431 | againſt 


Janes, 

1 admitted chat if it had appeared (a) that the Seffions had a 
juriſdiction, it would have been ſufficient to have ſaid generally 
that the Seſſions had diſcharged him, and that we could not 
inquire into any facts neceſſary to be done by him in order to 
obtain his diſcharge, of which the Seſſions were the only and the 
proper judges, and muſt be taken to have adjudged right. But 
as in the caſe where an impriſonment is neceſſary it muſt always 
be ſet forth (5) that the party was in priſon in order to give the 

juſtices a-juriſdiQion, ſo I was of opinion that in this caſe it is 
equally, neceflary for the party to ſet forth that he ſurrendered 
_ himſelf, which by the laſt act is made tantamount to an im- 
priſonment, but it is not ſet forth in the preſent plea. that the 
party ſurrendered himſelf or that he was ever in priſon; for it is 
only ſaid that he was diſcharged from his impriſonment afore- 

. ſaid, whereas no impriſonment was mentioned before. And 
thought that the words of the laſt act did not warrant the diſ- 


/ 


UnMQion: taken by Draper. 3 . 


As to the Wen that che defendant ſhould have confeſſed 
the action, I did not think that there was much in it; for by 
not denying it and pleading only in exoneration of his perſon, I 
was of opinion that he had ſufficiently confeſſed it. 


Mr. J. Forteſcue A. of the ſame opinion ; and faid that the 
plaintiffs might have demurred to the plea, 


Mr. J. W. Forteſcue of the ſame opinion, 
*So judgment for the plaintifh” 


{a) See Sollers v. "Ok poft, Tr. | other under ſtat. 34 PR 3+ c. 69.,) that 
16 & 17 Geo, 2, the defendants were actually in cuſtody 

) See Citterel v. Hoke, Douzl. 97, | on the reſpective days &, and were duly 
and Marks v. Upton, 7 Durnf. & Eaſt | diſcharged at the Seſſons according to the 
395, where it is pleaded (in the firſt caſe | ſtatutes. | 
under Nat, 16 Geo. 3. c. 38., and in the. 


o 


1740. 


k. 13 G. 2, 
Thorday, 
May ged. 


Joſtification | 

lin treſpaſs) 
under a cuſ- 

tom for all 
the inhabit- 
ants of a 
town to walk 
and ride over 
a cloſe of 
arable land 
at all Jeaſon- 
Able times in 
the year was 


holden bad, 


becauſe it : p- 
peared that 
the treſpaſs 
was commit- 
ted when the 
corn was 
ſtanding, 
though the 
defendant 
everred that 
it was a ſea- 
ſonable time. 
—** Seaſons 
able time“ 


partly queſ- 
tion of law 


and partly of 


fat. 
—Replica- 

| tion de in- 
juris {va pro- 
- pria &c bad, 
when it-puts 
ſeveral diſ- 
tinct points 
in iſſue, 


and preſervation of the health of the inhabitants of the ſaid town 


on the ad of May 1738 and at divers times between that day and 


ſpecially that the places in which & are #200 cloſes of paſture 
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« 


* 
\ 3 


Tous Barr againſt GEORGE Wanpzi and Joun 
ESD Co alias * | 


Tas 4 of the Court 1 - LED Gen is & 
Millet Lord Chief Juſtice. © Treſpaſs, for that the defendants 


the 1 2th of the ſame month broke and entered two cloſes of the 
plaintiff called Shieldfeld and Little Shieldfield at the town and 
county of Newco/tle-upon-Tyne, and with their feet trod down 
pollen and conſumed the plaintiff's graſs and corn there grow- 
ing and with divers cattle trod down depaſtured ate up and 
conſumed other graſs and corn of the plaintiff's there growing 
and broke threw down and ſpoiled five perches of his Hedges ad 
five perches of his fences, and d other oO Sc to the dam 

of 201. 2 


The defendant 'Wardell as to the force and * and all the 
treſpaſs ſuppoſed to be done with bulls cows ſheep and ſwine 
pleads not guilty; and as to the reſidue of the treſpaſs pleads 


bounded (pront;) and that the ſaid two cloſes time out of mind 
and until &c were lying together without any hedge or fence 
and were part and parcel of certain lands called and known by 
the name of Shieldfeeld, and have been repaired to and uſed as a 
public place of reſort for the inhabitants of the town and county 
3 and that within the ſaid town time out of mind there 
hath been a certain ancient cuſtom there uſed 

that the inhabitants of the ſaid town time e, 
Naur at all Jeaſonable times in the year have had the . 
liberty and privilege and have uſed and been accuſtomed to have 
the eaſement liberty and privilege of walking and riding on 
horſeback in the ſaid cloſes for air and exerciſe for the benefit 


without any moleſtation or diſturbance whatſoever. And the 
ſaid defendant faith that on the ſaid 2d day of May and before 
and ever ſince he was and ſtill is an inhabitant of the ſaid town 
wherefore he on the ſaid 2d day of wy and at divers Gays 5 


. times 
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mes between that day and the 12th of the ſaid month, the ſaid 


the benefit and preſervation of his health; and becauſe the ſaid 


cloſes at the ſeveral times when &c were incloſed with the 


hedges and fences in the declaration mentioned ſo that the ſaid 
| defendant could not enter into the ſaid cloſes on horſeback with- 


out breaking and throwing down the ſaid hedges and fences the 


ſaid defendant at the ſeveral days and times when &c in order 

to enter into the ſaid cloſes on horſeback neceſſarily broke and 
threw-down the ſaid hedges and fences, and in walking and 
riding as aforeſaid neceſſarily trod down and conſumed with his 
feet in walking a little graſs and corn there growing, and the 


ſaid horſes mares and geldings on which the ſaid defendant rode 


in the ſaid cloſes trod down and conſumed and ſnatched and 
ate up a few morſels of graſs and corn there growing; doing as 
little damage as might be, which are the ſame treſpafſes &c; and 
this he is ready to verify; wherefore he prays judgment whether 
the ſaid raid ought to have hig * action Wünſt him &c. 


| The e pleads the OY plea, mutatis . 

The plaintiff replies to both che pleas, and affigns a new treſ- 

paſs in tuo cloſes F land deſcribed to have different boundaries 
from thoſe ſet forth in the defendants' pleas. 


To this new aſſignment both the defendants plead the ſame 
pleas as before, only they do not ſay that the two cloſes are cloſes 


of paſture, but admit them to be two cloſes of land as they are 


called in the new aſſignment. 

The plaintiff replies to both the ſaid pleas de injuria ſui 
propria abſque tali caufa, and this he prays may be Re of 
by the N A 


To this replication both the defendants demur, and for cauſes - 


of demurrer ſhew that the plaintiff in his replication traverſes 
and offers to put in iflye all the matters alleged in the defendants' 


Pleas, whereas he ſhould only have traverſed ſome ſingle matter 


"of 


ſeveral times in which &c being ſeaſonable times, rode on horſe- 
| back and walked in the ſaid-cloſes for air and exerciſe and for 
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of fact alleged i in theſe pleas, and for =_ the faid | replication is 


, 4 . o 
74 * 4 1 


he plaintiff i Joins in jeg . On this demurrer i it now 
| Nen before the Court for judgment. | | 


"The replication of the plaintiff 1 to the FRB Pee, 2 pleaded 
to the new aſſignment was admitted by the counſel for the plain- 
tiff not to be good; and to be ſure it cannot be ſupported for 
the reaſons mentioned in che demurrer, it putting ſeveral dif- 
ferent | matters in iſſue; whereas the chief end and uſe of ſpecial 
| pleading 18 to reduce matters to a ſingle point. And therefore 
ſuch. a replication was held to be bad in this court in the caſe of 
Cooper v. Monke (b), and in the caſe of Cockerill v. Armſtrong 
in this court Trin. 17 38 (c); in which laſt caſe all the caſes re- 
lating to uch a re eplication a are e fully ſtated and conſidered. 


V + 
$64 8%, 4 $5 4 


But it was infiſted by the cburifel for the plaintif that the 
Pleas of tlie defendants are bad, and that therefore it is not ma- 
terial whether the replication be good or not. The objection to 
the pleas was that the cuſtom is not laid generally at all times 
of the year, but only at all ſcuſonable times, and that it appeared 
from the defendants' own ſhewing that the riding which they in- 
ſiſted on as a juſtification was not at a ſeaſonable time; and that of 
this the Court were the proper judges, as in the caſe of a regſonable 
time, reaſonable fines, cuſtoms and ſervices, of which the Court are 
the proper judges (4). For what is contrary to reaſon cannot be 
conſonant to law, which is founded on reaſon; and therefore the 
reaſonableneſs in theie and the like caſes depends on the law and 
is to be decided by the Judges, as is held in Co. Lit. 56,6.; 59. b.; 
4 Co. 27. b. the caſe of Hobart v. Hammond, Cro. Fac. 204, the 
caſe of Stodden v. Harvey, Cro. Eliz. 583, the caſe of Makarel! 

v. Bachelor ; where the Court on a demurrer took. upon them to 
determine what was proper and neceſſary apparel for the de- 
fendant who was an infant and gentleman of the chamber to the 
Earl of E//ex. Theſe caſes were not controverted: but it was 


(a) This caſe was twice argued, the firſt { (c) Sapra, 99. See the caſes there re- 
time 14th Nov. 1738, and the ſecond time | ferred to. | : 
on the 6th of May 1740 by Bootle Serjt. (d) See Eaton v. Southby, ſupra, 135- 
for the plaintiff and "_ i for the | Hi. 12 Geo. 2. and the caſes there re- 
defcndants. | | ferred 8 


() Supra, 52. 


ſaid 
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ſaid that it was here averred to be a ſeaſonable time, which was 
admitted by the demurrer, or at leaſt that an iſſue ought to have 


been joined that it might appear on the evidence at the trial 
whether it was a ſeaſonable time or not; for it was ſaid that by 
< ſeaſonable times was meant in good weather when it did 
not rain ſnow or hail, and when it would be ſeaſonable to ride 


out for the preſervation of health,, as the cuſtom is laid to be. 


But to be ſure the word © ſeaſonable will admit here of no 
ſuch conſtruction; for it is ridiculous to ſay that © unſeaſonable” 

was meant in reſpect to the perſon chiming the right; for if he 
has a general right, he is not bound to ride out but juſt when he 
pleaſes. But unſeaſonableꝰ muſt neceſſarily mean in reſpect to 
the owner of the ſoil; otherwiſe the cuſtom would be a very 
ſtrange one, that all the inhabitants of the town of Newwcaſile 
might ride over the plaintiff's corn and graſs at all times of the 
year whenever they pleaſed, which would be to ſay that the 
inhabitants of Netecgſtie had a right to take away from the Plain- 


tiff all the profits of his own land, 


L 


17 18 indeed a caſe in 1 Lev. 8 177 Abbot v. Weekly, 
M. 17 Car. 2. B. R., wherein a cuſtom (a) that all the inhabit- 
ants of a town had a right to dance at all times of the year for 
their recreation 0 in the plaintiff's cloſe was s holden to be a 


{a) Vid. Lev. 176. where it is Rated as 


a preſcription: and ſee note (b) infra, 


(% Millechamp v. Johnſon and others; 
12th of February 1746, B. C. Treſpaſs 
for breaking and entering the plaintiff's 
cloſe at Coleſbill and treading down and 
conſuming the graſs there growing. The 
defendants pleaded a cuſtom for © all the 
inhabitants of the town of Coleſhill for the 
time being to bave and enjoy the liberty 
and privilege of playing at any rural ſports 
or games in the ſaid cloſe every year at all 
times of the year at their will and pleaſure ;' 
and then juſtified as inhabitants „playing 
at rural ſports and games therein &c.” - 
This cuſtom was traverſed in the replica- 
tion. And after a verdict, eſtabliſhing the 


cuſtom, a motion was made to enter up 


; good 


judgment for the plaintiff notwithſtanding 
the verdi& found for the defendants on the 
ground that the cuſtom could not be ſup» 
ported in law, 1ſt, Becauſe it was too ge- 
neral and uncertain, in not ſpecifying what 
rural ſport or game; 2cly, Becauſe it was 
illegal and unreaſonable, not being con- 
fined to reaſonable or legal times of the 


year; and zdly, Becauſe there could 


have been no conſideration for it, and 


it could not have had a legal commence- 
ment. 


The taſe was argued by Skinner King's $ 
Serjt. and Leeds Serjt. for the plaintiff 
and by Willes King's Serjt. and Wynne 
Serjt. for the defendants; and at a ſubſe- 
quent day the rule was made abſolute to 


| enter up judgment for the plaintiff (1). 


The 


6 
* 


— —— 


„„ "oF * 


(1) See Kirk v. Nowill, 1 D. & B. 1160 and Selby v. Rebin/an, 1 1 & 2 756. 
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Be r. 


againſt. 
WAKRDELL. 


cuſtom as laid extending to any rural ſports | C 
was too general and uncertain, But they |. principal objection, which was that the 
thought that there was no weight in the |- preſcription was bad, but) in anſwer to 


EASTER TERM, 13 Oro. Ul. Ge. 


good em but it was after a verdict which found the coftbmn ; 
it was only in a cloſe of paſture, for dancing, and not "riding, 
and the court ſaid that perhaps it might not be good upon a 
demurrer (a). And I own that if a general cuſtom had been 
laid in the preſent caſe, conſidering that this is on a demurrer, 
and for riding and in arable land, I ſhould have much doubted. 
whether this were a good cuſtom or not. But this not being the 


caſe, I need not give any poſitive opinion upon it. 


But as the cuſtom is laid here, if it were not a - ſeaſonable time 
the juſtification 18 not within the cuſtom. Though the Court 
are the proper judges of this, yet in many caſes it may be 


-proper to join iſſue upon it. I mean in ſuch caſes where it does 


not ſufficiently appear on the pleadings whether it were a ſeaſon- 
able time or not; and accordingly it is ſaid in the before- men- 
tioned caſe of Hobart v. Hammond that the reaſonableneſs of 
fines muſt be determined by the Judges either on a demurrer or 
upon evidence laid before a Jury. For iſſues may be joined on 


things which are partly matters of fact and partly matters of law; 


and then when the evidence is given at the trial, the Judge muſt 


direct the Jury how the law is, and if they find contrary to ſuch 


direction it is a ſufficient reaſon for a new trial. 


— m___ 


— 


The Court being of - opinion -that the | (a) But this part of the opinion of the 
Court was given (not in anſwer to the 


ſecond or third objeQions ; for that“ all | the ſecond objection that the right or eaſe- 


times of the year” muſt be taken to mean | ment ſhould have been claimed by way of 
legal and reaſonable times of the year, | cuſtom not preſcription ; though indeed 


and that this did not take away all the | it, appears extraordinary that the verdict 
profits of the land; and that it might | ſhould have removed either of the .objec- 


have had a legal commencement. MS. | tions. As to the ſecond objection in that 
Tilles Lord Chief Juſtice. caſe ; ſee Gateward's caſe, 6 Co. 59. 6. 


In a late caſe however, 'Fitch v. Raw- | Grimſtead v. Marlowe, 4 D. & E. 717; 


ling and others, 2 H. Bl. Rep. C. B. 393. | and Hardy v. Hol. lyday, E. 5 G. 3. C. B. 
a cuſtom for all the inhabitants of the there cited 718 ; where the diſtinction is 


pariſh of Steeple Bumſtead in Eſſex © to } taken between an intereſt, a profit a 


play at all kinds of lawful games ſports prendre in alieno ſolo, as a right of paſture 
and paſtimes in the plaintiff's cloſe at all | &c, and an eaſement, as a right of way; 


reaſonable times of the year at their will chat for the former the party. muſt pre- 


and pleaſure” was holden to be a good | ſcribe in a que eſtate, (except in the caſe 


cuſtom, though a fimilar cuſtom * for all | of copyholders againſt their lord) but that 
perſons for the time being being in the aid the latter may be claimed by cuſtom. 


pariſh &c was decided to be bad. 
But 


EASTER TERM, 13 Gzo. II. C. P. 


But in the preſent caſe there is ſufficient matter ſet forth in 


the pleadings for the Court to determine that it was not a ſeaſon- 
able time; and therefore an iſſue would only put the parties to 
an unneceſſary expence. For the treſpaſs is admitted to be done 
upon arable land between the ſecond and twelfth of May, when 
corn was growing on the land; and the averment that it was 
at a ſeoſonable time cannot alter the caſe, ſince ſuch averment is 
inconſiſtent with the whole tenor of their plea, and the demurrer 
will not help the plea if inconſiſtent with itſelf. Suppoſing, for 
example, that the defendants had inſiſted on a right of common 


every year from the time that the corn is cut and carried off 


until it is ſown again, and then under this cuſtom had juſtified 
putting their cattle on the plaintiff's cloſe and eating up his 
corn there growing, averring that the corn was all carried off 
before their cattle. were put in: ſuch a plea would be plainly 
abſurd and inconſiſtent, and yet that is 9 e a e caſe to 
the preſent. 


But it was ſaid that in the preſent caſe the eorn might be 
ſown at an unſeaſonable time to prevent the defendants riding 
there according to the cuſtom; but the times in which the treſ- 
paſs is here admitted to have been done, viz. between the 2d 
and 12th of May, ſhew this to be other wiſe: but if it had been 
ſo, the defendants in ſuch caſe ought to have inſiſted on it in 
their pleas. 


For theſe reaſons we are all e of n. that judgment 
muſt be for the plaintiff (a).“ | 


(a) See Selby v. Robinſin, 2 D. & E. | branches in a cloſe was bad, on account 
758, where it was holden that a cuſtom for | of the uncertain defcription of perſons in 
the poor neceſſitous and indigent houſeholders | reſpeCt of whom the right was claimed, — 
reſiding within the townſhip, of I haddon See alſo Fitch v. Rawling, 2 H. BI. 
to cut and carry away rotten boughs and | Rep. C. B. 393. ſup. 206. . 
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'Th nefday, 
June-19th. 


| One tenant 
in common 


cannot main- 
tain an ac- 
tion of ac. 
count atcom- 
mon law 
againſt an- 
other as his 
bailiff, unleſs 
that other 
were ap- 
pointed 
bailiff; but 


under the 


ſtat, 4 & 5 


An. C. 16. 


he may. 
—]n ſuch 
action on the 
ſtatute the 
plaintiff muſt 
ſtate in his 


that he and 
the defend- 


ant are te- 


nants in 
common, 
and that the 
defendant 
has received 
more than 
his ſhare &c. 


14 Via. Abr. 
$13, 514. 


* = # 


TRINITY TERM, 13 & 14 Go. U. C. P. 


WazgLER again Hoxxe, 


Than was an action of account. 

The declaration ſtated that the defendant was bail of the 
plaintiff of one twelfth part (the whole in twelve parts to be 
divided) of certain premiſes therein deſcribed in the pariſh 
of Simomtoard in Cornwall from the 1ſt of April 1720 
to the 1ſt of Ofober 1734, and received the annual profits 
thereof for all that time, to render a reaſonable account thereof 
to the plaintiff when he ſhould be requeſted, yet that, though 
often requeſted, he had nõt rendered a reaſonable account to 


the plaintiff, but refuſed &; io the plaintiff's damage 204. 


&cc. 


The defendant pleaded that he never was bailiff or receiver 


of the plaintiff for the premiſes mentioned in the declaration, to 


render an account thereof to the plaintiff, in manner and form 
as the JR above ee . on which _ was Joined. 


On the trial of the vue 1 in the county of Cornwall it was 
proved that the plaintiff and defendant were tenants in common 
of the premiſes, the plaintiff of one twelfth part, and the de- 
fendant of the other eleventh parts, for the time mentioned in 
the declaration. That the defendant had been in the poſſeſſion 
of and lived upon the premiſes, and took to his own uſe during 


all that time all the iſſues and profits of the whole twelve parts, 


about 81. a- year, and refuſed to account with or to pay the plaintiff 


Her ſhare. But the plaintiff did not prove that ſhe had ever ap- 
pointed the defendant her bailiff of her twelfth part, The jury 


found a verdict for the plaintiff, ue to the opinion of 


Mr. J. W. Forteſcue ; and the 8 . to be reſerved 
was whether, on the above facts ſo proved, the declaration were 
ſufficient to maintain the action againſt the defendant as bailiff 
to the 8 of her twelfth . 


The caſe was argued in Mich. 13 Geo. 2. before Mr. J. W. 


Fortęſcue, who determined in favour of the defendant; and 
| 3 then 


TRINITT TERM, 13 & 14 O20. II, C. P. 
then the caſe was referred to the conſideration of the Court of 
Common gel It was argued on the 19th of June 1740 by 
Huſſey Serjt. for the plaintiff, and * . for the defend- 
ant; and on * d 56)! . 


mille Chief Juſtice delivered the opinion of the Court (after 


ſtating the caſe) as follows. 


« An action of account would not lie by one tenant in com- 


mon againſt another as his bailiff at common law, unleſs he | 


were ſo particularly appointed. It was fo expreſsly ſaid in Co. 
Lit. 172. a.; and there is no caſe to the contrary. One indeed 
was cited from Bro. Abr. Account, pl. 20. 47 E. 3. to ſhew 
that if two were jointly poſſeſſed of a horſe, and one of them 
ſell him, an action of account will lie againſt him for the ſhare 
of the money. But that is quite a different caſe from the pre- 
ſent, which is for the receipt of the rents and profits of a real! 
eſtate; ſt, becauſe that was the caſe of a perſonal chattel; and 


2dly, becauſe there by the ſale and turning the thing into money. 


the joint intereſt was gone, and each had a ſeparate intereſt for 


a ſum certain: and I ſhould think that not only an action of 
account, but even an action on the caſe for money had and re- 
ceived, might be well brought againſt him for it. So that 1 
think it is clear that this action would not lie at common law, 
but muſt be maintained, if at all, on the ſtatute 4 & 5 me, 


6, 18. 


The words of that act (a) are that from and after &c actions 
of account may be brought and maintained by one joint- tenant 
or tenant in common againſt the other as bailiff fbr receiving 
more than comes to his juft ſhare or proportion ; and the auditors 
appointed by the Court, where ſuch action ſhall be depending, 
are to adminiſter an oath, and to examine the MAN touching 


the matters in queſtion &c. 
Though an action of account therefore may be brought by 
one tenant in common againſt another ſince this ſtatute, yet it 


U 


is an action of a very different nature from an action of account 


againſt a bailiff at common law ; ; 


| (a) Sect. 27, 


3H Firſt, 


1740. 


WarrnLER 


againſt 


Hoaxs. - 
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1740. Firſt, Becauſe a bailiff at common law is anſwerable not only 
. 888 for his actual receipts. hut for what he might have made of the 


—— lands without his wilful default, as is expreſsly beld in Co. Lit. 
172. 4., and in many other books: but by the plain words of 
the ſtatute a tenant in common, when ſued as bailiff, is anſwer- 
able only for ſo much as he has actually received more than — 
juſt ſhare and proportion. | 7 


Schondlly, Becauſe the auditors in an action of account at 
common law could not adminiſter an oath unleſs in one or two 
particular caſes: but by the ſtatute the auditors may examine 
the parties on oath. Now as the judgment in both actions muſt 
be in general quod computet, how can the auditors tell in what 

| -manner he is to account, or whether they are to examine on 
A | oath or not, unleſs it appear by the record in what capacity he 
is ſued and what ſort of action this is? It was ſaid that ſuch a 
ſuggeſtion might be made on the record: but I believe no ſuch 
ſuggeſtion was ever heard of. But the declarations ſince the 
ſtatute have always ſet forth that the plaintiff and defendant are 
tenants in common, and that the defendant has received more 
than his ſhare. To be ſure, as this is a general ſtatute, it was 
not neceſſary to ſet it forth or to refer to it: but the plaintiff 
ſhould have ſet forth ſo much as to bring his caſe within the 
ſtatute; and it is material that in the preſent caſe the defendant 
has pleaded that he was not bailiff to the plaintiff, The bailiff 
ſet forth in the declaration muſt be taken to be a bailiff by ap- 
pointment, and it is admitted that the defendant was not ſo ap- 
pointed; ſo the defendant has made good his plea. 
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= N We are thereſore of opinion that the verdict muſt be ſet aſide, 
and that the plaintiff muſt pay the.coſts of a nonſuit according 
to the rule.” 


TRINITY TERM. 13 & 14 Gro. II. C. P. 


1 


Goobr ITLE on this Demiſe of Joun GURNALL againſt 
Wood. 


Tus came before the Court on a caſe reſerved at the aſſizes 
. Appleby i in Angu/t 1739. 1 


T. Gurnal. being ſeiſed in fee of the premiſes in queſtion, by 
will dated zoth of March 1722, deviſed to Dorothy his wife for 
- her life, remainder to his ſon John Gurnall and his heirs, he or 
his mother paying thereout to Frances and Dorothy Harriſon, 
his wife's daughters, 40 J. a- piece when they ſhould attain their 
reſpective ages of twenty- one years; but if his ſon Jobn Gurnall 
ſhould die before he attained the age of twenty-one years, then he 
deviſed the ſaid premiſes to his wife's ſon William Harriſon and 
his heirs, he paying out of the ſame the further ſum of 20/. to 
his ſiſter Frances at the end of the firſt year, and the. ſum of 
201. to his ſiſter ' Dorothy at the end of the ſecond year after 
his entrance into the ſaid premiſes. After the deviſor's death, 
Dorothy the widow enjoyed the premiſes during. her life, and 
ſhe died on the 28th of June 1726: on her deceaſe John Gur- 
nall, the ſon, entered, and received the rents and profits until 
his death, on the 24th of February 1736, which was before he 
attained the age of twenty-one years. W. Harriſon, the deviſee, 
died after the death of the widow and in the lifetime of Jh 
Gurnall, the ſon, to wit, on the 1ſt of April 1733, leaving his 
faid two ſiſters Frances and Derothy his coheireſſes, the elder of 
whom married 7. Vood the defendant : W. Harriſon was never 
in poſſeſſion. John Gurnall, the leſſor of the plaintiff, is couſin 
and heir of John Gurnall, the deviſee, namely, ſon of John 
Gurnall who was the elder brother of T. Gurnall, the deviſor. 
The defendant Wood has been in poſſeſſion of the premiſes ever 
ſince the death of John Gurnall the deviſee. The queſtion 
relerved was whether the heir of W. Harriſon was entitled under 
the ſaid deviſe, or the leſſor of the plaintiff as heir at law to 
Jobn N the ſon. 


The 
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A deviſe to 
A. and his 
heirs, but if 
he die before 
twenty-one . 
then to B. 
and his heirs, 
is a goad 
executory i 
deviſe to B.:; 
and if B. ſür- ; 
vive the de- 
viſor, it will 
deſcend to 
B.'s heir, 
though he 
die before 
the contin- 
gency hap- 
pens, ff. the 
death of A. 
before twen.. 
ty-one.. 
Mod. 302. 
3 ak, 
8 Vin. Abr. 
112. pl. 28. 


11 TRINITY TERM. 14 & 14 Gro. 11. d P. 


| 1740. The caſe was argued on the 12th of June 1740 by Bootle 

Gioamns Serjt. for the plaintiff, and by Birch Serjt. for the defendant; 

| * and on this day the opinion of the Court was delivered, as 

, follows, by F. 
Wood. 


Willes Lord Chief Juſtice (after ſtating the caſe.)—* This is a 
plain executory deviſe. The queſtion is no more than this, if 
there be an executory deviſe to A. and his heirs, and A. ſurvive 
| | { the deviſor but die before the contingency happens, whether any 
= | kbps thing can deſcend to his heir ? To ſhew that nothing can deſcend 
was cited the caſe of Brett v. Rigden, Plowd. 345: but that caſe 
was very different from the preſent; there was a deviſe to 4, 
and his heirs, A. died before the teſtator, and it was holden 
that the heirs (a) could take nothing ; and for this plain reaſon, 


| becauſe, if they took, they muſt have taken by way of limita- 
tion, which they could not do unleſs there were ſomething in 


the anceſtor at the time of his death, and there was not becauſe 
he died before the deviſor. But in the preſent caſe W. Harriſon 
5 ſurvived the deviſor. 


The plaintiff's counſel then Compared the caſe of an execu- 
tory deviſe to a bare poſſibility, and inſiſted that a bare poſlibility 
before the contingency happened would not deſcend and could 
not be granted or deviſed, and that a recovery would not bar it; 
for which purpoſe they cited Fulwood's caſe, 4 Co. 66. B.; 
Marſh's Rep. 136, 7; Pelli v. Brown in Cro. Fac. 590, and in 
ſeveral other books. But theſe were caſes before the notion of 
executory deviſes came in, or at leaſt before they were well 
eſtabliſhed and underſtood. Beſides, even as to poſſibilities, the 
contrary has been ſince holden in ſeveral caſes; particularly in 


Goring v. Bickerflaff, Pollexf. 32, and Vei clay v. Pinwell, ib. 44; 


(a) Elliott v. Davenport, 1 P, Ams. 
84; Goodright v. Wright, 1 Sir. 25 


Buſby v. Greenſlate, ib. 445 ; Ambroſe v. * 


Hodgſon, Dougl. 337; Denn d. Radclyſfe 
v. Bagſhaw, 6 D. & E. 517; S. P.— 
Nor is there any difference in this reſpect 


between a deviſe to the heir at law of the 


devifor and to his heirs or the heirs of his 
body, and a deviſe to a ranger and to his 


| heirs &c. Hutton v. Simpſon, 2 Vern. 
* | where 


722, 3 in Gilb. Rep. in 'Equ. 115, 
120, and in Prec. in Chanc. 439, by the 
name of Symp/or v. Hornſby ; and White 
v. Warner leſſee. of White, B. R. Mich. 


| 22 C. 3. in error from Treland, cited in 
6 D. & E. 518.—Nor is it material that 
the deviſor confirmed his will by a codicil 


made after the death of the firſt deviſee, 


and after he knew of that death; Doe d. 


Turner v. Kett, 4 D. & E. 601. 
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white it was held that a poſſibility may be granted or 45 
viſed (a); the fame has alſo been held in many other books. 


But if it were i in the caſe. of bake poſſibilities, of 
late years the doctrine of executory deviſes has been ſettled. 
They have not been conſidered as bare poſſibilities, but as certain 
intereſts and eſtates, and have been reſembled to contingent re- 
mainders in all other reſpects, only they have been put under 
ſome reſtraints to prevent perpetuities; as, firſt, it was held that 
the contingency muſt happen within the compaſs of a life or 
lives in being, or a reaſonable number of years; at length it 
was extended a little further, namely, to a child (5) in ventre ſa 
mere at the time of the father's death, becauſe, as that contin- 
gency muſt neceſſarily happen within leſs than nine months 
after the death of a perſon in being, that conſtruction would 


introduce no inconvenience ; and the rule has in many inſtances 


been extended to twenty-one years after the death of a perſon 
in being, as in that caſe likewiſe. there is no danger of a per- 
petuity. But in all other reſpects executory deviſes have been 
always reſembled to contingent remainders; and the reaſon, on 
which they were firſt inſtituted, plainly ſhews that they ought 
ſo to be. For the reafon of their inſtitution was this, when 
it was plain that the deviſor intended a contingent remainder, 
but it could not operate as ſuch by the rules of law, in favour 
of wills, and that the intent of teſtators (who are ſuppoſed 
to be inopes concilii) might take place, theſe ſort of eſtates were 
holden to be good as executory deviſes, becauſe intended to be 
contingent remainders. They ought therefore to take place as 
ſuch as far as is conſiſtent with the rules of law. And if this 
were a contingent remainder there is no doubt but that it would 
be good. 


That in theſe forts of executory eſtates a contingent intereſt 
may veſt before the contingency happens, ſo as to go to the heirs 
or repreſentatives of a perſon dying before ſuch contingency 


(a) See Selwyn v. Selwyn, 2 Burr. and Jones and Others v. Roe, leſſee of 
1131, and 2 BY. Rep. 251; Goodright d. | Perry, B. R. in error; 3 D. & E. 88. 
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Larmer v. Searle, 2 Wil. 29; Moor v. affirming the judgment in C. * 1 H. BI. 


Hawkins in Chancery 1765, coram Lord | Rep. 30. 
Northington, Cited in 1 H. Bl. Rep. 34 3 (5b) See Me v. Blackall, 7 D. & E, 
Roe d. Maden v. Griffiths, 1 Bl. Rep. 605; | 100. 
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8 was fully eſtabliſhed in the caſe of King v. E thers (a), 
which was determined by Lord Talbot in July 1735; and his 
decree was afterwards affirmed in the Houſe of Lords. The 
caſe was this; 4. gave by his will to his daughter B. at her 
age of twenty-one or marriage 2500 J., and if his fon C. died 
without iſſue male of his body that his daughter ſhould at her 
age of twenty-one years or day of marriage, which ſhould firſt 
happen, have and receive 3500 J. over and above the 2500 J.: 

the daughter lived to be married and to be twenty-one, but died | 
before her brother and conſequently before the contingency 
happened; afterwards the brother died without iſſue male, and 
Dr. King, who had married the daughter, as her adminiſtrator 


and repreſentative brought his bill for the additional ſum of 


3500/., and had a decree for it; and as this ſum was charged 
on lands many caſes were cited to ſhe-w that a contingent in- 
tereſt as well in a real as in a perſonal eſtate might veſt. ſo as to 
be deſcendible or tranſmiſſible before the contingency happened. 
But as this is plainly agreeable to reaſon, and as Lord Talbot 
and the Houſe of Lords were clearly of this opinion and made 


it the foundation of their judgments, it would be but miſ⸗ 


ſpending time to mention all the caſes that were cited. With 
regard to the caſe of Marks v. Marks, reported in Prec. in 


Chancery 486, determined by Lord Chancellor Macclesfield with 


the aſſiſtance of the Maſter of the Rolls and which was cited 


in the arguments, though it is a very good authority, yet as it 


was determined on a principle not applicable to this caſe, there 
is no occaſion to pray it in aid of the preſent caſe. 


'But this doctrine being eſtabliſhed, it is plain that the heir of 
W. Harriſon is entitled in the preſent caſe, and conſequently 
that the defendant muſt have the I 


(a) Caſ. temp. Talb. 117; 3 P. Wins. 414; 2 Egq. & Abr. 656. * 10 4 * 
Parl. . 228. 
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_ DaLLiNG againſt MATCHETT. 


KINNER Serjt. and Prime Serjt ſhewed cauſe againſt a 

rule for ſetting aſide an award. The award was made 
purſuant to a rule of niſi prius, entered into at the laſt Lent aſ- 
ſizes holden for the county of Norfolk, which was afterwards 
made a rule of this court. 


The award was to be made on or before the firſt day of 
Trinity term; and the reference was to Mr. Britiff, Mr. Howe, 
and Mr. Workhouſe, of all matters in difference between the par- 
ties, ſo as they or any two of them made their award by the ſaid 
time. Mr. Britiff and Mr. Howſe made their award in writing 
and duly ſigned and delivered it on the 31ſt day of May; and 
Trinity term this year began on the 6th of June. Mr. Work- 
| houſe was in London from the time of the rule until after the 
award made, and never attended at any of the meetings of the 
referees which were holden at Norwich. 


The objections to the award were, 

iſt, A defect of authority in the two arbitrators, as Mr. mor- 
houſe was not preſent at any of the meetings, nor ever agreed 
to take upon him the burden of the reference. 

2dly, That the award was obtained by undue means, and was 
void by the ſtat. 9g & 10 V. 3. c. 15. | 

3dly, That it was an unjuſt award on the merits. 


The action was an action on the caſe for tolls for veſſels 
paſſing through the plaintiff's locks to the defendant's mill. 
The arbitrators awarded that the defendant ſhould pay to the 
plaintiff 124/. 105. in full ſatisfaction of all matters in dif- 
ference between them, and that they ſhould execute mutual re- 
leaſes to each other. devern! aflidavits were read on both ſides. 


It was inſiſted by Belfield r and Urlin Seri. for the de- 
tendant, 


1ſt, That, though they admitted that the award might be 
good though made and ſigned by two of the arbitrators only if 
| the 
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- 1749; the third attended and were preſent at the meetings, according 
SIT? to the caſe of Sallows v. Girling, Cro. Jac. 277., which was cited 
Menke. for the plaintiff and agreed to be law, yet chat in the preſent 
| caſe the abſence of Mr. Workhouſe who never attended at any of 
the meetings, and who had ſworn that he had no notice of them, 
made the award bad, or at leaſt that it was ſufficient evidence of 
partiality in the arbitrators to proceed without him, eſpecially 
when they had notice from the defendant (as was proved by an 
affidavit) not to proceed ; that therefore for this reaſon the award 
ought to be ſet aſide, even 2 they had had an authority 


to make it. FART, + T8 


2dly, As evidence of partiality, they inſiſted on ſeveral mat- 
ters which were ſet forth in the defendant's affidavits, but which 
were fully anſwered by the affidavits for the om ſo the 
Court had no regaſd, to this objection. 


3dly, They inſiſted that the award was unjuſt, becauſe it had 

awarded mutual releaſes, and yet had no regard to a demand of 
the defendant, which he ſwore by his affidavit that he had againſt 

the plaintiff. ' The demand ſworn to was that during the twelve 

| years that he had been miller he had ſuffered 3004. damage by 

the diverſion of the water, and by reaſon that the plaintiffs locks 

were not kept in ſuch good repair as they ought, but did not 
pretend that he had ever brought his action againſt the plaintiff 

or made any .demand before this reference for ſuch damage. 

And it was fully proved by the plaintiff 's affidavits that on the 

23d of May, when the firſt meeting of the referees was holden, 

the defendant's attorney deſired time to produce witneffes to 

prove theſe damages, and had time given to him till the zorh of 

May to produce ſuch witneſſes, but that he did not appear at 

the meeting or produce any witneſſes, and this by the defend- 

ant's expreſs order, For theſe reaſons, and becauſe the Court 

on motions of this fort never enters into the merits of the 
award, unleſs it appear to be unjuſt upon the face of it, the 
Court likewiſe had no regard to this objection. | 


And as to the firſt ohjeaion, which was of the greateſt weight, 
and which deſerved ſome conſideration, The Court were of opinion, 
3 where 


ww 
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where the ſubmiſſion was worded as in the preffats A chat two 
may make an award without the other provided the third has 


due notice of the ſeveral meetings appointed and of the ſeveral 
matters referred to them, otherwiſe the award will be bad; as 


is the daily practice! in the court of King's Bench, where a power 
is given to a certain number of perſons in a corporation, or to 


the major part of them, if the whole number except one) meet 
and all agree, yet the act is not good, if that one were not duly 
ſummoned and had no legal notice of the meeting (a). For 
though it has been often ſaid if that one had been preſent, he 
could not by his vote have turned the majority the other way, 
when all the reſt were unanimous, it has always received this 
anſwer that every one has a right to argue and debate as well as 


to give his vote, and it is poſſible at leaſt that the perſon abſent 
may, if he had been preſent at the meeting, have made uſe of 
fuch arguments as may have brought over a majority of the reſt 
to be of his opinion. The ſame reaſon holds in the caſe of 
arbitrators, and therefore there ought to be the ſame rule. 


The queſtion therefore in the preſent caſe is only a queſtion of 
fact; if Mr. Workhouſe had not due notice of the meetings of 
the other arbitrators, their award is certainly not good : but if 


either by obſtinacy, or at the deſire of the defendant, or being 


| hindered by buſineſs, abſented himſelf from ſuch meetings, 


having had due notice thereof, we are of opinion that the award 


is good. ' And upon the affidavits we were clearly of opinion 
that he had due notice, though in his own affidavit he has at- 
tempted to ſwear the contrary. And therefore we are of opi- 
nion that the award is good. Otherwiſe it would be in the 
power of one of the parties to trick the other, and entirely to 
defeat him of the benefit of the reference; for though he al- 
lowed the other to name two of the arbitrators, yet by naming 
a third who (he was ſure) would not or could not attend, no 
arbitration could be made. 


2 


It was alleged that the des offered to enlarge. 


the rule till Mr. e could attend: but it nn 


217 


DalLixvo 
again 
Marcugrr. 
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584; and 2 Ld. Raym. 1359; Kynaſton | 5 Burr. 2682. 
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will not grant 
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mentfor non- 
payment of a 
ſum of money 
awarded and 
which was 
demanded 
when a rule 
for ſetting 
aſide the 
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pending. 


M. 146. 2. 
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To a plea of 
liberum tene- 
mentum the 
plaintiff may 
reply that the 
place in queſ- 
tion is the ſoil 
and freehold 
of the plain- 
tiff and not 
the ſoil and 
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the defend- 
Gd: 1 - 

— When the 
plaintiff 
names the 
cloſe in his 
declaration 
in treſpaſs, 
whether the 
defendantcan 
plead libe- 
rumtenemen- 


ram? Q. 


MICRAELNMAG TERM, 14 Oro. Ul. C. P. 


by the affidavits that this offer, if ever made, was not till 
after the ſeveral meetings, and not till after the award was 
made (if not actually ſigned,) and that the defendant wrote a 


letter on the 28th of May to his attorney to another purpoſe, 
commanding him not to attend at all, 
plaintiff of the benefit of this reference; we had therefore no 
regard to this offer: But it appearing to us that the complaint 
againſt the award was extremely crivclou and W we 
e cls the rule with” 3 on 5 | 


plainly to defeat the 


1 


It appears: claw on the next his T, Tueftay,; Oftober 28th, | 
another motion was made i in this cauſe 3) as LY 


« Prime Serjt. mores for an PER pied Matcher for 
not paying the 1244. 10. to Dalling in purſuance of the ſaid 
award, on an affidavit of a demand and refuſal in July laſt: but 

We thought that the plaintiff ſhould not have made à demand 


of the money when there was a rule niſi depending for ſetting 


aſide the award; therefore we directed the plaintiff to demand it 
again, and if the defendant refuſed en then to n again 


for an attachment.“ 


Jauns LAMBERT Le Tromas STROOTHER, 


Ta opinion of the n Was delivered as follow by 


Willes, Lord Chief Juſtice. Trespa e the defend- 
ant on the iſt day of March 7 Geo. 2. and at divers times be- 
tween that and the iſt day of December 12 Geo. 2. broke and 
entered ſix cloſes of the plaintiff's called The Fold, The Woodgard, 
The Croft, The Garden, The New Land, and The appel Green, 
at Horgforth ; and trod down and conſumed the graſs and corn 
there growing with his feet, and trod down and conſumed his 
graſs and corn with his cattle, and ſubverted and ſpoiled his 
ſoil with the wheels of carts and carriages, aud broke threw 
down and ſpoiled his hedges fences and walls, and took and 


carried 9 ten loads of bis Ae &c. Wee 20 J. 
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The defendant by leave of the Court pleads three plas; | 
rſt, As to all the treſpaſs, except in The Chappel Green, not 
Jong and as to all the treſpaſs laid in that cloſe he ſays that 
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the ſaid cloſe at the ſeveral times when &c was the ſoil and free- 


hold of him the ſaid Thomas &c z and this he is are to far 


&c. 
2dly, That the ſaid cloſe called 1 Chappel Orvis at the hint 


times when &c was the ſoil and freehold of the defendant, Sir 


Walter Cawerley Bart., and ſix others (whom he names in his 
plea,) and ſo juſtifies in his own right and as their ſervant and 
by their command; and this he is ready to verify, &c. 

Zaly, That the ſaid cloſe called The Chappel Green at the ſaid 
ſoveral times when &ec. was and is parcel; of the King's highway 


leading from Addle to Calverley, and fo juſtihes the ſeveral other 


treſpaſſes, and the breaking down of the hedges fences and walls, 
becauſe the ſame was incloſed, which was a nuſance &c; and 
this be is ready to "0 Gee 


To the firſt plea the plaimiff captien that the cloſe called The 


Chapel Green at the ſeveral times when &xc Was the ſoil and 
freehold of the plaintiff and not the ſoil and freehold of the de- 
fendant, as the ſaid defendant hath above alleged, and this he 
prays may be inquired of by the country and the ſaid 2. 1 
likewiſe, 


To the ſecond plea 3 exactly in the ſame words, 
mutatis mutandis, and on this he tenders an iſſue, but no iſſue 


is joined. tha ; | | 


To the third plea he replies that the ſaid cloſe called The 
Chappel Green containeth one rood of land, which ſaid rood be- 


fore the time when &c lay unincloſed, and at the ſaid ſeveral 


times when &c was the ſoil and freehold of the plaintiff, where- 


fore for about four years before the ſaid time when &c he in- 


cloſed the ſame with hedges &c, and held the ſame incloſed 
ever ſince until &e, as it was lawful for him to do; without 
this that the ſaid cloſe called The Chappel Green at the ſaid ſeveral 
times when &c was or is parcel of the King's highway leading 


&c, as the ſaid plaintiÞ hath ahove A and this he 1 is ready 
to "wy . 


The 


e 


againſt 
\- BTROOTH ER. 


defendant to the replication « of the plaintiff to the ſecond plea; 
for though it was faid in the argument (a) of the caſe that the 
two iſſues had been tried and ſomething was ſaid how colts 
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The defendant demurs to the ſecond replication, -and” ſhews 
for cauſe· that the replication ãs a negative pregnant and contains 
argumentative and double matter vchich is not iſſuable &c. 
On therthird replication he tenders an iſſue to the plaintiff; and 
the plaintiff in his ſurrejoinder joins iſſue thereupon, and joins 
in the demurrer to the ſecond — ; 


* 


| Thie caſe comes 4 before the chen dp on the demurrer ef the 


would go according to the ſtatute 4 & 5 Anne, c. 16, that mat- 
ter is not now before 5 Court, but it comes on gy on the 
.demurrer. * 2 


The objection to the replication as ſtated in the demurrer, 
that it is a negative pregnant and contains argumentative and 
double matter which is not iſſuable, is ſcarcely intelligible; 3 for 
how it can be a negative pregnant, or how it. contains argu- 
mentative matter, I own 1 do not underſtand. But the only 
ſenſible objection to it is that it is double and puts two matters 


in iſſue, which ought not to be done; for the end of ſpecial 


pleading is to reduee matters to a ſingle point. 


It might be doubted whether aſſigning this as a cauſe of de- 
murrer in this general manner be ſufficient according to 1 Sal]. 
219, and 1 Lutw.” 4., where it was holden that it is not ſuffi- | 


«cient to ſay placitum duplex eft or duplicem continet materiam. 


But in order to come at the merits, I will admit that the cauſe 
.of demurrer is ſufficiently ſet forth. 


To ſhe w that ſuch pleas and replications, which contain 
double matter are not good, ſeveral caſes were cited: but I ſhall 
take no notice of them, becauſe the law is undoubtedly ſo; but 


the queſtion i is upon the fact, whether this en be double 


and puts two matters in iſſue or not. 


0 N It appears that this Fa was Hr for the 1 2 by Bootle verſe. for 
on the yth of February 1139, 1740, and the plaintiff: 


on the * of May 1740 "Y Draper Serjt. Ta 6 | 
| ed. Upon 


MICHAELMAS TERM 14 Gro. II. C. P. 

1 Taos: this head a great many caſes were cited, and which 
my Brother Draper ſaid appeared to him at firſt to be ſo very 

intricate and inconſiſtent that he was a great while before he 

could find out the meaning of them, or reconcile them one with 

another, but that at laſt with great difficulty he had found out 
a diſtinction which reconciled them all. And I muſt own that 
I do not underſtand them yet, and am not able to reconcile 
them, aud therefore I ſhall lay moſt of them aſide, becauſe 1 
think I can determine this point with the aſſiſtance of but very 
few of them. If indeed there were any caſe in point, I ſhould 
think myſelf obliged to take notice of it, but I cannot find any 
ſuch caſe. 


As for the caſes in replevin in Owen 51, Goulaſb. 65, and 
1 Bulſir. 48, they are no authorities in the preſent caſe, becauſe 
treſpaſs and replevin are in their nature as different actions as 
poſſible, as the right muſt neceſſarily come in queſtion in re- 
plevin if the defendant thinks proper to avow, and the plaintiff 
in his plea in bar muſt not only ſhew his right, but likewiſe 
traverſe the right of the avowant. Whereas treſpaſs is a poſſeſſ- 
ory action, founded merely on the poſſeſſion, and it is not at 
all neceſſary that the right ſhould. come in queſtion. 
The only caſes that I can find in treſpaſs that look like the 
preſent caſe are thoſe of Rickman v. Coxe, Cro. Fac. 594, Witham 
v. Barker, Yelv. 147, and Huſtler v. Raimes, 2 Lutw. 1399, 
1400 &c. As to the caſe in Cyo., it does not appear that any 
judgment was given. The caſe in Yetv. is different from this, 
becauſe the plaintiff there did not traverſe the freehold but the 
command; and the objection was not that the replication was 
double, but that the plaintiff had not ſet forth a good title; and 
Thy but little ſtreſs on this caſe as reported, becauſe it is, not 
neceffary that a plaintiff in treſpaſs ſhould ſet forth any title, 
and ſo it is expreſsly held in the caſe of Radborne.v. Kennadale, 
3 Salk.-354; where a diſtinction is made between treſpaſs and 
replevin in this reſpect. And the only reaſon that is given by 
Yelverton for.the opinion of the Court is that the plaintiff might 
as well have ſaid Robin Hood in Barnwood flood” : Yelwverton 
was counſel in that caſe; and I am ſatisfied that it was his own 
witticiſm which he has been pleaſed to father on the Court, and 
3L that 
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that no Judge when he was ſolemnly * | 
could mat ule of ſo ridiculous an En" 


| Thee caſe in Zurwich goes upon analax OY but it is ſaid 

| that the plaintiff's replication was ill; and that he 6ught to have 

replied juſt in the ſame manner as the plaintiff has done in the 

preſent caſe. But this not being the judgment in the cafe, but 
only an obiter dictum, I do not rely much on this authority. 


In order to make the preſent caſe intelligible, and to ſhew the 
reaſon of our judgment, I ſhall conſider a little how theſe pleas 
of freehold in actions of treſpaſs came to be at firſt introduced; 
for they ſeem a little abſurd, and if they had not prevailed de 
ſo many years, but it was at preſent a new matter before the 
Court, I ſhould be of opinion that it is not a good, plea. For 
every plea in bar (admitting the fact that is pleaded to be true) 
ought to be a full bar to the action: but this is plainly not ſo; 
for though the place in queſtion be the defendant's freehold, the 
plaintiff may have a good cauſe of action; as if he hold by leaſe 
under the defendant, or under another perſon who conveyed the 
reverſion to the defendant, or even though he has no right at 
all if he has been in quiet poſſeſſion a great while, for in that 
caſe the perſon having a right muſt bring an ejectment and 
cannot enter upon him by force. But, notwithſtanding this, 
as theſe pleas have ſo long obtained (a), it would be too much 
to over-rule them generally, but 1 think even ſtill in ſome 
Caſes (b) they ought not = be held to be good pleas. - 


The reaſon why they were at firſt introduced Gems to be 
this; anciently moſt declarations of treſpaſs were. general, only 
for breaking and entering the plaintiff's cloſe i in ſuch a place, 
without giving uy name to cke cloſe : : but now always in 


been committed was his freeh61d, and fo 
juſtified xc: And upon a demurrer to 
this. plea it was adjudged ill; for this is no 
plea to a treſpaſs de bonis aſportatis, but 


(a) But OY deſendant may * evi- 
dence of title under the plea of not guilty; 
Bartholomew v. Ireland, Andr. 108; and 
Dodd v. Kyffim. 7. Durnf. & Eaſt 354. 


(5) They are not allowed in actions of 
treſpaſs for taking chattels. To treſpaſs 
for taking and carrying away the plaintiffs 


trees, the defendant pleaded that the place 
where the treſpaſs was ſuppoſed to have 


peculiar only and proper to a treſpaſs quare 
clauſum. fregit. Alone v. Hutchinſon, 
Carib. 176. Elvis Ye ie 117 
8. S. e 
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di court, by reafbn of che rule made Mich. 1654, Book of 174 
| Rules, p. 38. (and I believe moſt eommonly in B. R.) the plain- 8 


riffs in their declarations in treſpaſs. ſet forth the names of the 3 c . 
a cite the Re: has done | in the ene caſe. 


But formerly who a plaintiff only declared ny, it was 
thought a great hardſhip on a defendant to be obliged to anſwer 
ſuch a general charge; for if the plaintiff had a large eſtate in 
the townſhip the defendant could not tell in which of the cloſes 
he would aſſign his treſpaſs, and therefore they gave the de- 

fendant leave to plead the general iſſue to oblige the plaintiff to 
make a new aſſigument, and aſcertain' the place in his repli- 
cation: if he did not, and the defendant pleaded generally, as 
he might do, that the place in queſtion was his freehold, the 
hardſhip would be turned on the plaintiff; for then if the de- 
fendant could prove any one place in the townſhip 'to be his 
freehold, the plaintiff would be gone, as is expreſsly held in 
the caſe of Elwis v. Lombe, 6 Mod. 117, 18, and 19 (a). 
And it is ſaid in that caſe and likewiſe in ſeveral other caſes that 
when the plaintiff is general in his declaration the defendant 
ſhall be allowed to be as general in his plea; theſe pleas are 

therefore called common bars, ſometimes bars at large, and 
ſometimes blank bars, as in Gro. Car. 384, Cro. Fac. 594, and 
ſeveral other books. And as ſuch it was doubted whether they 

were traverſable or not in the caſe in Gro. Jac. 594 ; two Judges, 
againſt one, were of opinion that they were not, but no judg- 

ment was given. I think it is very clear that they are traverſable, 
and I wonder whence the doubt could ariſe; for if they were 

not traverſable, the defendant might at any time bar the plain- 

tiff by ſuch a plea, by pleading that the locus in quo was called 
by ſuch a name and that it was his freehold 'mentioning the 
very name of the place where the treſpaſs was committed; for 
in that caſe if the plaintiff could not traverſe it, he muſt neceſ- 
ſarily loſe his cauſe, for he cannot.make a new aſſignment when 

the Wenden Gives the place a right name. h 
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That . was the ae of theſe pleas originally appears from 
the words, of the rule before mentianed, which ſays that for the 


(a) Vid. Grodright d. "Batch 1 v. Rich N Bolt 3353 necard:—Dy. an 5. cont. | 
| and, another ; ; per Lawrence J. 7 Durnf. 


future 
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1740. Si the declaration may mention the place certainly. and fo 


F the Wi and neceſſity of the common bar and * aſignment. 
againſt | 
F As theſe were "the ts for aa fuck a ind as this, 1 
doubt very much whether this be a good plea in the preſent caſe 
where the plaintiff has named the cloſes i in his declaration. The 
reaſons for this plea do not hold here ; there is no hardſhip on 
the defendant, and the plaintiff has aſcertained: the place; nor 
BE. can the plaintiff make a new aſſignment in his replication; if 
| | | he did, it would be a departure in pleading. If therefore it 
=_ | | were neceſſary in this caſe to give an opinion upon this point, 
A I am inclined to be of opinion (as at preſent . that the 
| dien is not We (a). | 


z 


- But we « ella all of opinion that the eben is good, ond 
A a proper iſſue tendered, there is no occaſion to give a poſitive 
opinion on the plea. . If only one ſingle matter be put in iſſue 
by this replication, videlicet, whether it be the freehold of the 
defendant or not, it muſt be admitted that the replication is 
good; and I think clearly that this is the only thing that is put 
in iſſue by this replication, and that the other words, © that it 
is the freehold of the plaintiff,” are either to be rejected as * 
pluſage or to be conſidered only as an n inducement. 


| Put the ura onde hay. ns matter will ill be plainer 
Th et the plaintiff ſay that it is his freehold, abſque hoc that it is the 
EY freehold of the defendant, in that place it would be plainly only 
an inducement, and yet that it is exactly the ſame caſe as the pre- 
ſerit. For, as I ſhewedibefore in a former caſe, the diſtinction 
between traverſes and denials which we meet with in ſome of 
i the books is a diſtinction without a difference; for n are 
| | an the lame _ | 4 


, Ns (a) See 14 How, $. 4. + 33 14 3 8. | be 2 1 the 0 con- 
| 24. pl. 3; and Bro. Treſpaſs, pl. 168. | tains che certainty equivalent to a new 
hut ſee contr. 15 Edw. 4. 23 and 243 alignment :** but quære how far a rule 
Hob. 16; and-the opinion of Blackflone J. | made by one of the Courts can control 
in Martin v. Keſterton ; 2 Bl. Rap. lofg the general law of the land, or how a 
in caſes where the writ is general. It is | plaintiff can avail himſelf of this rule in a 
true that in the rules of Court of C B. ſuperior Court to which the record may 
made in 1654, f. 19. it is ordered that | be removed by writ of error? 
The common bar and new aflignment | © 1 | | 


MICHAELMAS TERM, 14 G20, II. C. p. 225 


And it cannot be ſaid that this is an immaterial iſſue: For 1740. 
the plaintiff may have no cauſe of action though the place in ee 
queſtion be not the defendant's freehold, becauſe when the de- oO. 
fendant has put his caſe upon this, 18 is eſtopped afterwards to 
ianſiſt on any tos: wy: if he did, ny be a departure in 

| Ee | | | TRAY 9110) 
In order to iluſtrate this a little more, I ſhall ik notice that 
a plaintiff may reply three read to ſuch a plea of freehold, ac- 


cording as his call | 18; 


at If his title be inconſiſtent with the defendant's plea, as 
that he inſiſts that it is his freehold, or the freehold of another 
perſon, then he mult traverſe the defendant's plea; and as treſ- 
pals is a poſſeſſory action, I think it is perfectly indifferent 
whether he ſets forth his own title or not; and it was held that 
he need not in the caſe in 3 Salleld before cited. If indeed the 
declaration be general, and the plaintiff upon the defendant's 
plea of liberum tenementum makes a new aſſignment of the 
whole treſpaſs, he cannot traverſe the defendant's plea of free- 
hold, according to the caſe of Prettyman v. Lawrence, Gro, Elis. 
81a; becauſe the defendant ought: to have an opportunity of 
anſwering to the new aſſignment, which is in the nature of a 
new declaration. 


ally; If he derives his title rider the A ot. then to be 
ſure he muſt not traverſe the defendant's plea, but muſt admit 
the freehold to be in the defendant and inſiſt on a leaſe or ſome 
other title under him, and then the traverſe muſt come on the ; 
part of the defendant. 


3dly, If the plaintiff has a middle caſe, and neither derives a 
title under the defendant, nor has a title inconſiſtent with his, 
he may plead as in the caſe of King v. Coke, Cro. Car, 384, 
where the defendant pleaded that the locus in quo was his free- 
hold and the plaintiff replied that before the defendant had any 
thing in the premiſes the Marquis of Wincheſter was ſeiſed of 
them as his freehold and made a leaſe for years to a perſon un- 
der whom he claimed which was then ſubſiſting, without either 
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the caſe of Parry v. Wathen and Others, 


of the defendant Mathen, and that he in 


freehold of Mathen &c; concluding to the 
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| confeſſing or denying the defendant's plea, and it was holden 
on a demurrer to be a good replication; for it was ſufficient to 
maintain the plaintiff's action if true, even though the freehold 


were at that time in the defendant, and the plaintiff was not 
neceſſarily conuſant i in whom the freehold and reverſion were. 


But that is not the caſe here. The preſent caſe is of the firſt 
ſort ; for here the plaintiff denies the defendant's plea, and has 
made no new aſſignment ; neither could he, having aſcertained 
the place in his declaration. Therefore for the reaſons aforeſaid, 
we are of opinion that the replication is good (a), and not liable 
to the objections in the demurrer or any other objections; ſo 


judgment on. this demurrer, which is the only matter now be- 


fore the Court, muſt be for the plaintiff (5).” 


the ht box "by pc to Wk concluded 
with an averment, and not to the country 
And after argument by Belſeld Serjt. for 
the defendants and Skinner King's Serjt. 
for the plaintiff, the Court recognizing 
the caſe of Lambert v. Stroother gave jud- 
ment for the plaintiff. MS. Willes Ch. }. 

(b) It was probably an incorrect note 
of this caſe that induced Mr. J. Nares to 
make the obſervation which he did in 
Martin v. Keſterton, 2 Bl. Rep. 1092, 
(here the defendant demurred to a de- 
claration in treſpaſs becauſe the plaintiff had 
not named the cloſes in the declaration) 
| namely, that in this caſe Willen Ch. J. 
held. © that the plaintiff was nat at liberty 
to declare generally, fo as to make it ne- 
ceſſary to plead the common bar, and re- 
ply it by a new aſſignment,” | 


(a) The ſame point again adored i in | 


Hil. 1747, 8, C. B., when it received a 
ſimilar determination, There to treſpaſs 
for breaking and entering the plaintiff's 
cloſes (naming them,) the defendants 
pleaded that the cloſes mentioned in the 
declaration were the cloſes ſoil and freehold 


his own right and the other defendants as 
his ſervants and by his command entered 
&c. The plaintiff replied that the ſaid | 
cloſes were the cloſes ſoil and freehold of 
him (the plaintiff) and not the foil and 


country. To this replication the defend- 
ants demurred ſpecially, becauſe it con- 
tained a traverſe which it ought not to have 
contained ; becauſe the traverſe and in- 
ducement to it were nought ; and becauſe | 
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\ Rinety BENNETT againſt RozerT Revs and Five 
| | Others. 


Tur following opinion of the Court was given by 


Millet, Lord Chief Juſtice. © Replevin; For that the de- 
fendants on the 28th of September 1737 at the pariſh of Mark 
in the county of Somerſet in a place called Somer Zeaze took the 
cattle, viz. ſixty- four ſheep of Robert Bennett and detained them 
| &c, Damage 40/. Wir | 


The defendants juſtify the taking as bailiffs of Richard Fownes 
Eſq. and ſay that the place called Somer Leaze where &c is and 
at the time when &c was a certain waſte or great paſture con- 
taining by eſtimation one hundred acres of land lying and being 
at Mark aforeſaid ; and that the ſaid Richard Fownes long be- 
fore and at the time when &c was and ftill is ſeiſed in his 
demeſne as of fee of and in the ſaid waſte or great paſture where 
&c, and becauſe the ſaid ſixty- four ſheep at the time when &c 
were in the ſaid waſte or great paſture depaſturing on the graſs 
there then growing and treading down the foil there and doing 
damage there to the ſaid Richard Fownes they the ſaid Robert 
Reeve &c as bailiffs to the ſaid Richard Fownes well acknowledge 
the taking of the ſaid ſixty-four ſheep in the place where &c, 
the ſaid ſheep ſo being in the ſaid waſte &c ſo depaſturing. &c ; 
and this they are ready to verify; wherefore they pray judgment 
and a return of the ſheep and their damages &c. 


The plaintiff pleads in bar to the avowry, that long before 
the time when &c and at the time when &c one Philip Biggs 
was and yet is ſeiſed of one acre of land of Old Aufter with 
the appurtenances lying and being in Crickham in the pariſh of 
Wedmore in the county aforeſaid'in his demeſne as of fee, and 
that be the ſaid Philip Biggs and all his anceſtors and all thoſe 
whoſe eſtate the ſaid Philip had in the faid acre of land time 
out of mind have had and uſed and been accuſtomed to have 
and uſe for himſelf and themſelves his and their farmers tenants 
and undertenants of the ſaid acre of land of Ola Auſſer common 
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of paſture in the faid place called Somer Leaze wherein &c for 
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all their commonable cattle every year and at all times of the 
year as appendant to the ſaid acre; and the ſaid Philip Biggs 
being ſo ſeiſed of the ſaid acre long before the ſaid time when 
&c to wit on the qth of November 12 W. 3. by his deed of 
indenture ſealed with his ſeal for the conſideration therein 


mentioned did grant and deviſe all that the ſaid acre of land to 
one Evan Thomas his executors adminiſtrators and aſſigns Rom 
thenceforth for and during and until the full end and term of 


ninety-nine years if William Anne and Evan ſons and daughter 


of the ſaid Evan (the father) or any or either of them ſhould 
ſo long live, as in and by the faid indenture &c; by virtue of 


which ſaid grant the ſaid Evan the father afterwards and before 


the ſaid time when &c entered on the ſaid acre and was poſ- 


' ſeſſed, and being ſo poſſeſſed afterwards and before the ſaid 


wit on the 


time when &c- by his deed of indenture ſealed with bis ſeal 


bearing date the 2oth of April 1724 for the conſideration therein 


mentioned did grant and demiſe unto Robert Bennett his exe- 
cutors &c one yard parcel of the ſaid one acre of land of Old 
Auſter for and during all the reſt and reſidue of the ſaid term of 


ninety- nine years &c as by the ſaid indenture &c; by virtue 


of which ſaid laſt grant and demiſe the ſaid Robert Bennett, the 


father of the plaintiff, afterwards and before the time when &c 
entered into the faid one yard parcel of the ſaid one acre, and 
was poſſeſſed thereof and being ſo poſſeſſed afterwards and be- 
fore the ſaid time when &c made his laſt will and teſtament in 
writing viz, on the day of in the year ——, and 
thereby conſtituted and appointed the plaintiff his ſon his ſole 
executor, and afterwards and before the ſaid time when &c to 
day of in the year laſt aforeſaid died 
poſſeſſed of the ſaid yard parcel of the faid acre; after whoſe 
death the- ſaid R, Bennett the plaintiff, took upon himſelf the 
burden and execution of the ſaid will, and before the time when 
&c entered into the ſaid one yard parcel of the ſaid acre of land 
and was and yet is poſſeſſed thereof; and the ſaid Robert, the plain- 
tiff, ſaith that the ſaid William Thomas and Evan Thomas ſons of 
the ſaid Evan the father and each of them are now living; and 
that the ſaid Robert the plaintiff being poſſeſſed of the ſaid one 
yard parcel of the ſaid acre of land to which the common of 
paſture aforeſaid in Somer Leaze is * as aforeſaid did 

© - =. before 
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before the taking of the ſaid cattle to wit on the 28th of Sep- 
tember 1737 put the ſaid cattle, being the proper cattle of the 
ſaid Robert Bennett, the plaintiff, into and upon the ſaid place 
called Somer Leaze in which &c to uſe his ſaid common there 
and feed and eat the graſs and herbage then and there growing, 


as it was lawful for him to do, and the ſaid Robert Reeve and 


the other defendants afterwards on the ſaid 28th of September 
1737 in the ſaid place in which &c took the ſaid cattle of the 
ſaid Robert Bennett the plaintiff viz. the ſaid ſixty- four ſheep 
then and there feeding and uſing the ſaid common and then 
unjuſtly detained -&c ; and this he is ready to verify, wherefore 
he prays judgment and his damages &c; and brings! into court 
the letters teſtamentary &c. 


The defendants fly; and proteſting that the {aid Philip 
Biggs &c had no ſuch right of common as is ſet forth in the 
plea as appendant to the ſaid acre, they ſay that the. ſaid ſheep 
in the declaration mentioned at or before tlie time of putting 


the ſame into the ſaid place called Somer Lease in which &c 


were not nor was any or either of them levant and couchant in 
and upon the ſaid one yard land parcel &c; and this they are 
ready to verify, and pray judgment and a return &c as before. 


The. plaintiff demurs to this replication, and ſhews for cauſe 
that the plea aforeſaid pleaded by way of reply, and the matter 


therein contained, is not iſſuable, nor doth it confeſs avoid or 
deny the plaintiff's plea above pleaded &c. 


The defendants join in demurrer. 


The caſe comes before the Court (a) on this demurrer of the 
Plaintiff to the defendants n. 


And the ſingle queſtion is whether levancy and couchancy is 


incident to common appendant as it is admitted to be to com- 
mon appurtenant; for if it be incident to common appendant, 


(a) It appears that this caſe was twice ants ; the ſecond time by JYynne Serjt. for 
argued ; the firſt time on the 22d of Ny- | the former and Burnett King's Serjt. for 
vember 1739 by Capper Serjt. for the | the latter on the 1oth of May 1740. 
Plaintiff, and Draper Serjt. for the defend- | 2 | 
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 MICHAELMAS, TERM, 4 C20, H. G. 
then the replication puts a material matter in iſſue, and con- 
ſequently the demurrer is not good. Beſides, if this be ſo, judg- 

ment muſt be for the defendants for another reaſon, becauſe the 


plaintiff has confeſſed by his demurrer that the ws were not 
levant and couchant on the premiſes. 


Whether this levancy and couchancy ought to have been 


pleaded by the plaintiff or not we need not determine at pre- 


ſent, becauſe this point may perhaps be a little more doubtful; 
and as it is inſiſted on by the replication, if it be material, for 


the reaſons I have before ee, that is ſufficient to over- rule 


the demurrer. 


Several other little objections were likewiſe taken to the 
plaintiff's plea in bar, which I ſhall take no notice of, becauſe 
N ſeemed to be of no great weight. 


But the ſingle queſtion that we mal conſider is whether in 
the caſe of common appendant, as well as common appurtenant, 
the cattle ought to be levant and couchant and this could never 
have admitted of a doubt if the nature of common appendant 
had been thoroughly conſidered and well underſtood. But the 
doubt aroſe only from a miſtake of the nature and original 
of common appendant. For it was ſaid by the counſel for the 
Plaintiffs, and ſome books were cited for that purpoſe, that the 


tenants of arable land were obliged to plough the land of their 
lords, and that, as by their tenure they muſt keep cattle for 


that purpoſe, it was therefore incident to their eſtates that 
they ſhould have common for ſuch cattle f in the waſtes of * 
lords. : 

But this notion is neither founded in law or reaſon, and 
when it comes to be conſidered is attended with great abſurdi- 
ties. It is true indeed that common appendant only belongs to 
arable land, as is expreſsly ſaid in Co. Lit. 122. 4. &c (a), and it 
is ſo neceſſarily incident to it that it cannot be ſevered,” And 
therefore if the land be divided never ſo often, every little parcel 
is entitled to common appendant, (as it is claimed in the pre- 


(a) See alſo A 15. 55 


ſent 


— 


MICHAELMAS TERM, 14 G20. II. C. P. 


of the notion that 1 before mentioned, becauſe. if that were ſo, 


every man who has a yard of land to which common append- 


A ant belongs would be obliged to keep a team of horſes or oxen 
to plough his lord's land and would have a right of common 
for them in the lord's waſte. But that this is not the reaſon 
of common appendant appears alſo from this, that a man 
may have common appendant for heifers and ſheep, which are 

of no uſe in ploughing, but are of great uſe in manuring the 
land. And fo it is expreſsly held in 1 Rel. Abr.-397. and 
ſeemed to be admitted by the counſel for the plaintiff; and it 
was neceſſary for them ſo to do, the common claimed by the 
plaintiff in the preſent caſe being for ſheep. 


The reaſon therefore for common appendant appears to be 
this, that as the tenant would neceſſarily have occaſion for cattle 
not only to plough but likewiſe to manure his own land, he 
muſt have ſome place to keep ſuch cattle in whilſt the corn is 
growing on his own arable land, and therefore of common 
right (if the lord had any waſte) he might put his cattle there 
when they could not go on his own arable land. This is a 


ſenſible and intelligible reaſon for this cuſtom, and is ſaid to be 


the reaſon in Co. Lit. 122. a. And this being admitted to be 
ſo, it puts an end to the preſent queſtion. For from hence it 
is plain that the tenant can only have a right of common for 
ſuch cattle as are levant and couchant on his eſtate, that is, for 
ſuch (a) and ſo many as he has occaſion for to plough and 


manure his land in proportion to the quantity thereof. And 


if he has a right of common for no more, no abſurdity will 
follow, let the land be divided never ſo often and into never 
ſuch ſmall parcels: whereas in the preſent caſe it is abſurd and 
unjuſt on the face of it that a perſon, who has but one yard of 
land, ſhould have a right of common for ſixty- four ſheep. 


This being the nature of common appendant, it is plain that 
a man cannot have a right of common appendant for any cattle 
but ſuch as are wanted either to plough or manure his land. 
And it is as plain hkewiſe that he cannot for cattle which he 


la) And therefore | a plea, claiming. j cannot be-ſupported. 37 Hen. 6. 34. | 
common appendant for all kinds of bea/ts, | 
Ren 5 ; borrows, 


ſent caſe only for a yard of land.) And this ſhews the abſurdity 
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borrows, unleſs he make uſe of them all the year to rough or 
manure his land. 


| Having thus thewn the nature of common appendant, the 
preſent caſe is (I think) ſo very plain that I need hardly mention 
any authorities to RE: it. 


But as ſome perſons are of opinion that if a caſe be never ſo 
plain it ought to be ſupported by authorities, I ſhall take notice 
that this is expreſsly ſaid to be law in Tyrringham's caſe, 4 Co. 36. 
B., and that common appendant is only for ſuch cattle as are 
levant and couchant on the land; and the reaſons there given 
for it are much the ſame as I have already laid down, and there- 
fore I ſhall not repeat them. The ſame is likewiſe held in 
1 Rol. Abr. 398; and there are ſeveral caſes out of the Year 
Books cited there for that purpoſe. 'There were likewiſe ſe- 
veral other caſes cited on the part of the defendants out of 
Cro. Fac., Palmer, Levintx, Ventris &c: but | forbear to mention 
them, becauſe on looking into them they are all ſo very obſcurely 
reported that it is not poſſible to ſay whether the common there 
in queſtion were common appendant or appurtenant, which are 
frequently confounded in the books; and therefore I do not at 
all rely on the authority of thoſe caſes, nor does the preſent caſe ' 
want it. | 

There are indeed ſome caſes in the old books, and ſome of 
them were-cited on the part of the plaintiff, which ſpeak of 
common ſans nombre, and which ſeem to imply that levancy 
and couchancy is only neceſſary in the caſe of common appur- 
tenant, and not in the caſe of common appendant. But the 
notion of .common ſans nombre, in the latitude in which it was 
formerly underſtood, has been long ſince exploded, and it can 
have no rational meaning but in contradiſtinction to ſtinted 
common where a man has a right only to put in ſuch a par- 
| ticular number of cattle. 


But to ſay that a man who has but one yard of land, as in 
the preſent caſe, ſhall have a liberty of common right (as com- 
mon appendant is) of putting in as many cattle as he pleaſes 
| upon his lord's waſte, though confiſting of many thouſand acres, 
| -$ | k 
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wirhout any regard to the levancy and couchancy, is ſo very 
wild a notion that I wonder it could ever be entertained by any 
one who thought twice. The writ of admeaſurement and the 
right of approvement by the lord both likewiſe plainly ſhew 
that there is nothing in this notion. For how can that be ad- 
meaſured which hath no bounds ? Or how can the lord, when 
he approves, leave ſufficient common for his tenants, if they 
have a right to put in as many cattle as they pleaſe? 


I ſhall fay no more in a caſe that I take to be ſo very plain, 
but that we are all of opinion that the plaintiff's demurrer muſt 
be over-ruled, and that e geren muſt be given for the de- 
fendants.“ 


Walrzs an Attorney again TxahRERN and Err v. 


HIS was an action of aſſault and battery and falſe impri- 
ſonment, laid in Midalgſex, by an attachment of privilege; 
to which the defendants pleaded a joint plea of juſtification, iri 
which it was alleged that Trabern was one of the proctors of 
the Univerſity of Oxford, and that Ezty was keeper of the gaol 
there; that the plaintiff was committing diſorders in the night=- 
time within the precincts of the Univerſity, wherefore Trahern 
as proctor apprehended him and committed him to the cuſtody 
of the other defendant, as he lawfully might by the charters 
granted to the Univerſity and by the laws and ſtatutes of the 
fame; traverſing being guilty of the ſaid treſpaſs &c at We/t- 
minſter or elſew here out of the precincts of the Univerſity. 


The plaintiff admitted the privileges of the Univerſity and that 
Trabers was proctor &c, but replied that the defendants of their 
own wrong and without the reſidue of the cauſe by them alleged 
in their plea aſſaulted and impriſoned him &c. 


Before a rejoinder was put in, the Chancellor &c. of the 
Univerſity claimed conuſance of the cauſe (a); after their claim 
ky: had 


(a) The claim was eee in the fol- . 


: lowing manner (1); Ku George the Second. Know all men 


—— ** 


PR 8 1 


Michaelmas term in the 13th year of 


by 


— 


(.) If the claim be not ſo made, it cannot be allowed. 2 v. Smith, 2 Wilſ. 406. 
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When either 
of the Uni- 
verſities 
claims conu- 
ſance of a 
cauſe, it muſt 


be claimed 


before im · 
parlance. 

— When an 
attorney is 
plaintiff, 
whether the 
Uaiverfity is 
entitled to 


conuſance of 


the cauſe ? 
2s, 

Barnes 346. 
Pract. Reg. 


696. and 
5 Vin. Abr. 
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rgued at the bar, the Court tobk time to Sable of 


it, and on thi day the 33 of the rd was given as 


follows by 


Mille: 


by theſe preſents that we Charles Earl of 
Arran Chancellor of the Univerſity of 


Oxford have made and appointed and in 


our place put and by theſe preſents do 


make appoint and in our place put Henry 


IVilmot and N icholas Cotterell Gentlemen 
and either of them out true and lawful at- 


tornies jointly and ſeverally for us and in 


our name and ſtead to demand aſk claim 
and defend all and ſingular the liberties 


and privileges of the ſaid Univerſity, and 


eſpecially to claim and demand to have as 
well the conuſance of a certain action of 
treſpaſs depending in his Majeſty's Court 
of Common Pleas at We/tminſter between 
Paul Welies Gentleman one'of 'the attor- 
nies of the ſaid Court plaintiffand Edward 
Trabern clerk and Charles Etty defend- 
ants, which ſaid defendants are privileged + 


perſons of the ſaid Univerſity, as of all 


and ſingular pleas plaints and cauſes what- 


ſboever (maihem felony and freehold only 


except) where a ſcholar or other privileged 
-perſon of the ſaid Uniyerſity is one of the 
parties in the Court of the Univerſity 
'aforeſaid to be held before us the faid 


Chancellor or commiſſary or 'deputy for 


the time being, and alſo to claim demand 
and defend all and all manner of liberties 
LEY privileges of the Univerſity afofeſaid 
for any perſon whomſoever rightly and 
lawfully privileged ; dated under the ſeal of 
the office of Chancellor of the Univerſity 
of Oxford the 28th day of June in the 13th 
year of the reign of our Sovereign Lord 
George the Second by the Grace of God 
of Great Britain France and Ireland King 
defender of the Faith &c, and i in the year 
of our Lord 1739- 
Elſewhere as it appears of alt Tiny 


term upon the Roll it is thus contained, 


| Middleſex to wit Edward Trahern clerk 
and Charles Etty were attached & (here 


followed the declaration, plea, and IT | 


cation. 


And thereupon cometh Charles Karl of 
Arran Chancellor of the Univerſity of 


Oxford by Henry Wilmot his attorney 


n.. 


above named to aſk and claim proſecute 
and defend all and ſingular the liberties 
and privileges of him the ſaid Chancellor, 
and thereupon he prays his liberty, that is 
to ſay, to have the conuſance of the plea 
aforeſaid before him the ſaid Chancellor 
his commiſſary or his deputy to be held at 
Oxford, becauſe he faith that the Lord 


| Henry the 8th late King of England by 


his letters patent in due form of law made 
and under his great ſeal of England ſealed 
bearing date at 7/e/minſter the iſt day of 
April in the 14th year of his reiga granted 
to the then Chancellor and ſcholars of the 
ſaid Univerſity of Oxford and to their 
ſucceflors (amongſt other things) that the 
ſaid Chancellor his commiſſary or his de- 
puty and their ſucceſſors or the ſteward 
under-ſteward and other Julges of the ſaid 
Chancellor and his ſucceſſors deputed by 
their letters ſealed under the ſeal of his 
office ſhould hear and determine as well 
all manner of treſpaſſes and other offences 
whatſoever as alſo of miſpriſions extortions 
conſpiracies confederacies maintenances 
falſe Allegations accbunts contracts and 
injuries Whatfoever, and all other articles 
which might fall in fine or ranſom or in 
| other pecuniary puniſhment, and of all 
other contracts pleas and complaints per- 
ſonal and other eauſes and matters what- 
ſoever under whatſoever name they are or 
may be compriſed, although they ſnould 
concern the ſaid late King himſelf his 
heirs or ſucceſſors (aſſizes ind eas: of 
freehold only excepted) after What manner 
ſoever ariſing done or committed or to be 
done or committed within the town of 
Oxford the ſuburbs hundred or county of 
Oxford aforeſaid or elſewhere within the 
kingdom of England, as well at *themuit 
of our Lord the ſaid late King his heirs or 
ſucceſſors as at the ſuit of the party or 
otherwiſe howſoever, where the ſcholars . 
or their ſervants or miniſters or any other 
perſons who ought to have any privilege 
| of the ſaid Univerſity whom the faid 
Chancellor commillary or his * or 
0 ; 'S ir 
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iſt, Whether the Univerlity of 
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R M, 
Miu, Lord Chief Juſtice. © There are two points in this caſe ; 


| 14 Geo, IL | C. P. 


Oxford have clai * the conu- 
ſance 


6 


their ſucceſſors ſhould challenge was or 
ſhould be one of the parties, and that they 
| ſhould or might inquire by ſcholars or 
their ſervants or by the laity of the ſaid 
town of Gxford or by others, and ſhould 
have full conuſance and correction thereof, 
and ſuch pleas complaints cauſes and mat- 
ters in whatſoever place ſoever within the 
town of Oxford or the ſuburbs thereof or 
the precincts of the ſaid Univerſity as 
they ſhould think fit, and execution 
thereof according to their ſtatutes and 
cuſtoms. or according to the law of Eng- 
land at the will of the ſaid Chancellor 
commiſſary or his deputy and their ſuc- 
ceſſors ſhould do and make, and ſhould 
hear and determine all and ſmgular the ſaid 
articles cauſes matters and complaints 
(except as before excepted, ). and ſhould 
have levy . and. perceive all and all man- 
ner of amerciaments iſſues forfeitures and 
profits coming [therefrom to the uſe and 
benefit of the ſaid Univerſity by them- 
{elves and their deputies for ever; ſo that 
no juſtice. aſſigned, to hold pleas beſore 
the ſaid King or his heirs or juſtice of 
the Common Bench juſtice of aſſize 
Juſtice of gaol delivery or keeper of the 
peace or juſtice of ſervants labourers and 
artificers or other juſtice or judge what- 
ſoever ſteward or marſhal or clerk of the 
market of the houſehold of the ſaid late 


King Henry the 8th or his heirs: ſheriff | 


mayor bailiff or other officer or miniſter 
of the ſaid late King or his heirs what-. 
ſoever ſhould in.any ſort. intermeddle gon- 
cCerning ſuch pleas quarrels contracts 
articles cauſes matters or other things 


aoteſaid or concerning any of them. ber. | 


. cept, as, before, excepted) done, or t 

done in the ſaid town. of ene the Tl 
urbs or, precinRts. ES or elſewhete 
within the kingdom, of England, neither, 
in the preſepce nor abſence of the fa 
late King gr, his heits ; and, if the, 
. Juſtices. or other miniſters - of the | 
late King or any of them i in, the ao 
or abſence of the. ſaid late King 
. heirs ge: for the future 


5 


- 


„ 


inquire intermeddle or take any conuſance 
of upon or concerning any of the premiſes 
(except as before excepted), the ſame 
juſtices and other miniſters and officers 

aforeſaid on the certificate notification or 
ſignification of the Chancellor of the Uni- 
verſity aforeſaid who ſhould be for the time 


| being or commiſlary or his deputy ſhould 


ſuperſede ſuch inquiſition and conuſance 
or proceſs and all executions to be had 
thereon whatſoever, and ſhould not there- 
of any further in any ſort intermeddle nor 


them, but that the party aforeſaid only 


| before the Chancellor and his ſucceſſors 


their commiſſary or deputy thereof ſhould 
| be chaftiſed and puniſhed in form aforeſaid, 
as by the ſame letters patent more fully 
appeareth, And the ſaid Chancellor fur- 
ther ſaith that by a certain act in the Par- 
liament of the Lady Elizabeth late Queen 
of England begun and holden at Je/tmin- 
Fer in the county of Middleſex on the 2d 
day of April in the 13th year of her reign 
(amongſt other things) i it was enacted by 
the authority of the aid Parliament that 
the faid letters patent of the ſaid late King 
Htary the 8th the moſt noble father of the 
faid Queen's highneſs made and | granted to 
the ſaid Chancellor and ſcholars of the ſaid 
Univerſity of Oxford, bearing date on the 
faid 1ſt day of April in the ſaid 14th year of 
the reign of the ſaid late. King, and allo 
all other letters patent by any of the þ pro- 
genitors or predeceſſors of the ſaid Lady 
the een made to the body corporate of 
the faid Univerſity of Oxford or to any of 
their predeceſſors of the ſaid Univerſity by 
atſoever pame or names the Chancellor 
maſters. and ſcholars, of the ſame Univer- 
ity in 2 of the ſaid letters patent have 


| been bel 
thenceforth be good elfeRtual and available 


I in, the law to all intents Conſtructions and 
| pur] oles to, the then Chancellor maſter 


and, cholars of the, faid Vniyerfity and 


f their ſucceſſors, for everm6re after and ac- 


cording to the form words ſentences” and 
true meaning of every of the faid letters 


patent 


put the party to anſwer thereupon before 


ore that time named, ſhould from 
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ſailde 4 in time; 2dly, H they had claimed it in time, whether 


1 are . to it in the preſent = 


* 


— 


: patent as amply fully and largely as if the 


ſame letters patent had been recited ver- 
batim in the then preſent act of Parlia- 
ment, any thing to the contrary in any 
wiſe notwithſtanding ; And further it was 


enacted by the authority aforeſaid that the 


ſaid letters patent of the ſaid Queen's high- 
neſs's late father King Henry the 8th, 


bearing date as is before expreſſed, made 


and granted to the ſaid corporate body of 
the ſaid Univerſity of Oxford and all other 


letters patents by any of the progenitors 


or predeceſſors of the ſaid Queen's high- 
neſs and all liberties franchiſes immunities 
quietances and privileges leets Jaw-days | 
and other things whatſoever therein ex- 
preſſed given or granted to the faid Chan- 
cellor maſters and ſcholars of the ſaid 


VUniverſity or to any of the predeceſſors 


bv whatſoever name the ſaid Chancellor 
maſters and ſcholars of the ſaid Univerſity 
in any of the faid letters patents were 
named by virtue of the then preſent act 
were from thenceforth ratified eſtabliſhed 
and confirmed unto the Chancellor maſ- | 


| 


cers and ſcholars of the Univerſities afore- 


faid and to their ſucceſſors for ever, any 
ſtatute law uſage cuſtom conſtruction or 
any other thing to the contrary in any- 
wiſe notwithſtanding; as by the ſame ad 
(amongſt other things) more fully appear- 
eth. And the ſaid Chancellor further faith 
that the ſaid Edward Trahern and Charles 
Etty on the day of the iſſuing out of the 


original writ of the ſaid Paul and at the 


time when the cauſ. s of action of the ſaid 
Paul accrued and before that time and 


* continually fince hitherto were and are and 


each of them is privileged. perſons of the 


ſaid Univerſity, that is to ſay, the ſaid 


and fellow of Brazen-Noſe Cu lege in the 


Edibard Trabern was and is a maſter of arts 


ſaid Univerſity, and one of the proctors 


of the ſaid Univerſity dwelling and reſid- 


ing within che ſaid Univerſity and therein 


matriculated, and the ſaid Charles Etty | 


was and is a miniſter or ſervant of the 


Chancellor maſters and ſcholars of the ſaid 


— 


2»2•*%„¾f — 


Univerſity, to wit, keeper of the gaol in 
the ſaid Univerſity within the juriſdiction 
thereof; and that the cauſes of action ſpe- 
cified in the ſaid declaration of the ſaid 
Paul aroſe and accrued within the liberties 
of the ſaid Univerſity, that is to ſay, at 
Oxford aforeſaid; and that the ſaid Ed. 
ward Trahern and Charles Etty were and 
yet are ſubject and ought to be ſummoned 
and impleaded for the ſaid cauſes and mat- 
ters in the ſaid declaration ſpecified before 
the Chancellor of the Univerſity aforeſaid 
his commiſſary or his deputy and not elſe- 
where nor in any other Court whatſoever, 
And the faid Chancellor ſaith that he the 
ſaid Chancellor his commiſſary or his de- 
puty of the Univerſity of Oxford aſoreſaid 
and all his predeceſſors Chancellors of the 
ſaid Univerſity for the time being their 
commiſſaries or deputies ever fince the 
making of the letters patents aforeſaid al- 
ways hitherto have had the conuſance of 
all pleas aforeſaid (except as before ex- 
cepted) concerning or touching in any 
manner any maſter or ſcholar of the Uni- - 
| verſity aforeſaid for the time be.ng or their 
ſervants or any common miniſter of the 
Univerſity aforeſaid or any privileged per- 
ſon of the ſaid Univerſity; ' and this the 
ſaid Chancellor is ready to verify; where- 
fore the ſaid Chancellor prays the liberty 
aforeſaid and conuſance of the ſaid plea in 
the ſaid court of our Lord the King of 
the Bench here, to wit, at W:/min/ter 
now between the faid parties depending 
by virtue of the letters patent aforefaid 
and by force of the ſaid ftatute to be al- 
lowed to him &c. And the faid Chancellor 
further faith that formerly to wit of the 
term of Eaſler in the gth year of the reign 
of her late Majeſty Queen Ann the then 
Chancellor of the ſaid Univerſity in the 
court of the faid Queen before the Queen 
herſelf at Ye/tminfter in a certain plea of 
treſpaſs upon the caſe then depending be- 
| tween Milliam Riley and William Appli- 
by plaiatiffs and Fohn Stonell defendant 

| CR_ his 30 liberties and privileges and 
| conuſance 


— 


* 
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ſhould be of opinion that it was not claimed in time, there was 
no occaſion for entering into the other point; and we are all of 
opinion that it was not claimed in time. And in this we are 
confirmed not only by the reaſon of the caſe but by ſeveral caſes 
in which this point has been ſo determined. 


The time that has been laid down in ſeveral caſes is that the 
Univerſity muſt come before imparlance: whereas in the preſent 
caſe they were ſo far from coming before imparlance that they 
did not come until after a replication and iſſue tendered. And 
though it was ſaid that the U niverſity might often loſe this 
privilege if they were obliged to come before imparlance or plea 
pleaded, we think the injuſtice and inconvenience would be 
much greater on the other ſide. For if they were not confined 
to the time of imparlance or of plea pleaded, they might as well 
come at any time before judgment, which would occaſion great 
delay of juſtiee and great expence to the parties. Beſides, it is 


The counſel ſpoke only to the firſt point, becauſe if the Court 


certain that the Univerſity do not judge according to the com- 
mon law but according” to the civil law; ſo that if this conu- 
ſance be allowed men's properties are to be tried without a. jury 


— 
— 


conuſance of the ſaid plea by virtue of the 
letters patent of the ſaid King Henry the 
$th,- and by virtue of the ſtatute aforeſaid 
to be allowed to him &; whereupon all 
and ſingular the ſaid premiſes being in- 
ſpected and fully underſtood by the ſaid” 
Court of the ſaid late Queen it was con- 
ſidered that the conuſance of the ſaid plea 
between the ſaid William Riley and Mil- | 
liam Appleby plaintiffs and the ſaid John 
Stonell in the ſaid court depending ſhould 
be allowed to the Chancellor of the ſaid 
'Univerſity of Oxford &c.; as by the re- 
cord thereof remaining inrolled in the ſaid 
court of / the ſaid late Qyeen' of the ſaid 
term of. Eaſter in the ſaid gth year of the 
ſaid late Queen aforeſaid upon the 33oth. 
roll more fully appears. And the ſaid 
Chancellor prays that the ſaid record of 
the ſaid Eaſter term may de ſeen and in- 
ſpected, and that his ſaid liberty and conu · 


ſance of the ſaid plea in the ſaid court here 


depending by virtue of the letters patent 
aforeſaid and by force of the ſaid ſtatute 
and the allowance aforeſaid may be al- 
lowed to him &; with this that the ſaid 
Chancellor doth aver that the ſaid Edward 
Trahern and Charles Eiiy mentioned in the 
Aid declaration and the faid Pdivard Tra- 

hern and Charles Eity mentioned in the 

faid watrant of attorney and claim above 

ſpecified are the ſame perſons and not 


other or different perſons. And the ſaid 


Chancellor brings here into court the ſaid 
letters patent of the ſaid late King Henry 
the 8th under his great ſeal dated the iſt 
day of April in the 14th year of his reign; 
and alſo the ſaid Chancellor brings here 


into court the exemplification' of the ſaid 


at of Parliament under the great ſeal of 


the ſaid Lady Elzabeth Queen of Great- 


Britain, dated at 'We/tmin/ter the 7th day 
of June in the 13th year of her reign.” 
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MICHAELMAS TERM, 14 Oro. li. CF. 


and by a different law from the law .of the land.” If an act of 


Parliament will grant ſuch a juriſdiction, we cannot help it: but 


whenever it is granted, we ought to take care that it is kept 


within it's legal bounds and claimed in proper time. For we 
are of opinion that ſuch a Juriſdiction. being contrary to the law 
of the land cannot be granted without an act of Parliament (a), 
even by the King himſelf; no more than he can erect a new 
Court of Equity by letters patent which it has always been held 
that he cannot: and ſo it was expreſsly ſaid in the caſe of Peru 

v. Manners (6) in the King's Bench, which I ſhall mention by 


al 3 


If. this were a new 7 point, I ſhould tbirlk myſctf obliged to 
as} i all the caſes that were cited on the one fide and the 


other, and to ſhew how far they are applicable to the preſent. 


But I need not do it now, becauſe this matter has been already 


ſo ſolemaly ſettled and determined in the court of King's Bench 


in the caſe of Peru v. Manners H. 11 An. upon a claim of the 
Univerſity of Cambridge, whoſe claim as appears by a copy of 
their charter which has been laid before me is in as extenſive 
words as, if not more extenſive in reſpect to the excluſion of all 
other juriſdictions than, the words in the charter of the Univer- 
ſity of Oxford; ſo that that caſe is a caſe in point. And in that 
caſe it was adjudged by the whole Court, after a long argument 


in which almoſt all the caſes that have been now cited were 


mentioned and after great deliberation, that the Univerſity of 


Cambridge who then claimed their conuſance within five days 


after the imparlance and before any plea pleaded came too late, 
for that they ought'to have come the firſt day that there 'might 
be no delay of juſtice, and becauſe the conuſance there claimed 

(and it is the ſame in the preſent caſe) would ouſt the party of 


the benefit of the common law and of a trial by jury; and they 


relied on ſeveral caſes in the Year Books, particularly the 6 Her. 
7, 9, b. and 16 H. 7. fo. 16. 4. (e). This caſe was afterwards 
cited and allowed to > be good law in the caſe of Baker v. War- 


(a) Vid. Hara. 509. } (c) See alſo the Biſhop-of Eh's caſe, 

(2) This caſe has been ſince reported 1 Sid. 103; Parker v. Edwards, 1 Show. 
in Fort. Rep. 155; and is alſo to be found | 352 ; Legſingby v. Smith, 2 Wi uf. 319 
in 5 Vin, Abr. 588, pl, 21; and 589, pl. * R. v. Agar, 3 Den. 2820» 


22. 


ren 
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ren. (a) in B. R. 12 Beh. 1. And the fame eile 


ſolemnly determined in that court, in reſpect to the Univerſity 
of Oxford, upon the foundation of the caſe of Pern v. Manners 


ia the caſe of Wood v. Graham, Tr. 1 Geo. 2., as we were in- 


formed by a gentleman who argued in the preſent caſe, and who 
I am ſure would not impoſe upon us, though L own [ cannot 
get a Ins report of that caſe. 


This matter therefore having deen already ſo ſolemnly de- 


termined, I ſhall only take notice of a caſe or two which I be- 
lieve were not cited in the argument of Per v. Manners, and 


o one that was nent to that caſe. 


— firſt 3 I ſhall mention is the caſe of ancient de- 
meſne, Latch 83, 84, the caſe of Marſhall v. Allen, where it 
was holden that a man may plead ancient demeſne after an im- 
parlance: but it is ſaid there that that is the only caſe where it 
is ſo, and that ſtands upon a very different reaſon from the pre- 
ſent; for in the caſe of ancient demeſne a man may not only 
plead it after imparlance, but a tenant in ancient demeſne may 
even reverſe. a fine: when completed or a final judgment given 
againſt him in a real action by writ of diſceit; and the reaſon is 
becauſe ſo long as the fine or the judgment remains unreverſed 
the privilege is entirely gone, and the lands are for ever there- 
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after pleadable at common law, which would be very hard... 


But-in the preſent caſe, though the Univerſity ſhould come too 
late now, they would only loſe the conuſance of the preſent 


cauſe, and may exerciſe their juriſdiction in all cauſes hereafter 


1 in as extenſive a manner as before. 


There 155 been a * likewiſe laid before me (5), which was 
not cited: but this is a ſtrange cafe, and muſt certainly be the 
effect of power rather than of judgment; for it was even before 


(a) In that caſe the conuſance 1 | (3) In the original manuſcript of this 


| lowed, becauſe it was claimed before im- judgment there is a reference by the Chief 


parlance: but the Court ſaid“ If there had | Juſtice to this caſe being written on a 
been an imparlance, it could not have ſeparate paper: but it is not now to be 
been allowed, as in the caſe of Pern | found among his papers ; it appears how- 
ve Manners, which was remembered and | ever from 5 Vin. Mr. 591, that this was 
5 law.“ MS. Coll. Wills | a caſe in Hil. 12 Edw. 35 in the court of 
Ch . | | ns. 
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the charter of Hen. 8. and the ſtat. 13 Elis; when there was 
no pretence that the U niverſity had a right to ſuch an excluſive 


| e and therefore 1 * no weight 0 it. 


Thbe only Aber ab that I hall mention is that of Alavich v. 
Pr. Sratford (a), which was in the Trinity term after the caſe of 


Hern v. Manners, and there the Lord Harcourt allowed the juriſ- 
diction of the Univerſity of Oxford; and I ſhall only juſt mention 
it, becauſe I gave you the full hiſtory of it and my opinion upon 


it at large when it was cited by the counſel for the Univerſity, 


And for the ſake of Lord Harcourt, who was as great a Judge 
as ever ſat in We/tminſter-Hall, and made as few miſtakes as any 
one, I will not repeat what I then ſaid. I ſhall only ſay thus 
much of it at preſent, as it was a judgment given by him with- 
out any reaſons and directly contrary to the ſtrongeſt reaſons 
that he himſelf had laid down but about a week before in the 


fame caſe, it is a caſe that has no weight with me; for J will 
not be influenced by ow e that is founded either on 
fear or favor. 


Having ſaid thus much on the only point that now comes 


before the Court, it is not neceſſary to ſay any thing on the 
other point; becauſe, as our opinion is that the Univerſity have 


not claimed this conuſance in time, it is not material whether 


they were entitled to it or not in the preſent caſe. But give me 


leave to ſay thus much upon it, that there are caſes in which it 
has been adjudged that where an attorney is plaintiff the privilege 
of the Univerſity cannot take place (56); becauſe the privilege of 
attornies ſuing in their reſpective courts is by reaſon of their 
neceſſary attendance there for the ſake of juſtice and the benefit 


of all the people of England; and as they have been entitled to 


this privilege time out of mind, no charter of the King can take 
it away from them, nor even an act of Parliament, unleſs they 
are therein mentioned by expreſs words. And ſo it is expreſsly 
determined in a caſe in Lit, Rep. 304., which is in reſpect to 
the Univerſity of Oxford and an attorney of this court ; and is 
founded on 1 Butt 8 caſe 1 XG Atr. 489, and Lord Andery n's 


(a) 22 Vin. Abr. 11. pl, 13. | 5 reſpect. of refed 1 [7508 v. 
(6) And the claim. can only be made Long, Clerk, 2 Will. 310. 


7 e | | caſe 
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caſe. 3 Leon. 149., which caſes do not relate to the Univerſities (a), 
but to other juriſdictions; but the ſame doctrine is there laid 
down. | 


I need not give my opinion of theſe caſes, nor ſay how far I 


agree with them till the matter comes judicially before us. But 


| whenever it does, though I. ſhall be as tender of the privileges of 


the Univerſity of Oxford as any man living, having the greateſt 
veneration for that learned body, yet I hope I ſhall always as far 
as I can by law endeavour to ſupport the. common law of the 
land and that excellent method of trial by juries, upon which 
all our lives liberties and properties depend; and that I ſhall 
endeavour as far as I can to prevent the encroachment of any 


Juriſdiction whatever that proceeds by another law and another 


method of trial. | 


But at preſent I need only ſay that we are all of opinion that 


this conuſance is not claimed in time, and that therefore it muſt 
be diſallowed.” | 


(a) That in Littleton was a caſe relating Common Pleas, ſued the defendant a 
to the Univerſity of Oxford, in which the | member of the Univerſity, and the claim 
plaintiff, an attorney of the court of | of conuſance was denied. 


[4 


Joun Huccins againſt THOMAS BAUBRIDGR. 
| I HE opinion of the Court was thus delivered by 


- Willes, Lord Chief Juſtice. . * Debt on a bond, dated 28th of 
September 1728 in the penalty of 5000/. Damage 1017. 


| The defendant prays oyer of the bond and condition, which 
was for the payment of 2500 J. on the 29th of September 1730 


with lawful intereſt for the ſame ; and then pleads letters patent 


22d Fuly 12 Anne, whereby the Queen grants the office of 


cure ſrom the King a grant of the office to the purchaſer, is void by ſtat. 5 and 6 Ed, 6. 
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A contract 
with the ware 
den of the 
Fleet (who 
held only for 
life under the 
crown) that 
for a ſum of 
money he 
ſhould ſur- 
render the 
office to the 
King, to the. 
intent that he 
ſhould pro- 


c. 16; though 


that office has been, and may be, granted to a ſubject in fee ;—and a bond given to ſecure the pay- 


ment of ſuch con ſideration- money cannot be en forced in à court of law. 


IIIt is not ſufficient in a plea to an action on ſuch a bond to ſtate generally that the caſe is within 


the ſtatute; the defendant muſt ſet forth in his plea facts to ſhew that the caſe is within the ſtatute. 
—The exception in the ſtat. 5 and 6 Ed. 6. c. 16. that the act ſhall not extend to any office of 
which any perſon is ſeiſed of any eſtate of inheritance, means only offices of which /ubjea:s are ſeiſed of 


«lates of inheritance, 
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| ſame letters patent Queen Anne granted the ſame office &c to 


fendant avers that the ſaid office time out of mind hath touched 


ſealed with his ſeal and to bear date the 28th of September 1728 


HILARY: TERM, 14 Gro. It. EP. 


and gaol of the Fleet therein more particularly deſcribed; and 
ſeveral meſſuages and lands thereunto belonging, and all it's 
profits appurtenances &c, to the plaintiff for. life, to be executed 
by him or his ſufficient deputy or deputies ; and that by the 


John Huggins, ſon of the plaintiff, to hold to him for life i in the 
lame manner after the death ſurrender or other determination 
of the eſtate and intereſt. of the plaintiff therein. That by 
virtue of the faid letters patent the plaintiff was ſeiled of the 
ſaid office &e as of fee and freehold for the term of his life, the 
reverſion belonging to his ſaid ſon for his life. And the de- 


and concerned and ſtill doth touch and concern the execution of 
juſtice; and goes on and pleads that on the 2d of Auguſt. 2 G. 2. 
it was corruptly and contrary to the form of the ſtatute in that 
caſe made and provided bargained and agreed by and between 
the now plaintiff and the defendant and Dongall Cuthbert Eſq. 
that the plaintiff being ſeiſed of the ſaid office and premiſes, 
the reverſion belonging to his ſon as aforeſaid, and the ſaid 
office being- an office which then touched and concerned and 
ſtill doth touch and concern the execution of juſtice as aforeſaid, 
the plaintiff and John his ſon ſhould ſurrender and yield up 
into the hands of the King the ſaid ſeveral offices and premiſes 
&c, and all their eſtate and intereſt therein together with the 
ſaid letters patent to be cancelled, © for the intent and purpoſe 
that the plaintiff ſhould procure a grant of the ſaid office from 
the King to the defendant during his life, and alſo a grant 
thereof from the King to Dovgall (for his life) from the deter- 
mination of the eſtate ſo to be granted to the defendant, and 
that the defendant in conſideration thereof ſhould pay to the 
plaintiff 25007. on the 29th of September 1730 with lawful 
intereſt for the ſame from the 28th of September 1728; ind for 
ſecuring payment thereof ſhould by his writing obligatory to be 


acknowledge himſelf to be bound to the plaintiff i in 50007., with 
condition for the payment of 2500 /., with ſuch intereſt as 
aforeſaid, and that the ſaid Dowgall ſhould | pay to the plaintiff 


the further ſum of 25001,” 
| The 
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The { Befendzat further pleads that in performance of the faid 1740, 1. 
corrupt bargain and agreement the plaintiff and his ſon on the penile ur 


_ 14th of Auguft 2 Geb. 2. by deed under their ſeals inrolled on e. 
the 1 5th, reciting the ſaid letters patent, did and each of them De. 
did ſarrender and yield up the faid office &c and the ſaid let- 
ters patent to be cancelled, which ſaid ſurrender the King did 
then accept; and that the defendant in performance of the ſaid - 
corrupt agreement, and after the ſaid ſurrender &c, did by the 
faid deed now brought into court become bound to the plaintiff 
in manner and form as by the ſaid writing brought into court 
is alleged with the condition thereunder written. The defendant 
further pleads that his preſent Majefty afterwards, viz. on the 
zoth of September 2 Geo. 2. by his letters patent under his great 
ſeal; bearing date on that day, for himſelf his heirs and ſucceſſ- 
ors gave and granted to the defendant the ſaid office &c (de- 
ſcribing them as before) with all the fees profits &c thereunto 
belonging, to hold the ſame to the defendant for his life, to be 
executed by him or his ſufficient deputy or deputies, in as 
ample a manner as the plaintiff or any former warden held and 
enjoyed the ſame ; and that by the ſame letters patent the office 
is in the ſame manner granted to Dougal! Cuthbert for life after 
the death or other determination of the eſtate and intereſt of 
the defendant therein, Which letters patent purſuant to a proviſo 
therein were afterwards in the Michactmas term following in- 
rolled in this court. And the defendant avers that the ſaid 
grant of the ſaid offices and other the premiſes by the ſaid 
letters patent made to the defendant and Dougall was made to 
them as aforeſaid by the procurement of the plaintiff and accord- 
ing to the ſaid corrupt bargain and agreement; whereupon he 
faith that the faid writing in the declaration mentioned brought 
into court made as aforeſaid and for the cauſe aforeſaid is con- 
trary to the form of the ſtatute, and void in law; and this he 
is ready to verify &c; and avers that the ſaid * 0 concerns 
the execution of juſtice, and chat the office granted by the 
letters patent and the office concerning which the agreement was 
made with the plaintiff are the ſame office &c; and ſo prays 
Judgment. | | 
The plaintiff demurs generally, and the Geferidant Toons in 
demurrer. 


This 
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This 1 is a caſe upon the ſtatute 5 & 6 Ed. 6. c. 16. On the 
argument. (a) of this cauſe two things were inſiſted on by the 
W to ſhew that the defendant's plea was · not good; 


iſt, That this 1 is not an office within the ſtatute, being one 


of thoſe that are excepted out of it. 


2dly, That if it were an office within the ſtatute, yet that 


the defendant hath not ſet forth enough in his plea to bring 
his caſe within the ſtatute. 


At was adniitted-that this is an office which concerns the exe- 
eution of juſtice, and that therefore it is within the general 
words of the ſtatute 5 & 6 Ed. 6. c. 16. againſt buying and 
ſelling offices, on which ſtatute this queſtion ariſes, - Nor could 
this be denied in the argument, becauſe it is feveral times 


averred in the plea to be ſo, and conſequently is confeſſed by 


the general demurrer. But what was relied on by the plaintiff, 
as to this firſt point, is an exception in the act, which is in theſe 
words; ſect. 4. Provided always that this act or any thing 
herein contained ſhall not in anywiſe extend to any office or 
offices, whereof any perſon or perſons is or ſhall be ſeiſed of 
any eſtate of inheritance.” And it was inſiſted that this is an 
office of inheritance in the crown ; and that though it is granted 
only to the defendant for life, yet that the' King may grant it 
in fee; that it hath been ſeveral times ſo granted; and that 
therefore it is within the exception. 


To make out this fact that it is an office of inheritance, and 
that it hath been granted by the King in fee, were cited the 


ſtatute 8 & 9 V. 3. c. 27. Q 10&11; 3 Lev. 288, and ſome other 


books; and to be ſure this cannot be denied. And this muſt 
be the meaning (if there be any meaning) of what is ſaid obiter 
in the caſe of 'Blankard v. Galdy, reported in 4 Med. 215 &c, 
that no gaoler is excepted out of this ſtatute but the marſhal 
of the King's Bench and the warden of the Fleet, the inherit- 
ance of which offices was (I ſuppoſe) at that time, or at leaſt 
taken to be, granted to a ſubject, otherwiſe there was no colour 


(a) This caſe was argued in the £ after | plaintiff and PE: Serjt. for the defend- 
term preceding by Bostle Serjt. for the] ant, and a ſecond time in the next term. 


7 to 
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to ſay that they were excepted out of the ſtatute of Ealourd 
the Sixth. That this office may be granted by the King in fee 
J admit: but the queſtion is whether, it being now granted 
only for life, it is within the exception of the ſtatute. To prove 
chat it is was cited for the plaintiff the caſe of Ellis v. Ruddle, 


which is reported three or fohr times; firſt in 2 Lev. 151. by 
chat name; three times in 3 Keble, by the name of Ellis v. Audlle, 


p. 552, and by the name of Ellis v. Nulfo, p. 659, and 678. 


And this caſe was ſtrongly relied on (and I think it was the only 
one that was cited for this purpoſe) as an authority in point for 
the plaintiff. But this caſe is ſo imperfeQly reported that it is 
difficult to know what to make of it. But, if taken to be as 
reported by Levintæ, it is ſo abſurd an opinion that I can lay no 
weight at all on it. The queſtion was concerning a demiſe for 
years of the bailiwick of the Savoy, and it was there ſaid that 
the inheritance being in the King, though the queſtion was only 
concerning a leaſe for years, it was a caſe within the exception 
of the ſtatute: but this not appearing on the plea, the parties 


were ordered to replead that it might appear on the record that 


the inheritance was in the crown: that is all that is reported in 
that book; and I own if I had no further light into the caſe, it 
is an authority in point for the plaintiff, But Mr. Xeb/e, in his 
firſt report of it, though he ſeldom enlightens any thing, yet 
has let me into the knowledge of a matter which might poſſibly 
be the foundation of the opinion of the Court, or if not I can- 
not conjecture on what they went; for he ſays that the baili- 
wick of the Savoy was in the King as Duke of Lancafter, and 
if fo it probably was conſidered on the ſame foot as if the office 
were the inheritance of a ſubject; and in p. 659., where he has 
reported the opinion of the Court for the plaintiff after a re- 
leader, he ſays that the office was held not to be within the 
ſtatute, becauſe the franchiſe itſelf was in fee in the King, as 
parcel of the Duchy of Lancaſſer. He has reported the caſe 
again p. 678., but there it is ſo unintelligibly reported that it is 
impoſſible to make any thing of it. If therefore the Court, as 
it ſeems that they did by Keble, went on this diſtinction that 
the office being in the King as Duke of Lancaſter it muſt be 
conſidered on the ſame foot as if the inheritance were in a ſubject, 

there 11 be ſome foundation for the opinion of the Court: 

3 R : but 
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but if ſo, then it is no authority at all in the W caſe. lt 
the Court did not go upon this, I cannot help ſaying that it is 
the moſt abſurd opinion that ever, was given, and without de- 


parting from common ſenſe I can have no regard to it. For 


firſt ſuch a conſtruction would almoſt overturn the whole act, 


and chis is certainly maledicta conſtructio. For as to moſt of 
the oſſices there particularly enumerated, as the auditorſhip and 


ſurveyorſhip of the King's honors and caſtles, and many others, 
the inheritance is undoubtedly in the King; and it is very dif- 
ficult to ſay to what offices it extends, if this conſtruction were 
to take place; to many offices which greatly concern the ad- 
miniſtration and execution of juſtice I am ſure it would not. 
Beſides this conſtruction is contrary! to common ſenſe and the 
known rules of all exceptions; for no one can be excepted out 
of a ſtatute that 1s not within the general words of the ſtatute. 


Now, according to this conſtruction, the King, if the inheritance 


be in him, is a perſon mentioned in the exception. But that 
cannot be; becauſe to be ſure there is no forfeiture upon the 
crown; for the King is not within any ſtatute unleſs particularly 


named, nor can he forfeit any thing, nor can he be ſuppoſed 


to be guilty of any corruption or miſbehaviour. This exception 
therefore only means where the inheritance is in a ſubject. 1 
ſhall therefore ſay no more upon this, the conſtruction inſiſted 
on being ſo contrary to the plain intent of the ſtatute, and there 
being only this imperfect caſe to ſupport it. | 


In the caſe of Sir A. Ingram ſtated in Co. Lit. 234. a., and 
cited in Cre. Jac. 386, and in Hob. 75, as an undoubted au- 
thority, this notion was never thought of. That was the caſe 
of the cofferer of the King's houſe, of which Sir Robert Vernon 


was poſſeſſed by grant from the crown, who agreed with Sir 


A. Ingram for a ſum of money to ſurrender his office to the 


King 10 the intent that the King might grant it to Sir A. Ingram, 


which was done accordingly. The caſe was referred to the 
Chancellor and ſeveral of the juſtices, who unanimouſly deter- 
mined that that caſe was within the ſtatute of Edward the Sixth; 

and Sir A. Ingram loſt his office, and they held (as my Lord 


Cole ſays) that all promiſes bonds and aſſurances given for theſe 
purpoſes were made void by the act. And this is a caſe very 


like 


ä "HILARY TERM, 14 Gro. II. C. . 
like the preſent, as I ſhall take notice by and by, only the pre- 


ſent is a little ſtronger; here being not only an intent but a 
procurement expreſsly alleged and confeſſed. 


As to the ſecond point, that there is not ſufficient matter ſet 
forth in the defendant's plea to bring the caſe within the ſtatute ; 
ſeveral caſes likewiſe were cited, which I ſhall not repeat becauſe 
we admit them all, except the caſe in P. 4 Hen. 7. pl. g., which 
is fo abſurd that it cannot be law, They only prove that when 
a man will take advantage of a ſtatute, he muſt ſet forth ſo 
much in his plea as to ſhew that the caſe is within the ſtatute, 
which is certainly true. And we can by no means agree with 
my Brother Agar that to ſay in general, that 'it was corruptly 
and contrary to the form of the ſtatute agreed, is ſufficient: 
but it muft be particularly ſhewn that this is ſuch an agreement 
as the ſtatute has declared void, 


We therefore admit 4s rule of law : but the queſtion is only 
on the fact, whether this ſufficiently appears on this plea or not. 
In order to this it will be proper tb take notice what are the 
words of the ſtatute which are inſiſted on, and what it is that 
is ſet forth in the plea. The words of the ſtatute (amongſt 
others) are theſe; * If any perſon or perſons ſhall bargain or 
{ell any office or offices or deputation of any office or offices, or 
any part or parcel of them, or receive have or take any money 
fee or reward or any other profit direQly or indireQly, or take 
any promiſe agreement covenant bond or aſſurance to receive or 
have any money fee reward or other profit directly or indirectly 
for any office, or offices &c, or to the intent that any perſon 
ſhould have exerciſe or enjoy any office or offices &c, which 
office or offices &c ſhall in anywiſe touch or concern the ad- 
miniſtration -or execution of juſtice, (and then it mentions 
ſeveral offices in particular) all and every ſuch bargains ſales 
promiſes bonds agreements covenants and aſſurances as are be- 
fore ſpecified ſhall be - void.” It is admitted that this office 
touches and concerns the execution of juſtice : it is expreſsly 
alleged that it was agreed between the plaintiff and the defend- 
ant that the bond in queſtion ſhould be given as a conſideration 
that the plaintiff and his ſon ſhould ſurrender their intereſt and 
eſtate in this office for the intent and purpoſe that the plaintiff 

7 ſhould 
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| 1749,:1+ ſhould procure a grant of the ume to be made to the-defendane = 
TE ſor bis life; that this, bond was accordingly..given forithe con- 

ſideration aforeſaid; that the plaintiff and his ſon ſurrendered 
„be. their eſtate and intereſt in the office according to their agree- 
ment; that the office thereupon was granted to the defendant; 
and that ſuch grant Was made to him by the procurement of 
the plaintiff and according to the ſaid corrupt agreement: and 
all this is confeſſed by be plaintiff's. demurrer.,. If the office 
had been only ſurrendered by the plaintiff to the intent that 
the defendant might have the office, and the plea had ſaid no- 
ching more, it had been within the expreſs words of the ſtatute; 
and the caſe of Sir A. Ingram before mentioned, which goes 
no farther, is an expreſs authority in point co this purpoſe. 
But the preſent caſe goes farther; and it is alleged alſo that the 
plaintiff was to procure a grant of the office. to the defendant, 
and that he did procure it accordingly ; ſo that I think there 
can be no doubt but he has brought his caſe within the 3 
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We are 3 al af opinion that ncither of he * abjedions 
taken by the Plaintiff is of any ee 1 * muſt 
be given for the defendant (a).” 


(a) See the 4 of Tau v--Paine, oft, Trin. 18 TY) Gee." 2. and the caſes 
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Several te- 

nants in come 
mon, wiſhing | | | 
2 5 \ Wile, Lord Chief Juſtice. « Eben en n 0m upon 
land by a motion in arreſt of judgment after a verdi@, and has been 


deed to pay ſpoken 40 ſeyeral times by Burnett Serjt. and Draper Serjt. for 

their reſpec- 

tive Malts of the plaintiff and Bootle Serjt. for the defendant. 

the ſurvey 

and allotments, and to abide by the award of certain ardlioocns as to the allotments ; the, n 

allotted the whole in ſeveralty bot did 17 ue 72 deeds of conveyance 10 he executed to veſt the 

_ allotments in the reſpeQive owners;—hel that for this defect the award was bad, and that no action 

could be maintained on the covenant for not pet forming the award, though the corenantors were re- 

ſpectively liable on the coyenant.for nonpayment of the ExpEnce of the ſurvey. Ke Koe. 
— No partition of land can now be * de without deed, 


—Where ſeveral, perſons covenant ſeyetally in reſpect of a el | Is joint or · 
wichſtaading the ede cum q uolibet 2 * Joint interet 1 * 2 n J91 
© The 
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. opinion of the Court was thus delivered hn: 
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The ation was founded on à deed dated the 24th of bag = 
1737 made between the plaintiff and the defendant and ſeveral Jared; 
others for the portion of a certain undivided piece of paſture Wiens - 
ground lying in Seaton Carers: in the county of Durham, which 
_ deed recites that the common paſture or parcel of ground in the 

towuſhip of Seaton Carew known by the name of the Marſb and i 

Snook or Warren. then lay in common and undivided to the 

los and prejudice of the owners thereof, and that for remedy- 

ing the faid inconvenience: the ſeveral - owners thereof, to wit, 
; the plaintiff the defendant and twelve others therein named had 
agreed chat a partition and diviſion ſhould be made of all ſuch 
part of the ſaid undivided. premiſes as the commiſſioners or ar- 
bitrators in ſuch deed named or the ſurvivors of them ſhould 
think fit; and alſo recites (inter alia) that the ſeveral owners had 
lately laid out ſeveral ſums of money in proportion to their ſe- 
veral eſtates and intereſts in raiſing and making a fence and 
bank for keeping out the ſea water, which bank was agreed to 
be ſupported and kept up by the ſeveral owners of the ſaid un- 
divided premiſes in proportion to their reſpective eſtates and 
intereſts; and it was thereby eovenanted and agreed between 
them ſeverally, and not jointly,.. nor one for another or for the 
acts of another of them, but each and every of them for his 
and their own acts only, that they would ſeverally ſubmit ſtand 
to abide and perform ſuch award order and judgment for di- 
viding &c the ſaid undivided piece of ground according to their 
reſpective intereſts as five perſons therein named or the ſurviv- 
ors. of them ſhould 'make and award, ſo as ſuch award ſhould 
be declared and put in writing indented under their hands and 
ſeals on or before the firſt of Ofober next enſuing the date of the 
ſaid deed; and that they would conſent and agree unto all and 
every lawful and reaſonable act matter and thing which by the 
ſaid arbitrators or the ſurvivors of them ſhould be thought fit 
and neceſſary towards the perfecting and completing of the ſaid 
intended diviſion in reſpect to the parts and proportions which 
each of the ſaid owners ſhould have and enjoy, and alſo touch- 
ing and concerning the hedges ditches fences &c, and by whom 
the ſame ſhould be repaired. &; and they further covenanted 
| ſeparately. &c (as before) that the parts and portions ſet out by 
the arbitrators of the ſaid undivided premiſes ſhould be held and 

00708, as 1 out by the reſpective owners in ſeveralty, and 

1 3 8 . that 
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that the ſaid owners ſhonld pay their full and rateable parts ind 
proportions of all ſuch ſums as had been expended” or ſhould 
be expended for or concerning furveying and allotting the pre. 


miſes or completing and confirming the faid award or main. 
- taining. and defending the faid diviſion, all which ſums ſhould 
be paid from time to time into the hands of Fofeph Craggs 
Nicholas Johnſon and George Fohnfor (the plaintiff} or ſome or 


one of them; and it was likewiſe agreed by the ſaid deed that 
the ſaid fence or ſea bank lately erected ſhould be by the faid 


arbitrators confirmed to be repaired and kept up at the charges 
of the ſaid reſpective owners and their heirs in proportion to 
their reſpeQive eſtates and intereſts in the faid undivided pre- 
miſes; and for the performance of the covenants in the faid 


deed they ſeverally bound themſelves their heirs & to each 


other in the . ſum of W 


The declaration then ſet forth an award in writing indented, 
made by the arbitrators under their hands and ſeals on the 29th 
of September 1738, by which they allotted ſeveral parts of the 
faid undivided piece of ground to the ſeveral owners thereof, 


and (inter alia) they allotted to the defendant Fo/bua Whitehead 
and. Iſabel MWeemes their heirs and affigns in full ſatisfaction of 


their eſtates and intereſts in the ſaid undivided premiſes twenty- 


two acres of ground, bourided as is deſcribed in the award and 


declaration; and theſe three are ordered by the faid award to 
maintain in reſpect of their ſaid allotment all that fence on 


the north ſide thereof dividing the ſame from the allotment of 


Anne Holt, and all that wall or fence dividing the ſame from the 


ſaid old fea banks towards the eaſt. By the ſaid award there is 


allotted to Thomas Lackenby, another of the owners, five acres 
for his ſhare, bounded as is therein deſcribed and ſituated without 


the faid new fence or ſea bank; and the arbitrators awarded that 


the ſaid Thomas Lackenby his heirs and aſſigns ſhould for ever 
afterwards be acquitted and diſcharged from all charges and re- 
parations for or about the ſaid new fence or ſea bank, any agree- 


ment entered into to the contrary thereof in anywife notwith- 


ſtanding ; and that the faid Thomas Lackenby ſhould with all 


convenient ſpeed hedge off his faid allotment &e from the reſt 


of the premiſes. And by the faid award were allotted to the 
plaintiff, George Folinſon, thirteen acres, bounded as is therein 
dieſcribed, 


4» 
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deſeribed, i in full. ſatisfaction of his ſhare of the Gard undivided | 
_ premiles. And the ſaid arbitrators further awarded that the faid 
new fence or ſea bank ſhould with all convenient ſpeed be ſuf- 
ficiently repaired; &c, and not only the charges and expences of 
working and finiſhing the fame &c but likewiſe the charges and 
expences of repairing and maintaining the faid new ſea bank 
& from time to time ſhould for ever afterwards be paid and 
diſcharged by the ſaid ſeveral parties to the ſaid deed (other than 
and except the ſaid Thomas Lackenby &c) according to their 
reſpective eſtates and intereſts, and that the reparation of the 
ſaid bank &c from time to time ſhould be left to the manage- 
ment and diſcretion of the ſaid Joſeph Craggs Nicholas Johnſon 
and Katherine Fohnſon, three of the owners, and their heirs or 
any two of them. And the arbitrators ordered that the refidue 
of the ſaid common ſhould from time to time be held and en- 
joyed in common by all the parties to the ſaid deed (other than 
the ſaid Thomas Lackenby) according to their reſpective eſtates and 
intereſts therein. And laſtly they awarded that the ſaid parties 
ſhould from time to time on requeſt made by the ſaid Fo/epb 
Craggs Nicholas Fohnſon and the plaintiff, or ſome or one of 
them, well and truly pay and contribute their rateable and pro- 
portionable parts and ſhares of ſuch ſums of money coſts and 
charges as had been expended or ſhould thereafter be expended 
touching the ſurveying allotting and ſetting forth the premiſes, 
or managing completing and eſtabliſhing the ſaid award or de- 
fending and maintaining the ſaid partition, into the hands of the 
laid three e or ſome or one of them. | 


The plaintiff averred that he had well and wv obſerved and 
always been ready to perform the ſaid award; and aſſigned three 
breaches in the defendant, 


1ſt, That he and Fo/bua Whitebead and T/abel Weemes had not 
nor had any of them made any hedge or fence to divide the ſaid: 
twenty-two acres allotted to them, according to the form and 
effect of the ſaid award, but had neglected ſo to do, contrary to 
the form and effect of the ſaid covenant of the ſaid defendant ſo 
made with the ſaid plaintiff as aforeſaid, 


2dly, That ſoon after the making of the ſaid award the three 
ſurveyors did 8 and make the ſaid new fence or ſea bank, 
2 „„ 
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| and the charges and expences of finiſhing the ſame amounted to 
a certain ſum, to wit, to the ſum of 84/7, 65. whereof the de- 
fendant had notice and was requeſted by the ſaid three ſurvey- 
ors Joſeph Craggs Nicholas Jobmſon and X. Johnſon to pay to 
them his ſhare and proportion of the ſaid charges &c according 
to his eſtate and intereſt therein, but he did not pay the ſame to 
them or any of them according to the form and effect of the ſaid 
award, but refuſed ſo to do, contrary to the form and eſfed of 
his covenant' &c. 


3dly, That divers ſums, amounting in the whole to a certain 
ſum, to wit, 33 J. 65. 9d. were laid out and expended touching 
and concerning the ſurveying allotting and ſetting forth the 
premiſes and managing and completing the ſaid award, of which 
the ſaid Jo/eph Craggs Nicholas Jobnſon and the plaintiff gave 
notice to the defendant and requeſted him to pay them his ra- 
teable and proportionable ſhare of the ſame, but he did not pay 
the ſame to them or any of them according to the form and 
effect of his ſaid covenant;&c, but neglected and refuſed ſo to 
do contrary to the form and effect of the covenant ; and the 
ſaid defendant, though often requeſted, had not kept his cove- 
nant with the plaintiff, but had denied and ſtill did deny to keep 
the ſame, by which he ſaid that he was injured and had damage 
to the value of 1007. | 


The defendant let judgment go by default, and a writ of in- 
quiry was executed in Northumberland, where the action was 
brought; and the jury found damages for the plaintiff on the 
firſt breach 10d, on the ſecond 1d., and on the third 1 d., and 
found 405. coſts. 


4 


It was inſiſted in arreſt of Judgment; - 
Firſt, That the award was void, and that therefore the cove- 
nants to perform it muſt be void too; 
Secondly, That the covenants were Joint, and that therefore 
all the Per to the deed ought to have Joined, in the action. 


As to the firſt; it was ed by the Court that if the award 
were void the covenants to perform it were void too. As if a 


bond be entered into to perform the covenants in a leaſe; if the 
0 of leaſe 
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| leaſe become void, the bond alſo is void. And for this purpoſe 
wete cited 1 Sid. 309. Fevons v. Harridge; and 1 Lev. 45. 

Caponburf v. ee ; both which are caſes in point. 


The principal quefion therefore upon this head is whether 
the award be void or not. The objection to the award is that 


it hath not directed by what deeds the partition ſhall be com- 


pleted, and therefore it is an imperfect award; to which it has 
been anſwered that it is in itſelf a complete partition, and that 
it ſufficiently veſts the eſtates and intereſts in the reſpective 
parties without any farther” conveyance; for which purpoſe 
were cited Lit. Sef. 244; Co. Lit. 166, 169. But Littleton 
ſpeaks only of partners. The other jndecd relates to tenants in 
common, but is explained in fo. 169, where the words are 
thus; A partition by joint tenants is not good without deed, 
but tenants in common may make partition by parol, and if 
they execute the ſame by livery this is good and ſufficient in 
law; and therefore where the books ſay that joint tenants may 
make partition without deed, it muſt be intended of tenants in 


common and executed by livery.” And then he goes on and 


ſhews a great difference between joint tenants tenants in com- 
mon and copartners ; ſa that the rules laid down as to the one 
do not hold as to the others. This was before the ſtatute 29 
Car. 2. when a feoffment might be by parol; and the livery, 
which is mentioned, ſuppoſes that a feoffment was intended, 
which would then have been a proper conveyance ; ſo it is im- 
plied that there muſt be an effectual conveyance. And there- 


fore, as ſince the ſtatute of 29 Car. 2. no conveyance can be but 


by deed, a proper conveyance is now become neceſſary; and 
for this reaſon the award 1s incomplete and not good. 


But it was ſaid that an award may be good in part and bad 
in part (a); and ſo, to be ſure, it may: but here the partition 
is the ſubſtance of the award, and every thing awarded to be 
done depends on it. If therefore the partition be not well 
awarded, the whole award muſt fall, or at leaſt the two firſt 
breaches muſt fail, which are both founded on the award. But 
the third breach (as I ſhall take notice by and by) is founded 
merely on the covenant and not at all on the award. 


(4) Vid. Candler v. Fuller, ſup. 62. wh | 
| 1 1 555 Secondly; 
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Secondly; as to the ſecond objection that the covenant is 
joint, and that therefore the action ought to have been a joint 
action brought by all the parties to the deed, it is founded 


| merely upon this miſtake that the parties to the deed are Joint 


tenants; in which caſe. it has been always holden that though 
perſons covenant ſeverally yet if the eſtate or intereſt of the 
covenantors be joint the covenants will be joint notwithſtanding 
the words cum quolibet eorum. For the. wording of the cove- 
nants cannot make that, which was before joint (a), ſeveral; and 
it is ſo expreſsly holden in Sling /by's caſe, 5 Co. 18 b. 19 a; and 
in Skin, 401; Comb. 115; and 1 Saund. 153; ſo that this ob- 
jection falls to the ground, the covenantors being undoubtedly 
tenants Ne common and not joint tenants, and the covenants 
being all "ſeveral (5). 


Beſides the laſt breach is on a covenant merely collateral to 
the eſtate and the award; for the parties ought to pay the ex- 
pence of the award in proportions, though no award or partition 
be made. And ſo it is like the caſe of Northcote and Underhill, 
Salk. 199 (c), where Holt Ch. J. held that a diſtin ſeparate 
and independent covenant may be good, though the eſtate do 


not paſs by the deed. Nor is this caſe liable to the objection in 


the caſe of Coleman v. Sherwyn, Carth. 97, that if ſeveral actions 
ſhould be permitted the defendant might have damages recovered 
againſt him two or three times for the ſame thing. For here 
each man's part of the expences may be eaſily aſcertained, and 


the plaintiff will recover damages for no more than he has been 


obliged to pay more than his ſhare by the defendant's not pay- 
ing his ſhare; and by the ſmallneſs of the Gamages found it is 
plain that he has recovered. no more. 


| + (a) In Manſell v. Burredge and another, 
Io | \ 7 Durnf. & Eaſt 352. where two ſeveral 

_ | tenants of a farm agreed with the ſucceed- 
ing tenant to refer certain matters in 


tion, and jointly and ſeverally promiſed to 
perform the award, and the arbitrator 


ſum to the third, it was holden that they 
were jointly reſponſible for the ſum award- 
ed to be paid by each.—If leſſees cove- 


nant jointly and ſeverally at the beginning 


difference reſpecting the farm to arbitra- | 


awarded each of the two to pay a certain 


\ 


of their covenants, all their ſubſequent 
covenants are joint as well as ſeveral, not- 
withſtanding the intervention of covenants 
on the part of the leſſor. The Duke of 
Northumberland v. Errington. 5 Durnf. 
& Eaſt 522, 

(b) Where the covenant is joint and 
ſeveral, in an action againſt one only the 


breach may be aſſigned in the neglect of 
both. Lilly v. Hedges, 1 Str. 552. 


(e) 1 Lord Raym. 388. S. C. 


Eut 
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But the doubt which ſtuck with me, and was the reaſon 1741. | 
why I gave no judgment when the caſe was put into the paper, — — 


was that the plaintiff not having averred that he had performed  againf 
. 3 ; Wirson. 

the covenants on his part it did not appear that he had received 

any damage by the defendant's not having paid his ſhare of the 

expence, becauſe it did not appear that he had paid any thing 

himſelf: but: on conſideration I think there is nd weight i in this 

OO” 


For theſe being mutual covenants, the rule is the ſame as 
in mutual promiſes, that the plaintiff need not aver that he 
has performed his part, as he muſt have, done if the one had 
been expreſsly the conſideration of the other (a). But where it 
is not ſo, each may maintain an action for the breach. And 
this difference is fully eſtabliſhed and ſettled in the caſe of Thorpe 
v. Thorpe, 1 Lutw. 249, where a great many caſes are cited 
for this purpoſe. And as the defendant has let judgment go by - 
default, and the jury have found ſome damages, it muſt be 
taken for granted now that the plaintiff has received damage by 
the defendant's not paying his ſhare of theſe expences. 


So judgment muſt be arreſted as to the two firſt counts (3), 
and judgment for the plaintiff on the third (c).” 


(a) Vid. not. to Acherley v. Vernon, (e) Mr. J. Forteſcue A. was abſent, but 
ſup. 157. he concurred in the above opinion. 


(b) Breaches; there was only one count. 


Henry KARVER, Executor of B. KarveR, againſt T214&15 


\ jos , 
THowmas Jams (2). June 2 


HIS was an action upon promiſes made by the defendant 3 


to the plaintiff's teſtator; to which the defendant pleaded out wade ſix 
ears alcer 
firſt the general iſſue, and ſecondly that the ſeveral cauſes of Dn of 
1 action arole, 
in * . to ſave the 3 of limitations, it is neceſſary'to allege that the writ was returned. 
—Stating that the party ſued out a capias, without an original, is ſufficient for this purpoſe, 
—Even though the capias be returnable on a common AP and not on a 427 certain; for 
ſuch a writ is only voidable, not void, 
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1 Bull. NM P. 1 50, 1.z and 7 Mod.] Cawer v. James in the former and Carver 
348. 0. ed. S. C. ; ; by the name x v. James in the latter, 
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action in the declaration mentioned did not accrue within fix 
years next before the . out de e writ n Fo 


T be plaintiff replied that his teftator who was one of the at- 
tornies of this court, on the 26th of April in Eaſter term, 
5 Geo. 2., ſued out a writ of privilege againft the defendant to 
anſwer him in a plea of treſpaſs on the caſe on the morrow of 
the Holy Trinity then next, but that the ſheriff of Herefordſtire 
{to whom it was directed) did nothing thereupon, nor did he 
ſend back the ſaid writ; therefore the plaintiff's teſtator ſued out 
another writ &c, returnable in the then next Micbaelmat term 
&c; and ſo on twenty other writs of the ſame kind, ſtating 
them and the days when they were returnable, but it ſtated that 
neither of them had been returned by the ſheriff, and it did 
not ſtate that any one of them had ever been delivered to him; 
that before the return of the laſt writ namely on the 28th of 
July 1737 B. Karver (the plaintiff's teſtator) died; recently 
after whoſe death the plaintiff ſued out the writ (a capias) in 


this caſe in Trinity term, 11 & 12 Geo, 2., for recovering the 


damages by reaſon of not performing the ſeveral promiſes in the 
declaration mentioned; that the ſeveral writs of privilege fo 
proſecuted by B. Karver in his lifetime againſt the defendant 
were proſecuted by him with an intent to have impleaded the 
defendant of and upon the ſeveral promiſes in the declaration 
ſpecified ; and that the writ ſo proſecuted by the plaintiff againſt 
the defendant was proſecuted againſt him with intent to implead 
him for the cauſes of action in the declaration ſpecified and upon 
his appearance to declare againſt him for the ſaid ſeveral cauſes 
of action, and that he (the plaintiff) according to his fajd in- 
tention afterwards on &c declared againſt the defendant here 
&c; with an averment that the ſeveral cauſes of action accrued 
within ſix years next before the ſuing out of the writ of 
privilege firſt above ſpecified by B. Karver &c. 


To this replication the defendant demurred fpecially, and 
ſhewed for cauſe of demurrer that the writ of privilege fit 


above ſpecified was void for want of a ſufficient return &c. 


This caſe was argued on the roth of May 1740 by Bootle 


Sexjt. for the defendant, and Burnett Serjt. for the plaintiff; 


7 and 
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and the Nn of the Court was now enn, as fol- 1741. 1 
lows, * | $3 15 nds Karvie | q 


againſt 
Wiles, Lard ch. 1 There 3 is but one cauſe of a 
aſſigned, but four objections have been taken at the bar. | 

iſt, That the firſt writ is not good, becauſe it is returnable 
on à common return-day, whereas it ought to have been on a 
day certain; ſo all the continuances fall to the ground. 

adly, That the firſt writ was never returned, ſo all the con- 
tinuances fall for the ſame reaſon. | | 

zaly, That the capias is not ſufficient; that the replication 
ought to have ſet forth an original. 

4thly, That it does not appear that the lain took out 


the capias as executor, and ſo this is not within the equity 


of the ſtat. 21 Fac. 1. c. 16. / 4. (a). 
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We are all of opinion that the plaintiff cannot have judg- 
ment, though not for the ſame reaſons; and therefore I ſhall 
begin with the third objeQion firſt, in which we are all agreed. 
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zaͤly, We are all agreed that the capias is ſufficient, without 
ſetting forth the original; it being now the conſtant courſe of 


(a) By that clauſe it is enacted that if j the time may be extended. 2 Strange gob. 
judgment be given for the plaintiff and re- | No preciſe time indeed appears to have 
verſed by error, or the judgment be ar- | been fixed: but in Fitz. Zee J. ſaid 
reſted, or if the defendant be outlawed | I think it ſhould be in nature of jour- 
and the outlawry be reverſed, in all ſuch | neys accounts, which is a taking up and 
caſes the party plaintiff his heirs executors | purſuing of the old action in a reaſonable 
or adminiftrators, as the caſe fhall require, | time, which is to be diſcuſſed by the diſ- 
may commence a new action or ſuit from | cretion of the jaftices, 6 C. Spencer's 
time to time within a year after ſuch | caſe, And by the ſame rule I think what is 
Judgment reverſed or ſuch judgment given | or is not a recent proſecution i in a Caſe of 
againſt the plaintiff or outlawry reverſed, | this nature is to be determined by the 
and not after”. But within the equity of diſcretion of the Court from the circum- 
that ſection the courts have allowed an | ſtances of the caſe : but generally the year 
executor or adminiſtration within a year } intheſtatute is a good direction. Where 
after the teſtator's or inteſtate's death to | an act of parliament for dividing and al- 
renew a ſuit commenced by the teſtator { eting lands directed all diſputed claims 
or inteſtate, „ Lutw. 260; Willaox v. to be tried by a feigned iſſue, and limited 
Huggins, Fitzg. 1723 2903 2 Str. 906. And | the time for bringing ſuch actions to fix 
in Lethbridge v. Chapman, 15 Vin. Ar. 103. | months, it was holden that an action 
and cited in Willcoæ v. Huggins, that in- brought within the time but which abated - ; 
dulgence was extended to fourteen months | by the death of the defendant muſt be re- 
after the inteſtate's death. So if there be | vived againſt the heir within ſix months 
any delay in granting adminiſtration on | afterwards. Knight v. Bate, Cowp. 738. 
account of ay ſuit . the will, | CET, 88 
; 1 the 
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1741. the Court to take out a capias without an original. That a 


e latitat is ſufficient has been ſeveral times determined in che 
ait King's Bench. It was ſo expreſely holden in Culliſord v. 
ets Blandford (a], 'Garth. 233, 4, and Dacy v. Clinch, 1 Sid. 53; 
and in the caſe of Hollifter v. Coulſon, P. 9 Geo. 1. nowhere 
reported (6). And yet that is not the firſt proceſs ; for a latitat 
as much preſuppoſes a bill of Midale/ex as a capias preſuppoſes 
an original, And according to the reaſon of theſe caſes it was 
expreſsly adjudged in this court M. 3 Geo. 2. in Lethbridge ad- 
miniſtrator of Richards v. Chapman and wife that a capias in 
this court was ſufficient, without ſetting out the original; a 
= caſe exaQly parallel to this, but not to be found on the rolls, it 
not having been brought in. 


Athly, In this likewiſe we agree that the capias was taken out 
by him as executor. It is ſaid in the beginning of the decla- 
ration that the plaintiff brings this ation as executor; and then 
it is ſaid that the ſaid H. Karver took out a capias; and it is 
alleged that the capias was the proceſs in this ſuit, in which 
the defendant appeared, and on which the plaintiff declared. 


1, As to the firſt point Mr. J. Forteſcne A. is of opinion 
that, this proceſs being erroneous, all the continuances founded 
upon it are void. But we three (c) are of opinion that it is 

only voidable, and not void; and that therefore if it had been 
returned, it would have ſupported the continuances. That it 
is voidable, and not void, and that the ſheriff is obliged to 
return it, was holden in Poph. 205.; and that is a ſtronger 
cafe than this, becauſe there the capias was returnable on a dies 
non juridicus, namely, on All- Souli-Day. If therefore the 
ſheriff had returned this writ, we think it had been well enough. 


adly, As to the ſecond objection; Mr. J. Forteſtue A. is of 
opinion that the writ need not be returned; and to be ſure it 
was ſo adjudged in this court in the caſe of Kinſey x. Heyward, 
reported in 1 Lutw. 256 and 260. But even there Mr. J. Blen- 
cowe was of another opinion; and the reaſon on which the 


(a) The judgment in which caſe was | (3) Since reported in 1 Str. 550. 
affirmed in the Exchequer-Chamber, on | (e) Wille Ld, Ch. J.; Mr. J. V. For- 
error brought; 1 Lord Raym. 78. | teſeue; and Mr. J. Parker. 


other 
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other Judges went was that it did not appear in that caſe 
-whether the firſt writ were returned or not; they ſaid they would 
intend that it was returned unleſs the contrary were ſhewn on 


the other ſide. But that cannot be intended in the preſent caſe, 
becauſe it is not even alleged that the writ was ever delivered to 
the ſheriff, and it is expreſsly alleged that the ſheriff never re- 


turned it. And even this reſolution of this Court though founded 


on ſtronger circumſtances than appear in the preſent caſe was 
afterwards reverſed in the Court of King's Bench, where it was 


expreſsly holden that the plaintiff ought to plead that he had de- 


* 


livered the writ to the ſheriff, and that it was returned(a); and this 
judgment was affirmed in the Houſe of Lords on the iſt of May 
1702. There is alſo another caſe exactly to the ſame purpoſe in 
1 Lutw, 279, 280, Brereton & Ux. v. Moy/e ; where the ſame 
judgment was given in B. R. (5), and (as it is faid) for the ſame 
reaſons as in the caſe of Kinfey v. Hayward, Theſe caſes ſeem 
to be founded on the reaſons given, and the rules laid down, in 
Spencer's caſe 6 Co. 10., which though laid down in reſpect to 
Journeys accompts yet hold equally ſtrong in the preſent caſe. 
And it appears by the caſe of Green v. Rivelt, B. R. 13 An. 
Salk. 421, which is after both thoſe caſes that the method now 
is to return non eſt inventus on the firſt writ, and then to con- 
tinue (c) the reſt by a vicecomes non miſit breve. 


As 


(a) See alſo Brownv. Balbington, 2 Ld. | could not be pleaded as a continuation of 
Raym. 883; Atwood v. Burr, 7 Mod. 3; | an action commenced by the ſame plaintiff 
and Harris v. NM oolford, 6 D. & E. 617. by a bill of Midalſex, to avoid the ſtatute 
But where an action muſt be brought | of limitations. But in Lord Middleton 
within three months, it is ſufficient for the v. Forbes, it was decided that an action 
plaintiff to prove a latitat ſued out within | by original brought by an adminiſtratrix 


the time and his declaration within a year | within fix years after the cauſe of action 


afterwards, without ſhewing the writ re- | accrued would enable the adminiſtratrix 
turned. Parſens v. King, 7 D. & E. 6. | and her huſband (whom ſhe afterwards 
(5) Reverſing the judgment given in | married) to recover in an action by bill 
8 4 | by both, notwithſtanding a plea of the 
(e) In Brown v. Babbington, 2 £4. | ſtatute of limitations. Broderick Lord 
Raym. 880. it was holden (contrary to | Viſcount Middleton v. Forbes and Mie. 


the opinion of Mr. J. Powe!!) that an ac- 
tion of aſſumpſit could not be conſidered 


as acontinuation of an action commenced | 


by a writ of clauſum fregit ſued out 


Within time, ſo as to prevent the ſtatute of 


limitations attaching. So in Smith one 
&c v. Bowen, 3 D. & E. 662. it was 
ruled that an attachment of privilege 


Error in the Exchequer- Chamber. On 
the pleadings the caſe was this. Forbes 


| and Eliza his wiſe, adminiſtratrix of John Fi 


Couchmaker her late huſband, brought 
their bill in the King's Bench againſt the 
defendant (the plaintiff in error) for mo- 
nies laid out by the inteſtate.» The de- 
fendant pleaded non aſſumpſit; and non 
Th aſſumpſit 


£66 
17. 


Kanver 


n 
Jaws, 


minations. 


that was never returned. And beſides 
convenient if a plaintiff might fue out a writ, and keep it in his 
pocket for fix years together, of which the defendant could not 
poſſibly have any notice, and then enter it in this manner 
and continue it A to avoid the ſtatute of limitations, 


But we are all, though for different reaſons, of en that 
judgment muſt be for the defendant (a). J 
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As therefore this matter has been ſo ſolemnly determined by 
the Court of King's Bench upon a writ of error from this 
Court, and by the ſuperiot court of judieature the/ Houſe of 
Lords, T thick we ought to acquieſce in theſe determinations, 
and to give our judgment accordingly, even though we were 
of a different opinion ourſelves. But I own, for my own part, I 
ſhould have been of that opinion, if there were no ſuch deter- 
For it is ſtrange to me how a writ can be continued 


it would be gręatly in- 


FEY 


f replied that Eliza, when a widow, ſſ. on 
= the 2d of Fanuary 48 Geo. 2. brought her 
original writ, and before the return ſhe 
. married Forbes, and they recently after- 
wards 14th January 1g Geo. 2, exhibited 
r. their bill againſt the defendant. The de- 
Fendant rejoined that Eliza married 7. 
Fehkyll, who was alive on the g th of June, 
the time of iſſuing the original. The 
= 8 plaintiffs ſurrejoined, and tendered an iſ- 
\ | ſue ; to which the defendant demurred. 
i Udon judgment given for the plaintiff 
in the King's Bench (1) without any ar- 
| gument, a writ of error was brought in 
ii the Exchequer-Chamber ; where 
| - Ford for the plaintiff in error argued | 


—— — — 3 
% omg 1 


voluntary act of the party. That the 
ſtat. 21 Fac. 1. c. 16. / 4. was a law of 
" peace for the ſecurity of property, and 
= - | ought not to be extended by conſtruction. 
r Lev. 31. 1 Lntw. 261; 6 CG. 9, 10. 
Beſides a fuit commenced by bill cannot | 
be continued by original. 

For the defendants fn error; it was in- 
ſiſted that there was no diſcontinuance. 


aſſumpſit infra ſex annos. The plaintiffs 


| that the ſuit was abated by marriage, the 


| Salk. 454- 


That the new fuit was brought within a 
reaſonable time, namely within two 


_ 7 _— 


terms, whereas it has been holden that a 
year is a reaſonable time. Hayward v. 
Kinſey, 1 Eutw. 256; 1 £4. Raym. 432; 
2 Inſt. 456. That the ſtatute of limit- 
ations ought not to receive a literal but an 
equitable conſtruction. 2 Saund. 120; 
2 Mod. 71; and 1 Lev. 31. As to the 


commencement of the ſuit by original 


and the ſuit afterwards by bill, the reaſon 
for it is evident; then the defendant was 
in cuſtody of the marſhal, and being in 
ſuch cuſtody the plaintiffs could only pro- 
ceed by bill. It is alſo obſervable that 
this is a ſuĩt jure akerius, and not in jure 
proprio. 
By the Court. The ſtatute has received 

a favourable conſtruction. The ſuit was 
originally brought within the fix years, 
and. the new fuit within two terms. No 
diſability can be pleaded to an adminiſtra- 
trix. And the ſtatute does not bar the 
action, it only takes away the remedy. 
T. 5 Geo. 2. B. R. Willtox v. Huggins, 
P. 9 Geo. 2. B. R. Uſherword v. Nevil, 
And the judgment of the 
King's Bench was confirmed by all the 
Juſtices and Barons.” MS, Abney J. 
(a) See Hickman v. Walker, M. 1 
Geo. 2. ſup. 27. 


(i) 2 Kr. 1241, 
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Der. on à bond for 81. given by the defendant to the plain- 
tiff, one of the bearers of the virges of the King's houſe= 


hold and an officer and miniſter of the King's Court of his 


palate at Mehminſer; dated the 25th of July 1740. 


The defendant pleaded that the plaintiff was indebred to the 
defendant in 107, for work and labour &c, in 107, for goods 
Told and delivered 8c, and in $7. for money had and received 
&c, amounting in the whole to the ſum of 257., which exceeds 
the debt of the plaintiff, and which the defendant — to ſet 
off &c according to the ſtatute &c. 


The plaintiff prayed that the condition of the bond might 
be inrolled, and then demurred to the defendant's plea, The 
condition of the bond was for the appearance of S. Daniel be- 
fore the Judges of the King's Court of his palace at Neſinrinſter 
at the next Court of the King of his palace to be holden at Soath- 
wark in the county of Surny on Friday the 25th of July to 
anſwer T. Spuier in a 5 of treſpaſs on the * to his _ 

of 99 4+ 


e * was argued on the 7th of F ebruary 1740 by Beetle 
Serjt. for the plaintiff, and Agar Serjt. for the defendant ; and 
now the opinion of the Court was given as follows, by 


Milles, Lord Chief Juſtice. . © The queſtion is whether theſe 
debts which the defendant ſets forth in his plea can be ſet off 
againſt the plaintiff's demand. There are two ſtatutes (a) in 
relation to this matter; and it will be proper to conſider under 
which ſtatute this falls, and how the determinations have already 
been in the oonſtruction of them. 


The le of the firſt ſtatute, which i is the 2 Geo: 2. c. 22, 


Eriday, 
June 12h. 


Under the 
ſtat. $G. 2, 
e. 24. no 
debt on bond 
can be ſet 
(ff, un leſs it 
be on e bond 
for ſecuring 
the payment 
of money. 

— Conſe. 
quently a 
bail-bond 
cannot be 
ſet off under 
that af, 

— Nor can 
ſuch a bond 
(given to an 


- officer of the 


palace court) 
be ſet off un» 
der the ar. 
2.3.0. 220 
to an action 
brought 
apainft that 
officer on a 
ſimple con- 
tract. 

— But a bail- 
bond aſſigned 
over by the 
ſheriff to the 
party may 
be ſet off to 
an action 
brought by 
that party ; 
Lakes 929 


though in 


ſuch caſe the 
penalty of 
the bond will 
be conſidered 
as the debt. 


Bull. N. P. 
179. S. C. 


/ 11., are“ where there are mutual debts between the plaintiff 


W 0 Sec 2 Burr. 824; 1024, 53 1930 and 4 Burr. 2221, 


3X 1 and 
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againſt 


| STURGES. 
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and the defendant, or if either party ſue or be ſued as executor 


or adminiſtrator where there are mutual debts between the 
teſtator or inteſtate and either party, one debt may be ſet againſt 
the other, and ſuch matter may be given in evidence on the 


general iſſue or pleaded in bar as the nature of the caſe ſhall re- 
quire; and if intended to be given in evidence, notice ſhall 
be given .&&c. Upon the conſtruction of this ſtatute ſeveral 
queſtions aroſe before the making of the ſtat; 8 Geo. 2. v. 243 


1ſt, Whether debts on ſimple contract could be ſet off in 


common caſes againſt a debt on ſpecialty 


adly, If in common caſes, whether they could where an exe- 


cutor or adminiſtrator is plaintiff; 


And 3dly, Whether in the caſe of a bond the penalty w was to 


be conſidered as the debt &c. 


la Kemys v. Betſon (a) Tr. 6 Geo, 2. in B. C. it was holden 


in the caſe of an executor that ſimple contract debts cannot be 
- ſet off againſt debts on ſpecialties, for that the debts muſt be 
of an equal nature; otherwiſe ſuch a conſtruction might occa- 
ſion a devaſtavit. I ſhould have been of the ſame opinion 
before the ſtat. 8 Geo. 2., but not for the ſame reaſon. For if 


a ſtatute orders it to be ſo, it will juſtify the executor, and it 
will be no devaſtavit in him; and of this opinion was Lord 


. Zlardwicke in the caſe of Brown v. Holyoak, which I hall men- 
tion by and by. The true reaſon is that this was only ſub- 


ſtituted in the room of an action, to prevent circuity or a bill 
in equity, It was therefore held that you cannot ſet off a debt 
barred by the ſtatute of limitations, becauſe you cannot re- 
cover it by action. This judgment was never reverſed. And 


in the caſe of Jay v. Roberts in the Exchequer M. 6 Geo, 2. 


there was the ſame reſolution. But in the caſe of Stephens v. 
Loft yn (3) M. 6 Geo. 2. this Court carried it farther, and held 
in the caſe of an action upon a bond between common perſons a 
debt upon ſimple contract which was pleaded could not be ſet 
off, going upon this reaſon that there ought to be the ſame con- 
ſtruction on every part of the act: but in this I think they 
were miſtaken; for where the caſes are different the conſtruc- 
tion ought to be different too. And of this opinion were the 
Court of King's Bench, when it came before them on a writ of 


(a)'s Vin. Ar. 561. pl. 30. (50 8 Vin, Ar. 362. pl. 31. 
| | error, 


FRI NITY- TERM, 14 & 15 GR. II. C. P. 263 
error (a), and would have reverſed the judgment but for another 1741. 
objection, the debt pleaded being leſs than the penalty though ea 
more than the money due by the condition; and this being a * 
caſe before the ſtat. 8 Geo. 2. they held, and I think very rightly, s;*%%. 
that at law the penalty muſt be conſidered as the debt. And in 
the caſe of Brown v. Holyoak (b) P. 8 Geo. 2. B. R. on a writ 
of error out of this court, the Court of King's Bench reverſed 
the judgment of this Court which had determined that a debt 
on ſimple contract could not be ſet off againſt a debt due for 
rent; and I think that the judgment was rightly reverſed for 
the reaſons I have already mentioned. In that caſe Lord 
Hardwicke ſaid it would not work a devaſtavit, and ſeemed a 
little to doubt how it would be in the caſe of executors. But 
his doubt was removed by the ſtatute 8 Geo. 2. c. 24. paſſing 
juſt at that time. By that ſtatute it is enacted that mutual debts 

may be ſet againſt each other. either by being pleaded or given 

in evidence on the general iſſue, though ſuch debts are deemed in 

law to be of a different nature, unleſs in caſes where either of the 

ſaid debrs ſhall accrue by reaſon of a penalty in the bond &c, 

in which caſe the debt intended to be ſet off ſhall be pleaded 

in bar, in which plea it ſhall be ſhewn how much (c) is truly and 

juſtly due on either fide; and in caſe the plaintiff recovers, 
judgment ſhall be entered for no more than is truly and juſtly 

due to the-plaintiff after one debt is ſo ſet off againſt the other. 

This ſtatute has ſolved 2 8 difficulties before mentioned. 

But as this is not a bond with condition for the payment of 

money, we are all of opinion that the caſe is not within this 
ſtatute, but muſt ſtand: on the ſtat, 2 Geo, 2. For we are of 

opinion that the debts pleaded cannot be ſet off in the preſent 
- caſe, this being a bail- bond, and the plaintiff not ſuing in his 
own right but in the nature of a truſtee for Squier, If this were 
otherwiſe, all bail- bonds might be defeated, But it might be 
as well ſaid that when a man ſues as executor the defendant may 
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ſet off a debt due from the plaintiff to the defendant in his own 7 
(a) Vid. Sir V. Kel. 139; 2 Barnard. | juſtly due on the bond; and that aver- - Wb. '} 
338; and 8 Vin. Abr. 562. pl. 33. ment is traverſable. Symmons v. Knox, | 1 
(% Barnes 290; 8 Vin. Abr. 562. pl. 3 Durnf. & E. 65; even though laid un- * 
332, and 35; and Bull. N. P. 179. der a videlicet, ROWE v. Barrit, 6 D. A G 
le) The defendant inpleading a ſet-off, | & E. 460. | | "Tl 
to debt on bond, muſt ſet out the ſum | 1 
7 | right, 
5 \ 2 
WA. 


6. 
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at. right (u), as that the defendant can ſet off in the preſett caſe; 
the plain words of the ſtatute. If indeed this had been a bond 
t the ſheriff afſigned over to the party according to the ſtatute, 
we thonld have thought otherwiſe, and that the penalty muſt 
be conſidered as the debt, this not being a caſe within che ſtatute 
8 Geo. 2. But the bond here being ſued by the officer himſelf, 


1 we are all of opinion that the debt due from the officer cannot 
'be 1 off, 155 that Talent _ be for the plaintift.“ 


? (a) brow when an executor ſues for a 1 to bids, by the teſtator in ſatisfaction of the 
cauſe of action ariſing after the teſtator's | preſent demand, as that would be altering 
death, can the defendant ſet off a debt due l the courſe of diſtribution, and he might by 

| | to him from the teſtator. Shipman v. | that mean be paid before <reditors of a 
. Thompſon T. 41& Iz Geo. 2. C. E. ſup. | ſuperior nature. Mr. Solicitor- General, 
103 ; and Tegetmeyer and another, execu- | who was to have argued on the other ſide, 
tors, v. Lumlyy, T. 25G. 3. B. R. The | mentioned che Rat. 2 G. 2. c. 22. / 13. 
latter was an action of covenant for rent, Por Curiam- The plea is clearly bad. 
part of which became due in the teſtator's | This is not an action for goods that were 
lifetime, and part ſince his death. The | in his hands at the teſtator's death, in 
defendant at the trial, before Lord Manſ- | which caſe he might ſet- off; but for goods 
fell at the ſittings after Egſfer term he has taken poſſeſſion of fince his death. 
25 G. 3. ſet off a debt due from the teſ- in which caſe to allow the ſet-off would 
tator to him, and the plaintiffs were non- be altering the * courſe of diſtribution. 
Jad, 7 ©: "| Judgment for the plaintiff.” - 

Erſkine moved for a new hes, the | Cooper ſhewed cauſe: againſt the rule: 
ground that this could not be ſet off; and | here the executors unite both their de- 
cited Rydout aſſignee v. Brough, Coupe mands z and this caſe differs from thoſe 

133. Shipman v. Thampſm (1) Bull. V. cited. The balance only ought to be 
P. 180, and Kilvington executor v. Ste- | paid: And as to the inconvenience of al- 
venſon, which. he read from a note of Mr, | tering the courſe of adminiſtration, the 
Juſtice Yates. * Aſſumpſit as executor | executors have put themſelves i in this ſitu- 
for goods of his teſtator. There were two | ation 
pleas; 1ſt, non aſſumpſit; adly, a ſet-off * Erſtine, who was Leing to argue in 
for a debt due from the teſtator to the de- ſupport of the rule, was ſtopped by 
fendant. To this the plaintiff demurred-· Lord Mansfield Ch. J., who ſaid he was 
And Wallace, in-fuppart of the demurrer, ſatis fied on the point, on the authority of 
inſiſted that the plea was bad, and that the the ak of Kilvington v. Stevenſon. 
defendant could not ſet off a debt o-wing g | Rule abſolute. 


— 


— — —— — — 
— * 


(1) S. 103. S. C. 


*** 
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IN ” 8 F * 0 » . N . * 2 * ” 
” if a | # 1 \ 


WILLIAM Ward again 57 WILLIAM telt | 


O replevin for taking fix boat oars at Creſwell Haven other- 
wiſe Creſwell Boat Landing in the pariſh of Woodborn ; 


"There was an avowry that the locus in quo was the ſoil and 
freehold of the defendant, and that the 800 were doing 
damage there &c. 


The plett bse in bir, firſt, that E. Cook was ſeifed | in 
fee of one moiety of the place in which &c, and that he gave 


' the plaintiff licenſe to lay and place the goods there, traverſing - 
that the locus in quo. was the ſoil and freehold of the defend- | 


ant; on which iſſue was taken and found for the defendant. 


| Secondly, That the locus in quo for time immemorial hath 


been a certain piece of waſte ground in the townſhip of Creſ= 
well and pariſh of Woodborn containing three acres lying con- 
tiguous to the ſea, and that E. Cook was ſeiſed in fee of © cer- 


tain ancient tenements conſiſting of divers meſſuages and ſeveral 


to wit 200 acres of land with the appurtenances,” and that he 
and all thoſe whoſe eſtate he has in the ſaid tenements with the 
appurtenances have from time immemorial had and been accuſ- 
tomed to have for themſelves and their farmers and ſervants 
common of fiſhery with wo boats in the ſea there every year 
at all ſcaſonable times of fiſhing in the year as belonging and 


appertaining to the ſaid tenements with the appurtenances, and 


to have for themſelves their farmers and ſervants the liberty-of 
landing and putting on ſhore their ſaid fiſhing-boats on the place 
in which &c for the neceſſary uſe of the ſaid common of fiſh- 
ery ; that the plaintiff as the ſervant of E. Cook and by his 
command at the time of taking Sc, being a ſeaſonable time of 
fiſhing, with a boat fiſhed in the ſea there, uſing the ſaid common 
of fiſhery there, and on that occaſion at the ſame time of taking 
8c landed and put on ſhore the ſaid fiſhing-boat in and upon the 
place in which &c, the ſaid ſix boat oars then being in the ſaid 
boat and part of the tackle and furniture there &c, whereupon 
the defendant of his e own wrong took the laid boat oars &c. 


4 4 | | 5 3 W There 
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Monday, ' 
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The right of 
fiſhing in the 
ſea is a tight 
common to 
all the King's 
ſubjeRs ; and 
therefore a 
preſcription 
for ſuch a 
right as an- 
nexed to cer- 
taia tene- 
ments is bad. 


16 Vin. Abr. 


354 Ss C. 


againſt 


Cazswelt. 
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There was a third plea in bar, ſimilar to the ſecond, except 
that inſtead of claiming the right of hſhery with two voate- the 


right was claimed generally “ with their boats.” 
To the two laſt pleas there were general demurrers. 


After two arguments at the bar, the firſt by Draper Serjt. for 
the defendant and "Bootle Serjt. for the plaintiff on the 21ſt of 
November 1738, and the other by Burnett Serjt. for the former 
and Prime King's Scrjt. for the latter on the 16th of June 1740, 
the judgment of the Court was delivered, as follows, by 8 


Willes, Lord Chief Jaftice! © It was faid'by the counſel for 


the defendant, and not cofitradifted by the counſel for the 


plaintiff, that there has been a verdict for the defendant on the 
firſt plea; ſo it comes before the Court only upon the de- 
murrer to the ſecond and chird pleas. 


To the ſccond plea it was objected | 

- Firſt, That the preſctiptibti' was tos general and uncertain, be- 
ing laid to be appurteriant to “ certain ancient tenements con- 
ſiſting of divers —— and ſeveral, to wit, two hundred 
acres of land.” 

Secondly, That the retten was void, becauſe the plaintiff 
inſiſts on his right as a particular right of common appurtenant 
to certain tenements, whereas it is a general right for every 
fubject of England to fich in the ſea of common right. 

Thirdly, That the plaintiff had not brought his cafe within 
the preſcription ; he not having averred that the boat in queſ- 
tion was neceſſary for the enjoyment of his common of fiſhery, 
or that it was necelfary for that purpoſe to land it on the "-_ 
in queſtion. 


To the third plea the fame objeckions were tikka, and two 

more, 3 : 

Firſt, That the preſcription was not laid for any certain 
number of boats, and therefore vaid. | 

Secondly, That the preſcription is to fiſh th their boatt, 

and that the plaintiff has not ſaid whoſe the boat in queſtion 
was, 


We 


- ' 
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We think that there is ſomething in moſt, of theſe ohjections: 
but as we are all clearly of opinion that the ſecond abjection, 
which goes to both pleas, is unanſwerable, TI ſhall ax the Mb; 
| upowihe reſt. 


The ſirſt chrelen likewiſe goes to both pleas. It conſiſts of. 


two parts; it is objected iſt, That * tenements“ is too general a 
word; and 2dly, That the preſcription. is only claimed in re- 
ſpect of certain ancient tenements &, without ſaying how many, 
or whether; iti be claimed for all or, for each of them, and it 
cannot be claimed jointly, for: ſeveral. It is ſaid that the word 


<-tenements” is too uncertain, unleſs aſcertained. by other words, 


as the: meſſuage or tenement called The Blaci San &e.: byt 
we do not rely upon that. The other part of this objection 
ſeems to be fatal. In Baſket, v. Lord Mordant, Dyer 164, 4 
and Bendl. 74s, it was ruled that if a man, having common in 
a: waſte for one hundred ſheep. as appurtenant to a houſe. ang 
certain acfes: of land, purchaſe another meſſuage with certain 
lands which alſo has common in the ſame waſte for other one 
hundred ſheep as appurtenant, he cannot make title in pleading 
by preſcription in the entire for common appurtenant to both 


houſes; and lands together for two hundred ſheep, but muſt 


make two ſeveral titles and preſcriptions for the two hundred 


* The ſame doctrine is laid don in Palmer 362. 


The third objection, which allo applies to both the pleas, 
ſeems to be fatal. We think it is ſufficiently ſet forth that the 
boat was neceſſary for fiſhing, but it is not ſufficiently ſhewn 
that it was neceſſary to land it on the defendant's land (a). 


The firſt objection to the third plea appears-to have but little 
weight; for if a man have a right to fiſh, he may fiſh with as 
many boats as be pleaſes. | 


But the ſecond objeCtion to the third plea ſeems to be of 


weight, that the plaintiff ſhould have ſhewn that it was a baat 
of E. Cook or his farmer or ſervant; the preſcription confining 
It to their boats in this plea. 


(a) See Peppin v. Shakeſpear, 6 Durzſ & Eaft 648. , 
| | But 


— 


Wr 
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17a. But we are all clearly of opinion on the ſecotid objection, 
r which equally applies to both pleas, that the preſcription is void, 

VE... . becauſe the right claimed as annexed to certain tenements is a 

general right for all the ſubjects of the kingdom (a). In Pell v. 
Towers, Ney 20, it was agreed “ that a man _ not preſcribe 
in that which the law of common right gives.” So in Bro. Abr. 
fitle © preſcription” pl. 71. Now © every man may fiſh in the 
ſea of common right,” 8 Edw. 4. 19. a. In Warren v. 
| Matthews, 6 Med. 73, and Salk. 357, it was holden that © every 
ſubject of common right may fiſh with lawful nets in a navigable 
river as well as in the ſea.” Sois 1 Mod. 105. And this is 
not merely the law of this country, but is alſo the law of nations, 
| rot. de Jure Belli et Pacis, b. 2. c. 3. % 9. And Bratton, I. 1. 
C. 12. J 6. ſays Publica vero ſunt omnia flumina et portus: 
Ideoque i jus piſeandi omnibus commune eſt in portu et in flu- 
minibus. This preſcription therefore for a right common to all 
the ſubjects of the realm cannot be ſupported. A man might as 
well preſcribe that he and all thoſe whoſe eſtate he has have a 
right to travel on the King's 8 Highway as oO e6-T to © his 
eftate. 


For theſe reaſons; as the net has had a verdict for him 
bn the firſt plea, and as we are of opinion that the plaintiffs 


ſecond and third pleas in bar are both bad, 8 muſt be 
for the defendant.” | 


eb 0.7 


(a) See Carter v. aid 4 Burr. 2163; | 4 D. & E. 437, and 2 H. Bl. Rep. 182. 
and the Mayor &c of Lynn v. Turner, 8 | 


- . 


Trin. 14& - a Mn 
i l BRADFORD againſt Bryan. 

Wedneſday, | 

June 17th. 


bring fob Dar on a bond for 50 J dated zoth July 1739. 
mitted a 


. The defendant craved oyer of the bond and condition, by 
„. which it appeared that the bond was given for the performance 


7 of an award to be made by E. Eaſtway of and concerning all 
(except one) actions cauſes of action ſuits &c and demands whatſoever be- 


and pave li- 


berty to one of the parties to proſecute that. matter if he 7 8 0 che award was 8 bad i in toto. 
aid. 8. C . fy 


* 5 ä tween 
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twern the ſuic parties ſo as the ſuid award ſhould be made on or 1741. 
before the Stk of Aug 1739; and then he pleaded that the Brace 
arbitrator did not malte 18700 «Far on or before Wy 8th of Auguſt, e. 

The laintif replied that Bs arbitrate made bis award on 
the 3th of Auguft 1739, in which the arbitrator awarded that 
all ſuits commenced or depending by or between the ſaid parties 
at any time before the zoth of July ſhould ceaſe; that the de- 
fendarit ſhould on or before the 23d of Ofober then next pay to 
the plaintiff 147. 165. 6d. in full of all demands, and that the 
plaintiff ſhould on or before the {aid 23d of Ofober pay to the 
defendant 16s, 64. for all tithes and Eęſſer duties whatſoever 
{© except the tithes of calves, if the ſame were tithable, and 
which the arbitrator excepted out of his award, it being agreed 
by the defendant by writing under his hand and proved before 
the arbitrator that the fame; ſhould remain until an, agreement 
were made with the reſt of the pariſhioners whether the ſame 
ought to be paid or not“) due to him as rector of the pariſh of 
Cliſ St. Mary to the zoth of July; and that the plaintiff and 
defendant on receipt of the ſaid ſeveral ſums of 14 J. 16s. 6d. | 1 
and 167. 64. ſhould execute general releaſes, the one to the . 
other, of all demands whatſoever 8 except the ſaid tithes of EIN 
calves, for which the defendant was at liberty to proſecute if he 
thought ſit.“) The replication then aſſigned a breach, in the 
nonpayment of the 14/7. 16s. 6d. by the defendant bo the 
plaintiff on or detore the 23d of Oftober. 


The defendant, after proteſting that it was not agreed by him 
Ke. that the tithes of calves, or the diſpute or queſtion between 
him and the plaintiff relating thereto, ſhould be excepted out of 
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Millet, Lord Chief Juſtice. There is but ove queſtion in this 
caſe whether the award be good or not. And only one ob- 
EY 3 2 jection 


the award, demurred generally to the replication, And the 
plaintiff Je.) in demurrer. | 
After argument by Burnett Serjt. in ſupport of the demurrer 1 
and Agar Serjt. contrà on the 20th of June 1740, the opinion : 15 
of the Court (except that of Mr. J. Forte/ceue A. wha was abſent, by. 
and who doubted,) was now given to the following effect by it 
A 


1741. 
— 
BaaDrorD 


againſt 
B RYAN, 
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jection has been taken to it, that though every thing was ſub. 
mitted to arbitration, yet that the award does not determine all 
matters in diſpute between the parties, becauſe the tithes of 


calves are excepted, and the defendant is at liberty to go to law 
for Fo if ke thinks fit. 


The rule is that 4 all matters are ſubmitted and the ſub- 
miſſion is conditional, all matters muſt be determined, otherwiſe 
the award is void, and it cannot be good in part and bad in 
part; as where all matters are ſubmitted, and the words /o as or 
fo that the award be made of the premiſes on (a) or before ſuch a day. 
It: was ſo holden in Cro. Elig. 838, 9. Riſden v. Inglet ; Cro. Jac, 


200. Middleton v. Weeks. It is only ſaid there that the arbitra- 


tors need make an award only of ſuch matters in diſpute of 
which they had notice (5): but that diſtinQion will not help 
the preſent caſe. Ormelade v. Coke, Cro. Fac. 355; Cockfon v. 


Ogle, 1 Lutww. 550, 554.; and in many other books: and it 


is now ſettled law. In Cro. Elis. it is ſaid that the words, ſo as 
the /ame award be made, without de præmiſſis; and in 1 Lutu. 
ſo as the /aid award be made; the very ſame words as here. 
And 1am willing to carry it as far as it has been carried already, 
becauſe were it not for the caſes I ſhould be of opinion that 
when all matters are ſubmitted, though without ſuch condition, 
all matters muſt be determined ; becauſe it was plainly not the 
intent of the parties that ſome matters only ſhould be deter- 
mined, and that they ſhould be left at liberty to go to law for 


(a) The ſubmiſſion to an award was on | (5) And therefore an award, made upon 
condition that the award was made on or | a reference of “ all matters in difference 


' before the firſt day of Michaelmas term ; | between the parties,” does not preclude 


the time was afterwards enlarged till the | one of the parties from ſu:ng upon a cauſe 
firſt day of Hilary term; the award was | of action ſubſiſting at the time of the re- 
made on the firſt day of Hilary term, and | ference, if ſuch matter were not laid before 
held good, the word * till” being for that | the arbitrator. Ravee v. Farmer, 4 D. 
purpoſe incluſive. Knox v. Simmonds, | & E. 146; and Golightly v Fellicoe, there 
3 Bro. Ch. Caf. 358.—But no action can | referred to If an arbitrator, under a ge- 
be maintained on an arvitration-bond, if | neral reference of “all actions, contro- 
the award be made after the time limited | verſes, and ſuits,“ recite in his award 


in the bond though within the time after- only one ſuit between the parties, and de- 


wards enlarged by the conſent of both | termine that one, the award is good, be- 
parties. Brown v. Goodman, E. 29 Gee. 3. | cauſe it will not be intended that there was 
B. R. referred to in 3 Durnf. & Eaſt 592. | any other. Hawkins v. FT; 1 Burr. 
. b. q 4 Kt I 2377s f 
SD : the 
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the reſt; Here the tithes of calves are excepted | in the award, 
and therefore the award 1 is voic. 


Judgment for a FEY 


| MxxiTon againſt STEVENS. 


KINNER Serjt. and Draper Serjt. ſhewed cauſe againſt a 

rule niſi for ſetting aſide a fieri facias taken out upon a final 

judgment, after * judgment and a writ of. inquiry 
executed. 


The caſe was thus; A writ of error upon this judgment was 
ſealed before twelve o'clock in the morning, afterwards a fieri 
facias was ſued out and executed by the ſheriff about five o'clock 
in the afternoon. The writ of error was brought to the clerk of 
the errors and allowed about eight o'clock in the evening, and 
about the ſame time notice thereof was given to the plaintiff or 
his attorney. | 3 


They cited a caſe in 1 Salk. 321., in which it is aid that a 
writ of error is a ſuperſedeas only from the time of the allow- 


ance; and the caſe of Miller v. Miller (a) in Michaelmas 1727, 


in which (they ſaid) it was determined that a writ of error being 
allowed before the execution executed the execution was ir- 
regular, but that notwithſtanding even in that caſe the ſheriff 
might proceed to ſell the goods if taken. They relied alſo upon 
the order of this Court made Michaelmas 28 Car. 2., by which 
it is expreſsly ordered that no writ of error ſhall be a ſuperſedeas 
until it is brought to the clerk of the errors and allowed by him. 
And they inſiſted that the reaſon of the thing likewiſe was with 
them; for if a writ of error were a ſuperſedeas from the time of 
the ſealing and before allowance or notice a defendant might 
keep one in his pocket until the execution was completed, the 


goods ſold, and the money paid to the plaintiff, and then ſet it all 


aſide as irregular, which would be very inconvenient and unjuſt. 


Wynne Serjt., for making the rule abſolute, inſiſted that the 
writ-of error was a ſuperſedeas from the feallng, and for that 


0 


(a) Sir G. Gr. Pradd. 39. 
purpoſe 
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Ba ADbrons 
- againſs _ 
| BaYan. 


M. 15 Geo. 2. 
Tueſday, ' 
Nov, 10th. 


A writ of er- 
ror is not a 
ſuperſedeas 
till allowance 
or notice of it. 
— Aod if the 
ſheriff has le- 
vied under a 
fi, fa. after 
the iſſuing, 
but before 
the allow- 
ance, ofa writ 
of error, he 
muſt proceed 
to ſell the 
goods. 

Barnes 205. 


8. C. 


2K 


_— MICHAELMAS TERM, 15 GH. Cv. 


Ky. 38 purpoſe 6ited- two caſes in Cro! Fac: 34%, and 5353 Goch. 459; 
1 1 Ventr. 30; 3 Lev. 312; 3 Keb. 309; and the caſe of Gurnell 
azar v. Fawl (a) Tr. 2 Geo. 24, where he faid it was determined that 
* a writ of error is a ſuperſedeas from the time of the ſealing, 
though there can be no contempt in the ſheriff until notice. 

And he ſaid that the ſame was agreed to be law in the caſe of 
"Smith v. Horner (3) M. 4 Geo. 2. B. R. He likewiſe cited the 

caſe of Spinks v. Bird (c) in this court, P. 10 Geo. 2. Put 

he admitted that, if the ſheriff had taken the goods before the 

ſealing of the writ, he might nave proceeded to the lale of them 

after wards. | 


/ 


Mx. J. Forteſeue 4 ſaid that! it was 3 holden to be a ſu- 
perſedeas from the ſealing, and that it had been ſo frequently 
een in B. R. and 1 in this court. 


Mr. J. For lar ſaid that he believed that i it had been ſo holden, 
but that he always thought that it was wrong; and that the 
true rule was that it ſhould ſtay proceedings from the time of 
the allowance, but that neither the ſheriff or 408 party ſhould be 
in con Wan actual notice. 


Mr. 1 Burnett was of the ſame opinion, and ſaid that it could 
not ſtay proceedings in this court (being a writ ifſuing out of 
another court) until it was delivered into this court or to the 

proper officer of it. 


I was of the ſame opinion as my Brothers Parker and Burnett, 
but took time to conſider of it, and to look into the caſes.” 


(On the 28th of November this caſe: was determined.) 


| « I this day, delivered the opinion of the Court (abſent Mr. 
J. Forteſcue A.) who differed from us, and adhered firenuouſly 
to the opinion that he had given before, and gave me ſeveral 
caſes to ſuppprt his opinion that a writ of error was a ſuperſedeas 
from the time df the ſealing; but none of his caſes (except one 
which I ſhall take notice of by 510 by and of which N ean find 


fs) Vid. i At 476. (e) Po, note. 


\ 
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no report) when they came to be looked into at all warranted 


this notion. I therefore gave our opinions in the following 
manner | 19 75 0 | | 


Upon che . as before ſtated two queſtions ariſe ; 
Firſt, From what time a writ of error is a ſuperſedeas ; ; 


whether from the time of ſealing « or only from the time of it's 


allowance; 


Secondly, How far an execution taken out regularly beide a 


writ of error allowed ſhall be _—_ by a writ of error allowed 
afterwards. 


If a writ of error be a ſuperſedeas from the time of the ſealing, 
then the ſecond queſtion will not ariſe in the preſent caſe, 'be- 
cauſe it is admitted that the writ of error was ſealed before the 


execution was taken out, though not allowed till afterwards. 
But if we ſhould be of opinion (as we are) that a writ of error 


is not a a ſuperſedeas until it is brought to the «clerk of the errors 
and allowed, then the ſecond * will ariſe, 


As to the firſt queſtion ; ; I have looked: into all the caſes that 


were cited to ſupport the notion that a writ of error is a ſuper- 
ſedeas from the time of the ſealing, and am very glad to find 
that they do not at all ſupport it; becauſe I think that it is a 


moſt abſurd notion, and might be attended with great incon- 
veniences. Nor do I ſee how the hands of this Court can be 
tied up by 4 writ or commiſſion iſſuing. out of another court 


until it is actually notified to the Court by delivering it to the 


Chief Juſtice or his clerk, of the errors according to the practice 
of the Court. | | 


All the caſes cited before the 2 1 Car. 2. are either no authorities 
at all to ſupport this notion, or expreſs authorities againſt it. And 


the only two that I can find for it are both in the ſame year, 
vis. 21 Car. 2., when Keeling Chief Juſtice ſat in that court, 
and are expreſsly contradicted by two caſes in the ſame court 


25 and 26 Car. 2. And theſe caſes ſeem to have been the 


cecaſion of the two orders in this court (and which I ſhall 


mention at large by and by) made 28 Car. 2. to prevent this 
miſgke ſo recengly crept in from proceeding any farther. 
4A The 
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The two firſt caſes which were cited in the caſe. of Kok v. 
Bird in this court (and which caſe I ſhall take notice of when I 
come to it in order of time) were a caſe M. 20 Hen. 6. +z and 
another H. 2 Hen. 7. 12. Pl. 13; in neither of which is there 
one word to the point for which they were cited: but it was 
only determined in both of them that when a man is taken up 
by a capias before a writ of error, it ſhall not be a ſuperſedeas, 
for it comes too late after the judgment is completely executed. 


T be firſt caſe cited upon the preſent motion was the caſe of 
Sir Chriſtopher Heydon v. Sir Roger Godſalve, Gro. Jace 342. P. 
12 Fac. B. R., where it was holden by all the Judges {except 
Cote) that a writ of error was a ſuperſedeas i in itſelf, but it was - 
not ſaid from what time it was ſo, nor was that at all the point 
in queſtion. But the queſtion there only was whether a writ of 
error in parliament ſuperſeded an execution on a judgment given 
in B. R. on a writ of error out of B. C after the party had had 
a former ſuperſedeas on his Writ of error out of B. R. Two 
reaſons were alleged againſt it; one, becauſe a man. ſhall not 
have two ſuperſedeas' 8, which are two dilatories; and this notion 


of was founded on what is ſaid in ſome” of the Year-Books: the 


other was, becauſe the record was not removed out of B. R., 
but only the tranſcript of it ſent to the Houſe of Lords: but 


both theſe were over-ruled, and then follows the ſaying which | 
1 have before mentioned. | a 


It was the ſame point in effect that was in queſtion in the 
Biſhop of O Hory's caſe, Cro. Fac. $34, 35. P. 17 Fac. 1. B. R; 
where it was likewiſe holden that a writ of error was in . 
ment of law a ſuperſedeas, but not a word was ſaid from what 
time it was ſo; 'nor could that come in queſiion there, becauſe 
it is ſtated in the caſe chat the writ there was delivered to the 
Chief Juſtice in Ireland before the execution was ſued out: but 
the only queſtion there was pretty much the ſame as in the former 
caſe, whether a writ of error out of B. R. in England ſuper- 
ſeded an execution in Feland, becauſe the record is not removed 
hither, but 35 a tranſcript ſent over. 1 


v 


The caſe of the Earl of Fas- v. 22 in Godb. 439. T. 
1 Car. 1. B. R. was Our? Wet! in quare impedit, and the 
ſame 
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ſame term a writ of error is delivered to the ſame court before a 
writ to the Biſhop; held by the whole Court that the writ of 

error ought to be allowed without any other ſuperſedeas, becauſe 

it is a ſuperſedeas in itſelf. So this likewiſe is no authority for 

the purpoſe for which it was cited, becauſe it is ſaid that the writ 
was: * to the Court before 1 writ to the _— 


* 


„ the eaſe of ebene v. Rubs 95 159. it was only PRE 
chit after a writ of error received: and allowed the hands of the 
Court are forecloſed, fo that an execution taken out afterwards i 18 


irregular. And in 2 Rol. Abr. 492. (a) it is ſaid that a writ of | 


error wwhen allowed is a ſuperſedeas in law, but'the party is not 
guilty of a contempt until actual notice'(5). The moſt there- 
fore that is ſaid in any of theſe caſes is that a writ of error is 
a 1 ne the e 


The firſt caſe thn 15 can nd, Mae] it 18 ſaid that a writ of 
error is a ſuperſedeas from the. ſealing of it is the caſe of Sir 
Robert Cotton v. Daintry, B. R. P. 21 Car. 2. 1 Ventr. 30. The 


writ there is ſaid to have been ſealed an hour before execution 


ſued out, and held that a writ of error immediately on the ſeal- 
ing forecloſes the court; ſo ordered the money to be brought 
into court, but ſaid that the ſheriff is not in contempt until 
notice. But this caſe ſeems to contradict itſelf; for if a writ of 
error be a ſuperſedeas from the ſealing, the execution erronice 


emanavit, and fo the money ought to have been returned to the | 


N and not eee into court. 

There 18 ma 0 8 in abe ſara year in OY ſame 
cee which is the caſe of Zughes v. Underwood, M. 21 Car. 2., 
reported in 1 Mod. 28., where it is ſaid by Keeling Chief Juſtice 
that the very ſealing of a writ of error is a ſuperſedeas to the 
execution, and that it was a ſuperſedeas in that caſe, though 
the writ of error was defective and erroneous, and though the 
record 4s goy removed e | 


N 


Theſe a are HY Eg two caſes that Itan Bad . this dodrine 


is laid A and both of them when Keeling Chief Juliing pre- 


(a) D. pl. "a 5 N 5 1 Nixon, 1 D. &E. 279. 8. P. 
"M0 Capren v. Archer, 1 Burr. 340, and See alſo Lane v. Bacchus 2 D. & E. 44. 
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bolden to be otherwiſe in that very court. For in the caſe of 
Baer v. Bulſirode, 1 Ventr. 255, H. 25 & 26 Car. 2. B. R. it 


Was held that if the plaintiff in error do not ſhew the writ to the 


bther party, or get it allowed by the clerk by indorſing recipitur 


a to 15 me 1 808 


on it within four days, (which time is allowed by the Court as 
a convenient time for putting in bail) a writ of error is no ſu- 
perſedeas. And the caſe of Agert v. Lenthall, in 3 Keb. 308, 9. 
P. 26 Car. 2. is a caſe to the ſame purpoſe; for it is there ſaid 
that a writ of error before allowance or ſhewing it to the Court 

is no ſuperſedeas. And there is another caſe in 3 Aa. 491. 


% 


"Kirk Ab 142, £ > 26 C. 2: e bad by Hal tha 
formerly if execution were gone before a writ of error delivered 
or ſhewn to the party, it was not a ſuperſedeas. And Mild ſaid 
that a man muſt net keep the writ in his pocket, and think that 
this will ſerve,” At another day Hale ſaid it hall not be a ſu- 
perſedeas unleſs ſhewn to the party, and he muſt not foreſlow 
the time of having it allowed; for if it be not allowed within 
four days, it is no ſuperſedeas ; and he ſaid that a writ of error 
taken out, if it be not ſhewn to the clerk of the other ſide nor 
allowed by he e 18 ne ae to _ Ts: 


. in ai to pri this notion, that a * of error 


Was a ſuperſedeas from the time of its ſealing, from proceeding 


any farther, and to eſtabliſh the law in this reſpect, there 


were two rules made in the court of B. C. very ſoon after- 


wards, and which remain unaltered to this day. The firſt was 
made in Z. 28 Car. 4., and is ſigned by Lord Chief Juſtice 
Marth only, in which there are theſe words „ That all 
attornies do forthwith bring their writs of error, by them 
ſued but, to the clerk of the errors to be allowed according 
to the ancient practice of the Court, or in default there- 


of the plaintiff's attorney in the action is and may be at 
| liberty to procced to execution.“ The other was made by 


the whale Court, M. 28 Car: 2., and is thus, “ ordinatum 
et quod omnia brevia de errore indilate deliberentur clerico 


errorum pro tempore exiſtente; quodque nemo tenebitur 


e a praſeeutians executionis pretextu alicujus brevis de 
errore 
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errore priuſquam predictum breve deliberatur clerico errorum 


&c.“ | | 


Since the making of theſe rules I cannot find one caſe in the 
books where the former error has been revived, though the 
notion has (I believe) prevailed again of late in both courts 
without the leaſt foundation either from reaſon or authority, I 
could cite a multitude of caſes to eſtabliſh the rule that I een 
* but I ſhall * ſome few. 


* the caſe of Smith v. Cave, 3 Lew. 312. H. 2W. & M. 
B. C. it was holden that by taking out a writ of error, allowing 
#, and giving bail, the hands of the Court were tied up; for 
in that caſe the writ had been allowed and bail put in before the 
execution in ejectment; and for that reaſon the execution was 


ſet aſide and reſtitution awarded, but no coſts were given, becauſe 


it was ſaid that the plaintiff was not in contempt until actual 
notice. 


In the caſe of Perkins v. Woollaſton, Salk. 33 f. P. 3 An. B. R. 
it was ſaid that a writ of error is a /uper/ſedeas from the time of 


the allowance, and that is notice of itſelf; but if the defendant 
Has notice before the allowance, it is a ſuperſedeas from the time 
of the notice. The ſame caſe is reported in 6 Mod. 1 30.: and 
it is there ſaid by the Court that the opinion in ſome books was 
that a writ of error was a ſuperſedeas to avoid the execution 
from the ſealing thereof though not to puniſh the officer till a 
ſuperſedeas comes, and that Rolle was of this opinion, but that 
the law is now taken that it is not a ſuperſedeas till notice to the 
plaintiff's attorney, and that the allowance thereof is ſufficient 
notice z and they held that, if execution be executed before notice 


of a writ of error, the return or perfection thereof may be 
afterwards, 


The caſe of Moor foot v. Chivers. T. 11 Geo. 1. B.R. is to 
the ſame purpoſe, and is reported in a book called Modern Caſes 
in Law. and Equity (a), printed by Oſborn, fo. 373. There on 


A motion to ſet aſide an execution as being executed after a writ 
of error, the caſe was thus; the writ of error was allowed about 


(a) 8 Med. 373 3 and 1 Str. 632, S. C. | 
4 B 0 
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two in the afternoon, and about the ume time the execution 


was ſerved; it was inſiſted on the one ſide that the hands of the 


Court were tied up from the allowance, on the other that it muſt 
be from the notice of the allowance; and they held that if the 


ä plaintiff in error could ſhew that the writ was ſued out and al- 


lowed before the execution taken out, it muſt be ſet _— though 
the defendant i in error had no notice of it, ee 


1 ſhall mention no more wiſe though could cite many to 


the ſame purpoſe, becauſe (as I ſaid) I can meet with no caſes 
60 80 contrary in the books ſince the 26 Car. 2. 


My Brother Eorigcu⸗ A. indeed mentioned one anonymous 
caſe to me which (he ſays) was determined in B. R. M. 1 & 2 
Anne; in which (as he reported it to me) it was ſaid by Holt 
that a writ of error is a ſuperſedeas, though not allowed ; the 
party indeed ſhall not be in contempt without notice, but the 
mere taking out of a writ of error is a ſuperſedeas, ſo that if 
execution be taken out after a writ of error is taken out it ſhall 
be ſet aſide; and this has always been the diſtinction. But as 


I cannot find this caſe in any of the books, and as it is contrary 


to the reaſon of the thing and ſo many caſes, ſome of them co- 
temporary with this, I do not give any credit to this report, nor 
can I believe that ſo great a man as Holt would ſay that this has 
always been the diſtinction, when he muſt know that the diſ- 
tinction had always been IE, except in the two caſes 
bees mentioned. 


The caſe of Spinks v. Bird, which came on before this Court 
P. 10 Geo. 2. (a) was not wan to this point, but was on an 
exigent 


fa) The following ſhort note (1) of' | Parker Serjt. for the defendant. Error 

that caſe, which appears to have been | before the exigent, but allowed afterwards. 
taken in court, is copied from another | Error teſte'd 5th February; exigent 7th; 
of Lord Chief Juſtice #illes's MSS. allowance sth. That writs of error ſuper- 
May 14th, 1737. * Spinks v. Bird. Quelſ- | ſede proceſs. 2 Hen. 7. fo, 12. pl. 14. 
tion whether a ſuperſedeas or a writ of | A perſon being taken in execution before, 
error will ſuperſede an exigent taken out | the error did not ſaperſede it. But, if 
on a capias ad ſatisfaciendum. ; before execution, held per Curiam that it 

e be 


. 
—̃— , —— —— 


© TEN 1) See alſo Barnes Ito. 434: ' 


— 
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exigent taken out after a writ of error ſealed, and we ſtayed 
proceedings upon it for that reaſon: and I own that, being 


then juſt come into the court, and it being poſitively averred by 


my Brothers Denton and Forigſcue that it was an eſtabliſhed rule 
that a writ of error was a ſuperſedeas from the time of the ſeal- 
ing, I then came into their opinion without further inquiring 
into it. But upon looking 1 into the caſes there cited, and finding 
that none of them, except thoſe two before mentioned, war- 
ranted this opinion, and being ſatisfied that it is without the 
leaſt foundation, I do not conſider myſelf bound by an opinion 
| which I then aaa came into than gave, 


There is but one thing more that it is neceſſary to take notice 
of upon this head, which is that it was ſaid that this writ is to 


be conſidered as a commiſſion, and that therefore it is a ſuper- | 


ſedeas from the time of the ſealing, as determining the juriſdiction 
of this Court from the time of the ſealing, and giving it to the 
Court of B. R. But this notion, when conſidered, will be found 
to have as little in it as the other. 
ſions, it is expreſsly ſaid by Lord Chief Juſtice Hale, in his Pleas 
of the Crown, that a new commiſſion of oyer and terminer does 
not ſuperſede the former commiſhon until notice, either by 
ſhewing the new commiſſion, by proclamation in the country, or 
by holding a ſeſſion under the new commiſſion. And in his 
Hiftory of the Pleas of the Crown, vol. 2. fo. 25, there are theſe 
words * A new commiſſion determines the old one by notice 


— 9 = jr ” 


ſuperſedes it. Latch 57. 1 Ventr. 255. 
'Writ of error a ſuperſedeas from taking it 


out: but the party not in contempt till 


notice. 1 Godb. 439. Raft. Entr. zog. b. 


pl. 7. an expreſs authority. The form of 


all ſuperſedeas's is that, if the ſheriff has 
not executed the judgment before the re- 


ceipt of the ſuperſedeas, the ſheriff ſhall 


cauſe all proceſs, exigent &c, to ſtay. CF; 


Breu. 378. Theſ. Breu. 293. Clifſt's Entr. 


693, 694. The reaſon is, that it is in 


ſuſpenſe whether judgment right or not. 


2 Cro. 342, 535. Writ of exigent in this 
caſe for a ſatisfaction, and not for appear- 


8 


ance. Said that an outlawry is not con- 


ſidered as an execution; anſwer, it- does 


| exigent, diſcharged.” 


not become the King's proceſs till after 
the outlawry : but then it is the King's 
proceeding, ſo not within the ſtatute. 
Chapple Serjt. admits that a writ of 
error ſtays execution, but inſiſts this is 
not part of the execution though in order 
to it. Writs of error formeriy pleaded 


in abatement or bar: but now tac courſe 
otherwiſe, that the party ſhall proceed to 


judgment but not to execution. 8 C. 
143. Dr. Drury's caſe; 1 Rol. Mr. 777. 
Admits the precedents are that they ſhall 
not proceed to outlawry after error. 
Per Curiam. The rule for diſcharging 
the ſuperſedeas, ſo far as it relates to the 


thereof 
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1741. thereof and ſhewing it to the new „ as to all thoſe | 


Mes And thoſe only to whom it is ama 
fm EST $0 
Whether therefore a writ of error be conſidered as a writ, or 

a commiſſion, we are all clearly of opinion, as to the firſt point, 
that it is no ſuperſedeas till ſhewn to the Court, or allowed by 
the proper officer; and that therefore in the prefent caſe the 
fieri facias was well ſued out, and (ſo far as the ſheriff has gone) 
well executed. 


This being our opinion on this point, it becomes neceſſary 
to conſider the ſecond queſtion, how far an execution taken out 
regularly before a writ of error allowed ſhall be ſtayed by a 
writ of error allowed afterwards, If it were a caplas, that being 
a complete execution, it has been holden that a writ of error 
comes too late afterwards, for that the judgment is completely 
executed, and therefore the party ſhall remain.in priſon not- 
withſtanding the writ of error. And ſo it was held in M. 20 H. 
6. 4. and H. 2 Hen. 7. 12. pl. 13. as I have taken notice be- 
fore. But Q. how far this is reaſonable ſince the ſtatute 
3 Fac. 1. c. 8. and 16 & 17 Car. 2. c. 8., in ſuch caſes where 
bail is actually put in to anſwer the debt or damages and coſts 
purſuant to the direction of thoſe ſtatutes, 


In Gro. Eliz. 597. the caſe of Charter v. Puler, H. 40 Elis. 
B. R. was thus; a fieri facias was awarded, by virtue whereof 
the ſheriff took the defendant's goods, and before ſale the record 
was removed into the Exchequer- Chamber by writ of error, and 
'a ſuperſedeas awarded; the ſheriff returned a ſeizure of the 
goods, and that they remained in his hands pro defectu empto- 
rum; a reſtitution was prayed, but denied; and it was holden 
per totam Curiam that as the ſheriff had begun (a) the execution 
regularly he muſt complete it as far as he had gone; and a 
venditioni exponas was awarded to perfect it. It is there ſaid 
that it was ſo held in the caſe of Sir Miles Corbet v. NRool wood, 
7. 39 Eliz. B. R., though the record was removed by a writ 
of error. And in Dy. 98. a. 99. 5. p. 1. M. there is a caſe 

exactly to the ſame purpoſe. 


| (a) See alſo Cooper v. Gi tty, 1 Black, Rep. 69.3 and Rerke v. Dayrell, 4 Dann: 
E. 411, 412. 1 
In 
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In Moor 542. H. 40 Elia. B. NR. if the ſheriff take goods 
10 execution on a fi. fa.; and has them in his hands not ſold, and 


then a ſuperſedeas comes to the ſheriff, yet he ſhall not deliver 


the goods but ſhall proceed to the ſale of them, becauſe the be- 
ginning of the execution was before the ſuperſedeas delivered, 
and the e execution being entire ſnall not be divided. 


In Telv. 6. Tocock v. Homme; Tr. 44 Elia. B. R. a writ of 


error and ſuperſedeas to the ſheriff after a fieri facias, he ſhall 
proceed to the ſale of the goods which he has before the ſuper- 


ſedeas, but ſhal levy no more; per totam curiam. In 1 Fentr. 


255-1 in che caſe of Baker.v. Buſſirode before cited it was held 
that if before the writ of error the ſheriff returns fieri feci et 
non invent emptores, the execution is not to be undone. And 
in 1 Salk, 322, 323“ in the caſe of Clerk v. Withers it is ſaid that 
the execution is one entire thing, and is not to be ſuperſeded 
after it 18 began, 

4 — aby e the contrary is in 2 Rol. Abr. 491. (a), 
where it was ſaid that if the ſuperſedeas comes before ſale, the 
goods ſhall not be ſold, becauſe (as it is ſaid there) the property 


is not altered by the ſale (5); which reaſon not being a true ie one, 


* no Roa: to this caſe. 


ö 


| | The caſe roof Dr. A in 8 Co. 143. a., though not directly 
to this point, may not be improper to be mentioned on this 


occaſion as it may tend to illuſtrate the matter. It is there ſaid 
that if. an erroneous judgment be given, and the ſheriff by 


virtue of a fieri facias ſell a term, and afterwards the judg-. 


ment is reverſed, the ſale is good. and only the money is to be 
reſtored, becauſe the ſheriff was compelled to ſell; otherwiſe in 
the caſe of an outlawry, where he is not compelled to ſell, but 
the term is only to be taken into the King's hands ut de vero 
valore &c; for there if the outlawry be reverſed, the party 
{hall be reſtored to his goods, 


" The 2 of a ſuperſedeas . this 12 as it is in a Gene | 


Feit 378. is thus, © That if the judgment be not executed 


before the N of the ne the ſheriff 1 is to ſtay from 


(4) D. pl. bet” | (3) Seizure. Vid. 2 Rol. FER 491. 
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. againſt 
22 


M. 15 G. Zo. 
Thurſday, 
| Nov. 12th. 


A., the own- 
er of a cloſe 
fituate within 
a cloſe be- 
longing to 
B. I 2 
| preſcriptive 
right of way 
through B.'s 
to his own; 
twenty-four 
years ago B. 
ſtopped up 
the old way, 
and made a 
new way 
which was 
uſed ever 
ſince but 
lately B. 
ſtopped up 
the new way; 
—in an ac- 
tion brought 
by B. againſt 
A. for going 
over the new 
way, it was 
holden that 
A. could not 
juſtify uſing 
this way as a 
way of ne- 
ceſſity, but 


MICHAELMAS TERM. On H. Gr: 


-executing/any proceſs of execution until the writ of error bs 
determined. 


From whence it likewiſe appears that if the exe- 
eution be begun before a writ of error or ſuperſedeas delivered, 
the ſheriff ought to proceed to complete the execution 2 far as 


he has gone, but not to proceed any farther. 


From theſe authorities and the reaſon of the caſe we are of 


opinion in the preſent caſe that the ſheriff ought to proceed to 
the ſale of the goods which he hath already levied, and to 
return the money into Court to abide the event of the writ of 
error. 


And we made a rule accordingly,” 


Trowas REiGnoLDs again Sm] EDwars Clerk 


and WILLIAUu DiLLow. 


« TRESPASS, for that the defendants on the xt of May 1739 
and at divers times between that day and the rſt of Ocober 

1740 broke and entered the plaintiff's cloſes called Limepit's hole 
and Upper Field in the pariſh of Twg ford in Shropſhire, and trod 


down and conſumed his graſs and corn there growing with their 
Feet by walking, and other graſs and corn ate up trod down and 
conſumed with cattle, and his ſoil with the wheels of carts wag- 


gons and other carriages ſubverted, and his hedges gates and 


fences there then erected and ſtanding broke cut in pieces and 


threw down &c. Dawg 10004. 


The Ae to all the treſpaſs tee breaking the ſaid 
40 and treading down and conſuming the graſs there grow- 
ing with their feet and eating up &c the fame with cattle, and 
ſuhverüng the foil with the wheels of carts &c, and breaking 
&& one of the ſaid _"_ . not wy; ; and thereupon an 
Hye is joined. 


And 2s to theſe treſpaſſes they plead ſpecially that the faid 


det he oed do cloſes of the faid plaintiff and one acre of land parcel of 


either bave 


gone the old way and thrown down che incloſure, or braught an action al B. ſor Ropping up " 


old way, 


—The new way was only a way by Cafferance N the Heaters of both parties; nnd A. by ſtop- 


Ping it up determined his pleaſuze, 


the 


MICHAEL M AS TEAM, 15 Gro. H. C. P. 


and long before was and ſtill is in the oecupation of the defend- 
ant Edwards, time out of mind until about twenty-ſix years 
ago were the ſeveral parts of a certain common field called the 
Upper Field in the ſaid pariſh, ſeveral parts of which did belong 
to divers perſons as tenants and 'owners thereof about twetity- 
ſix years laſt paſt when the ſaid plaintiff became tenant and 
owner of all the ſaid field, except the ſaid acre parcel of the 
faid rectory, which faid field for all the time aforeſaid until the 
plaintiff became owner thereof lay open and unincloſed; and 
further plead that the ſaid acre is and time out of mind was 
parcel of the ſaid rectory; that Thomas Knight clerk long before 
the time when &c was and ſtill is rector of the church of Tag- 
ford, and was ſeiſed of the ſaid acre with the appurtenances in 
his demeſne as af fee in the right of his church; and that all 
the rectors of the ſaid church time out of mind until the inclo- 
ſure of the ſaid field by the faid plaintiff had and were ac- 
cuſtomed to have for themſelves their farmers and tenants of 
the ſaid acre a certain way from the King's highway in Tug ford 
into and through a certain lane there called Colley Meadow Lane, 
and from thence into through and over that part of the ſaid field 
which lay next unto the faid acreof land unto the ſaid acre of land, 
and from thence back again to the ſaid highway, to go return and 
paſs and to drive their cattle, waggons, carts, carriages &c, every 
year at all times of the year at their will and pleaſure, for the con- 
venient tillage and neceſſary occupation &e of the ſaid acre of 
land; and further plead that about twenty-ſix years ago the plain- 


the faid acre, and that ſhortly after viz. about twenty-four years 
ago he incloſed the faid field with hedges &c and topped up 
the ſaid way, and hath kept the ſame ſtopped up ever ſince, and 
that before the ſaid incloſure the ſaid freld lay open on the north 
ſide thereof contiguous to the King's highway leading from 
Prior's Ditton to Tug ford, commonly called Bridgnorth Road, 
and that the plaintiff ſoon after the ſaid incloſure made a gate- 
way or paſſage from the ſaid! highway into the ſaid field at or 
near to a place called Limepit's hole and ſet up a gate there for 
a way as well for the plaintiff to go return and paſs and drive 
his cattle waggons carts carriages &c backwards and forwards 
from the ſaid — into that part of the ſaid field called 
wil Limepit's 


the rectorx of Trig ford aforeſaid, which at the time when &c 


tiff became tenant and owner of all the ſaid common field, except 
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ſaid new way at the time when &c and at the days and times in 
the declaration mentioned was locked up and chained with a lock 
and chain, the ſaid defendant Edwards-and the -other defendant 


Field, and from thenee back again to the ſaid highway, as for. 
a way for the tenants and occupiers of the ſaid acre of land to 


highway &c. And they further plead that the way into the 


declaration mentioned from the time of inclofing the ſaid field 


| aforelaid and their tenants and farmers of the ſaid acre have had 


was there ang other: way, or. paſſage left qben to the aid, acre but 


on tho ſides of the ſame, and the defendants did a little ſubvert 


MIC HA BLMAS. TERM. 15 ond. n. p. P 
Limepit's-hole and from thence into-another part called the Upper 


go return and paſs &c from the ſaid. highway into through and 
over the ſaid other part. of the ſaid- field called the Upper Field 
to and into the ſaid acre, and from thence back again to the ſaid 


ſaid acre at the time when &c and at the ſeveral times in the 


was in and through the ſaid gateway to, go return paſs &c, 
which ſaid way the ſaid Knight and all the rectors of the church 


and uſed and of neceſſity ought to have uſe and enjoy for the 
tillage &c of the ſaid acre; and further ſay that there is not 
nor at the time aforeſaid nor at any. time ſince the ſaid; incloſure 


in and through the ſaid way into the ſaid cloſe called Limepit' 
hole &c. And they further, plead that the faid Knight being 
ſo ſeiſed before the time when &c viz. on the 12th.of Abril 
1737 demiſed to the defendant Edwards (inter alia) the ſaid acre 
of land, to hold from the 25th of March then laſt paſt for one 
year and ſo from year to year as long as both parties pleaſed; 
that by virtue thereof the defendant Edwards entered into the 
ſaid acre, and was and {till is poſſeſſed thereof; and the other 
defendant juſtifies as ſervant of the ſaid-Edwards and by his 
command going with cattle. carts, and carriages &c in the ſaid 
way through and over the cloſes in the declaration mentioned, 
uſing the ſaid new way; and becauſe the ſaid gate ſet up in the 


by his command at the time when &c and at the divers other 
times &c, did neceſſarily a little break and cut the ſaid gate, and 
did throw down the ſame in order to have heir neceſſary paſſage 
there with the cattle waggons &c of the ſaid Edwards, and did 
with their feet and cattle tread down and conſume a little of the 
graſs growing there, and the ſaid cattle did by ſnatches and 
morſels againſt the will of the ſaid defendants bite and eat a 
little of the graſs growing in the ſaid cloſes 1 in the ſaid way and 


the 
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the; ſoil there in the Ge way with the wheels of the waggons 


&c, doing as little damage as they could, which 1s the fame treſ- 
paſs &c; and tbis ou are ready to * and wk Judg- 
ment &c. 
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To this ſpecial Res FI plaintif demurs acts as the 


defendants join in demurrer. 


Belfield _ for the . and Bootle 88 8 for the defend- 


ants. | . 7 


| The objedtion to the plea were that the defendants have ſet 


forth a preſcriptive right, to the old way, which right till re- 
mains notwithſtanding the incloſure; that as there is no grant 
ſet forth of the new way the defendant's right to that is only 
by ſufferance; that it was merely a right at the will of both 


parties; and that the plaintiff might determine his will when- 
ever he pleaſed, and then the defendant would have a right to 


throw down the incloſure and go the old way again, or bring 
an action for the obſtruction; or that the defendant might de- 


termine the right whenever he pleaſed by refuſing to accept 
of the new way any longer, and inſiſting on his right to the old 


way; that the plaintiff in this caſe had determined the right to 


the new way by locking up the gate; and that therefore in this 
caſe the defendants ought not to have broken down the gate, but 
to have inſiſted on their old preſcriptive right. 


To theſe objections it was anſwered by Bootle that this way 
being laid out by the plaintiff himſelf on his ſtopping up the 
old way, which he had no right to do, and it having been en- 
joyed by the plaintiff's conſent for ſo many years together by 


the- occupiers of the one acre, it gave them a right to this new. 


way; or at leaſt that the plaintiff ſhould not be allowed to take 
advantage of his own wrong ; for what the defendants had done 
they were campelled to do by the plaintiff's wrongfully ſtopping 
up the old way. And he inſiſted very much on the neceſſity 
of the caſe, it being alleged in the plea that the defendants 


were neceflarily obliged to go this way to their cloſe, there being 


no other way, which was confeſſed by the demurrer. And as 
every man muſt have a way to his land, neceſſity may give a 


rghs "th he ſaid that if the defendant had brought his action 


9 SES © for 
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for- obſtructing the old way, he would have recovered but very 
little damage, when it had appeared in evidence that the plain- 
tiff had left out a goed new way for him, and which had been 
acquieſced in for ſo many years. And he cited the caſe of Horne 
w.Widlake, Velv. 141. (a), which was thus; treſpaſs for break- 
ing and entering the plaintiff*s cloſe and ſpoiling his graſs; the 
defendant pleads that in the cloſe where &c there had been time 
.out of mind a foot-way for all his Majeſty's ſubjeQs in through 
and over the ſaid cloſe to ſuch a place, and that the plaintiff on 
ſach a day before the treſpaſs ploughed up the foot-way and 
ſowed:it with corn and laid thorns at the fide, and near the ſaid 
foot-way in the ſaid cloſe left and aſſigned another foot-way 
for all his Majeſty's ſubjects, which way ſo laid forth had been 


uſed for all foot paſſengers; and that the defendant at the time 


when & went in the ſaid foot-way &c doing as little damage as 
he could, which is the ſame treſpaſs &c, and demands judgment; 
the plaintiff demurred; and it was adjudged againſt him, for 
the plea of the defendant is a good excyle for the treſpaſs, be- 
cauſe-the plaintiff was the firſt wrong-doer, and alſo becauſe he 
laid out this new way, and ſo ſhall not ſue the defendant con- 
trary to his own agreement;-as if there be a foot-way under 
the hedge in the cloſe of F. S., and he removes the hedge fur- 
ther into the cloſe, if paſſengers uſing their way go as near to 


the hedge where it is newly placed, they ſhall not be ſued for 


it, for the injury (if any) ariſes from the act and tort of the 
plaintiff, and volenti non fit injuria. And a caſe was cited 
8 Ed. 4. 5. a. if water runs through the land of M., and he ſtops 
the water in his own cloſe fo that. it ſurrounds my land, I may 
enter into his cloſe to remove the obſtruction, and he ſhall not 
maintain an action. The ſame. law in the principal caſe; 


per totam Curiam, except Telverton. And Bootle argued far- 


ther that, if this defence were not good, a man might loſe his 
ancient way, and ſo have no way at all; for after an ac- 
quieſcence for a great number of years (and it will be the ſame 
after ſixty as after twenty-ſix) if a plaintiff might ſtop up 
the new way, the defendant by reaſon of the death of the 


witneſſes or for want of other. evidence after 10 long a time 


60 I CRE and cr. 212. 8. C. Et vid. Hor Ve Tobe, My! 128. 
5 mor 


— 
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might not be able to make out his 1 right to the old 
Way. 


1 ber Curiam 0. Fergus abſent) the. plea of the defend- 
ants is not 


A man can have a right to a way only by preſeription, grant, 
or neceſſity ; and I much doubted whether a man can have 
ſuch a right by neceſſity (a) only, though it is a ſtrong evidence 
of a rigtit. Now it is not pretended that the defendant has a 


right to this new way either by grant or preſcription: Nor 


has he a right by neceſſity, if that would give a right; for 
though it is faid that he has pleaded this and that it is confeſſed 
by the demurrer, it is not ſo; for nothing is confeſſed but what 
is well pleaded. And as another way is ſet forth in the plea, to 
which he has a right by preſcription, this part of the plea that 
he has no other way is repugnant to the other part of the plea, 
and therefore void. "Beſides the defendants have not pleaded 
that there is no other way, but only that there was not any other 
way or paſſage then.left open. This new way therefore was only 
a way by ſufferance, and either party might determine it at his 
pleaſure ; and the plaintiff in this caſe has determined his will 
by faſtening the gate, and ſo the enen A. to have had 
recourſe to his old way. 


This is not like the caſe in Yelverton, for there the new way 
lay open at the time of the treſpaſs, and fo long as the way lies 
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open the right continues. As to what was ſaid that a man by 


this contrivance after a length of time may loſe his preſcriptive 
right; if he do, it is his own fault by accepting a new way 
without a grant (65) to confirm it. Beſides here no ſuch incon- 
venience will ever happen, becauſe the defendant's preſcriptive 


Tight is admitted on the 3 W will be for ever hereafter | 


(a) This expreſſion muſt be taken with | ancient and modern. See the caſes re- 
reference to this particular caſe. For in | ferred-to in Chiche/ter v. Lethbridge, Spe 
Chicheſter v. Eethbridge, ſup. 7 i. the Lord | 72. 

Chief Juſtice and the whole Court ad- 2 But under circumſtances the grant 
mitted that there might be a way of ne- of a new right of way may be preſumed. 
ceſſity; and a dictum, that there cannot | Vid. Keymer v. Summers, Bull. N. P. 74, 
be a way of neceſſity, would be contrary | and Read v. Brookman, per Lord Kenyon 
to all the authorities on this ſubject both | Chief Juſtice, 3 D. & E. 1 57. 
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A defendzut, © 
who prays 
oyer of a 
deed, is en- 
titled to a 

copy of the 
atteſtation 

and of the 

- names of the 
witneſſes, as 

well as of 

every other 
part of the 
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8 eviderics agalnſt the plaintiff and al elainiing under hint. And 


as to what was ſaid that if the defendant in this cauſe had 


brought his action, he would have recovered very little damages, 
it is a miſtake; he would indeed have recovered very little 
damages, if he had brought his action whilſt the new way was 
left open : but if he had brought his action in the preſent caſe 
after the plaintiff had ſtopped up the new way, he would pro- 


bably have recovered very confiderable damages. 
| 80 Los on was. Bok for the e plein 


TLoncuees gen RoGrns on 


Ruin bad been Asde in my abſence on 5 motion 60 of 

Serjt. Mynne for ſetting aſide a judgment by reaſon that 
the plaintiff had not given the defendant a fight (c) oyer of the 
bond and condition. The objeQion (which was verified by 
affidavit) was that the plaintiff did not give him a copy of the 
atteſtation and the witneſſes names, nor of ſome memorandum 
or ſubſcription that was written at the bottom of the bond, but 
refuſed ſo to do. | 


Lene Chief 3 | 
(c) If the defendant, after praying oyer 
of a deed, do not ſet out the whole of i it, 


(a) In 1 5 by the name * 
Longman v. Rogers. 
(b) * M. It appeared in this caſe that 


the attorney for the defendant was now in 


the. priſon of the Fleet at the time of giving 


notice of this motion; and the plaintiff in- 
ſiſted on the ſtat. 12 Geo. 2. c. 13. / 9. 


tat an attorney when in priſon could not 


act as ſuch, but ought tobe ſtruck off the 


roll: but upon looking into the ſtatute, it 
is ſo expreſſed that it only extends to at- 
tornies for plaintiffs (1). Beſides it-is {aid | 
there that if they had begun to be attornies 
| profert is made in the declaration, ) do not 


in a cauſe before they were in priſon; they 
might go on afterwards to act i in the cauſe 
though they were in priſon. And it did 


not appear in the preſent caſe that the at- 


torney was in priſon when he firſt became 
attorney for the defendant.” MS. Millet 


the plaintiff may ſign judgment as for want 
of a plea, or the Court on motion will 
quaſh the plea. Mallace v. The Dutcheſs if 
Cumberland, 4 Dutnf. & Eaft zyo S0 
if the defendant ſet out a falſe oyer, the 
Court will order the plea to be ſtruck out, 
and give judgment for the plaintiff. Fer- 
guſon Bart. v. Mackreth, Hil. 24 Geo. z. 
B. R. cit. ib. in note. And if the defend- 
ant, after craving oyer of a deed, (of which 


„ 


ſet it out in his plea, the plaintiff in de- 
| livering the iſſue may ſet it forth as part of 
| the declaration. The Weavers Company 
v. Weare, MH. 18 Geo. 2. C B. MS. 
| Willes Chief Tn, and Barnes, 327. 
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liner Serjt. now ſhewed cauſe againſt the rule, and inſiſted 
chat by the courſe of che Court it was not neceſſary for a plaintiff 
to give a copy of more than the plaintiff had done in the preſent 
caſe. That the meaning, of oyer was only to enable the defend- 


were neceſſary to be ſet forth, and that the names of the wit- 
neſſes were in nowiſe material. And that it was ſworn in wn 
affidavit (which he produced) that the memorandum was written 
after the execution of the bond, and not at all material, as ap- 
peared by the bond itſelf which he alſo produced in court. 

The officers of the court ſaid that a copy of the mitneſſes 

games had been ſeldom or never given, becauſe ſeldom deſired, 

but whether neceſſary or not, if required, they doubted. 


Wynne Serjt. inſiſted that it was neceſſary,” if required; and 
that it might be as neceſſary to inform the defendant what to 
plead as the condition. For he might forget at a great diſtance 
of time whether he had executed the bond or not, and might be 
reminded of it by ſeeing the witneſles' names, or might have re- 
courſe to them'to inquire whether he executed it or not. And 
that the memorandum might amount to a condition. And that 
the plaintiff was not to judge for the defendant whether material 

or not. And he cited the caſe of Ximfton v. Abell in this court, 
H. 10 Geo. 2., where a memorandum and indorſement were or- 
dered to de ſet forth on oye er. 


not be ſet forth, nor a copy given of that part of the bond. 


dition uſed to be ſet forth on the imparlance- roll; but that theſe 
rolls of late being ſeldom made up unleſs in particular caſes, the 


fendant a copy of the bond and condition, And he ſaid that he 


did not remember that he had ever ſeen a copy of the atteſtation 
and witneſſes names ſet forth on the imparlance-roll. But yet 


atteſtation and witneſſes names. But what chiefly weighed, 


ant to plead, for which purpoſe only the bond and condition 


Mr. 1 Forteſcue was of SAI that the witneſſes? names * | 
Mr. J. Parker ſaid that, on-oyer prayed, ' the bond and con- 


praQtice for many years had been for the plaintiff to give the de- 


he ſeemed to think that it was. proper and neceſſary, if the de- 
fendant required it, for the plaintiff to give him a copy of the 


* kt 
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with him (he ſaid) to make' the rule abſolute was that the plain. 
tiff {though defired) had not given the defendant a copy of the 
memorandum written at the bottom of the bond which it might 


be material for him to know, and the plaintiff was not to judge 
for himſelf, 


Mr. ]. Burnett ſaid that formerly when oyer was prayed the 
deed was brought into court, and continued there the whole 
term for the defendant to inſpect it as much as he pleaſed. And 
he thought that this new method, which was ſubſtituted in the 
room of the old one, ought to be equally beneficial to the defend. 


ant, and that therefore he ought to have a copy of every _ 


that was written on the bond or _ 


7 was of the ſame a; and the rather becauſe the wit- 
neſſes names and the atteſtation were formerly inſerted in the 
deeds themſelves, and were conſidered, as is ſaid in Co. Lit. 6. a., 
as a part of the deed, and that this practice continued until 
Henry the Eighth's time, and there ſaid that the ſeal is the eſ- 
ſential part of a deed; and likewiſe becauſe I thought it might 
ſometimes be very material for the defendant to know the wit- 


neſſes names to enable him to plead, for the reaſons before 


mentioned. 


.. 


But the practice of the Court having been of late conſidered 
to be otherwiſe, we did not think proper to ſet aſide this judg- 


ment for this reaſon as irregular, it appearing on the bond, 


Tueſday, 
Nov. 24th, 


him a copy of the atteſtation and witneſſes' names to the bond. 


"when produced, that the memorandum underwritten was alto- 
gether immaterial in the preſent caſe, and that it was written 
after the bond was executed, and was not ſubſcribed i by the 


parties.” 9 


(It appears however that on a ſubſequent day, 7. ucſilay, M- 


vember 24th, the queſtion was revived, when the judgment 


was ſet aſide.) 


This was the matter of the oyer which came on upon a 
motion on behalf of the defendant to ſet aſide the judgment be- 
cauſe the plaintiff on the defendant's praying oyer had not given 


My 
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concurred with me in opinion that the defendant was entitled to 


ſendant is entitled to oyer, not by any rule of this Court but 
by the law of the land which is obſerved in all Courts. And 
that therefore, as it is not in our power to deptive a defendant 
of the benefit of the law, if we altered the courſe we ought to 


could not be material as to enabling him to plead a ſpecial plea 
on the foot of the condition, they might be very material for 
him to know for ſeveral other reaſons, as whether he ſhould 
plead non eſt factum, or make any defence or not. 


But being informed by the prothonotaries that this had not 


caſe was, to ſet aſide the judgment without colts, and we made 
a rule accordingly (a). 4 


N. 7 Brothers Parker and Burnett abſent Mr. J. Forteſcue A.) 


a copy of the atteſtation and witneſſes names, for that the de- 


been taken to be the courſe of the Court of late, we thought it 
proper to make a new rule to aſcertain this matter for the fu- - 
ture; and that the moſt juſt that we could make in the preſent 
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ſubſtitute a new one in it's ſtead equally beneficial to a defendant 
as the old one, which this plainly was not, unleſs he had a 
copy of the atteſtation and witneſſes' names; for though they 


(4) The party, of whom oyer is de- | 259. But if he make a profert of a deed 


| poſe. Page v. Divine, 2 D. & E. 40.— 
If a deed be loſt, the plaintiff may declare 


leaſe was cancelled by the ſeal of the releaſor 
being taken off and deſtroyed or loſt; 
with a profert of the reſidue of the deed. 
Bolton v. Biſhop of Carliſle, 2 H. Bl. 


made a rule of this court ; 


manded, is allowed two days for that pur- 


on the deed as loſt by time or accident, 
without a profert. Read v. Brookman, 3 D. 
& E. 151, So he may declare that a re- 


WI rejected the affirmation of a Quaker on a motion for an 
attachment for breach of a rule of niſi prius, afterwards 
though it was ſaid by the counſel 
that it had been allowed to be read in the King's Bench in order 
to obtain a rule niſi for an attachment though refuſed to be read 
when cauſe was ſhewn, whieh ſeemed to us to be very abſurd. 


8 And 


(loſt) in his declaration, and the defendant 
demand oyer, the Court will order that a 
production of a copy of the deed (if any) 
ſhall be good oyer, or they will give the 
plaintiff leave to amend his declaration by 
ſtating that the deed is loſt. Totty v. Ne, 
bitt, Tr. 24 Geo. 3. B. R. cited in 3 D. 
& E. 153- note; and Matiſon v. Aikinſons 
E. 27 G. 3. B. R. ib. 


— 


Srirr againſt Harwood. 


M. 15 Geo. 2. 


Tueſday, 
Nov. 24th. 


The Court 


_ refuſed to re- 


ceive the af- 
firmation of a 
Quaker on a 
motion for an 
attachment 
for non-per- 
formance of 
an order of 


.Court, 
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a Aud therefore we did not believe that the Court of King's Bench 
IF allowed it; eſpecially ſince it was refuſed to be read in that 
ap court in the caſe of Oliver v. Lawrence (a). H. 6 Geo. a., even 

Haxwoon. 

on a motion for an attachment for non-payment of coſts, which 
is more in the nature of a civil (5) ſuit than any other attachment 
whatſoever. Another caſe was like wiſe cited in the King' $ Bench 
| where an affirmation had been permitted to be read on a motion 


(a) Since reported in 2 Str. 946: there | 4thly, Where the object of the proceeding 
the affirmation was the foundation of an. | is of a civil nature, the affirmation of a 
intended rule to ply the matter in an Quaker may be received. Atrch:oy v. 
affidavit. | Everitt, Cup. 382 an action of debt for 

(b) By ſtat. 7 and 8 W. 3. c. 34. / 1. | a penalty on the bribery act. 2 Geo. 2. 
It is enacted that every Quaker, who ſhall c. 24 Powell'v. Ward, Cited in Andr. 200; 
be required upon any lawful occaſion ta | a motion for an attachment for not per- 
take an oath in any caſe where by law an | forming an award; Tayhr v. Scott, cited 

cath is required, ſhall, inſtead of the uſual! | in C2op. 304; even though the proceeding 
form, be permitted to make his or her | be carried on in the name of the King, 
ſolemn affirmation &c; with a proviſo | R. v. Turner, 2 Str. 1219. a rule to ſhew 
(ſect. 6.) that noQuaker ſhall be permitted | cauſe why an appointment of overſcers 
to give evidence in any criminal cauſes. | ſhould not de quaſhed.—It is true indeed 
That act was only to continue in force for | that in Robins v. Sayward, 1 Str. 444. the 
ſeven years: but it was afterwards re- | Courtof Kiing's Bench refuſed to grant an 
vived ; and by ſtat. 22 Ges. 2. c. 46. 36 attachment for non-performance of an 
it ĩs enacted that in all caſes wherein, an award on the affirmation. of a Quaker, 
oath is allowed or required the ſolemn | becauſe they ſaid It is a criminal ptoſe- 
affirmation of a Quaker ſhall be allowed | cution within the proviſo of the ſtatute 
and taken inſtead of ſuch oath ; provided 7 and 8 V. z. c. 34.” But as the ground 
({e&. 37.) that no Quaker ſhall be per- | on which that caſe was decided has ſince 
mitted to give evidence in any criminal | been queſtioned, ehe caſe itſelf may probab- 
cafes Cc. On the conſtruction of theſe | ly no longer be conſidered of any authority, 
bo acts of parliament it has been decided; eſpecially ſince the caſes. Potoell v. Ward, 
iſt, That where the object of the proſe- and Taylor v. Scott, above referred to. 
cution is criminal, the affirmation of a When the caſe of Robins v. Sayward was 
Quaker cannot be received. R. v. Mach, decided, an attachment for not performing 
2 Str. 872, and 1 Barnard, 346, a motion, | an award was conſidered as a criminal 
for an information for a. miſdemeanor ; | proceeding : but in R. v. Myers, 1 D. & 
R. v. J. Gardner, 2 Burr. 1117. 8 P.; E. 266. Mr. J. Buller, (in anſwer to a caſe 
Oliuer v. Lawrence, ſu. 2 Str. 946, a cited from 1 Ait. 58 to ſhew that ſuch an 
motion to anſwer the matter in an affidavit; attachment was of a criminal nature) ſaid 
R. v. Green, 1 Str. 529, and R. v. Gumble- | * That caſe might have been good law 
ton, 2 Ath. 70, both applications to ex- formerly; for then the Court only looked 
hibit articles of the peace.—2dly, Even | to the contempt? but it has been ſettled of 
though in form it be a civil proceeding ; | late years that an attachment for non- 
as in an appeal of murder, Cz/telly. Bam: | performance of an award is only in the 
bridge, 2 Str. 856.--3dly, Unleſs the appli- | nature of a civil execution.“ See alſo on 
cation be again a Quaker, and there his this head J. Baker's caſe, 2 Str. 1152, 
own affirmation may be. received, though N. v. Stokes, Cop. 1363 , Bongfous v. 
the proceeding be of, a criminal nature. Se bol, 4 D. & E. 316; K. v. Pickerill, 
R. v. Shacklington, 8 Geo. 2. B. R. Andr. ib. 809; and A Itham v. Smith, 9 
201. n; Hudſon v Jones, ib; R. v. J. | E. 86. | 
Gardner, 2 Burr, 1117, and Coup. 392, , 


for 
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for an artachinent ; but Paramor (a), who was concerned in 
that cauſe, ſaid that it was read by conſent and to prevent 
. 1 the Court would not have acemittes ix. 


<a) Who was a the prothonotries 


Dos on the Demiſe of THOMAS Morris and Others 
againſt WILLIAM UN DERDOWN. 


"Tas opinion of the Court 3 Was s delivered as follows "Io 


Milles, Lord Chief Juſtice. W for the third part 
of two meſſuages and ſeveral parcels of land in Walmer Ripple 
and Great Mongebam in Kent, The demiſe is laid on the 23d 
of April 10 Geo. 2. to hold for ſeven years from the 22d. The 
defendants plead not guilty; and a ſpecial verdict was Faupdet on 
WIFE it now comes before the Court. 


The ſpecial verdict is to this effect; that long before the 
time when &c one Richard Morris was ſeiſed in fee of all. the 
meſſuages and lands mentioned in the declaration, of which the 
third part isin queſtion; and that the lands are of the tenure of 
gavelkind; that he by his will, 12th of September 1730, deviſed 
them by theſe words, All and fingular my meſſuages tene- 
ments lands hereditaments and premiſes whatſoever ſituate lying 
and being in the ſeveral pariſhes of Ripple and Mongeham, and 
alſo all thoſe my two meſſuages or tenements with the lands and 
premiſes thereto belonging ſituate lying and being in Walmer 
now or late in the tenures of Richard Morris and R. Scott, I 
give deviſe and bequeath unto William Underdown of the town 


of Deal and Anne his wife, to hold to them for ſo long time 


and until Willium Underdown the younger John Underdown and 
Morris:Underdown ſons of the ſaid William Underdown and 
Anne his wife ſhall come to and attain their ſeveral and reſpective 
ages of -one-and-twenty years, then I give deviſe and bequeath 
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M. 15G. 2, 
Friday, 
Nov. 27th, 


The deviſor 


deviſed lands 


to A. till B 
C. and D. 


attained theit 


reſpective 
ages of 
twenty-one 
and then to 
B. C. and D. 
ow their 
eirs equall 
to be divided 
between 
them as te- 
nants in com- 
mon, charged 
with the pay- 
ment of an 
annuity of 
101]. by B. 
C. and D. 
equally and 
ro portion- 
. of 
their ſeveral 
eſtates; then 
he deviſed 
Other lands 
to A. in feez 
and then 
gave all the 
reſt reſidue 
and remaia- 
der of his 
real and per- 
ſonal eſtate 


not be fore 


given to E. 
her heirs exe · 
cutors &c, 


and directed 


that his debts 
&c ſhould be 
paid out of 


the eſtate given to A. and E.—B. died "ED the deviſor, but (if he had lived) would bave been of age 
at the time-of the treſpaſs and ejectment; it was holden that the deviſe to B. was a lapſed deviſe ; and 
that the heir at law of the deviſor (not the reſid wary deviſee) was entitled to B.'s ſhare as not being 


diſpoſed of by the will. 


—A deviſe of lands to A. till B. attains the age of twenty-one, and 5h to B. in fee, gives B. a 


-veſted intereſt, deſcendible to his heirs if he die before twenty-one, 
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* 741+ the ſame unto the ſaid William Underdown the younger che ſaid 
D755, FohnUnderdown and Morris Underdown and to their heirs and 
5 A aſſigus reſpectively, equally to be divided between them a8 
Urvex- tenants in common and not as joint-tenants, and to take and 
"Pre hold their reſpective parts and ſhares of and in the ſame as they 
ſhall ſeverally arrive at their ſaid ages of twenty-one years and 
not before, unleſs they the ſaid William Underdozwn the elder and 
Anne his wife ſhall before that time depart this life, and that 
then immediately on the death of the ſurvivor of them the ſaid 
William Underdowon the elder and Anne his wife I give and de- 
viſe the ſame unto them the ſaid William Underdown the younger 
the ſaid Fohn Underdown and Morris Underdoꝛon their heirs and 
aſſigns in manner as aforeſaid ; nevertheleſs charged and charge- 
able with the payment of 10 J. a-piece'to them the ſaid William 
Underdown the elder and Aune his wife during their lives and 
the life of the ſurvivor by half-yearly payments free and clear 
from all deductions whatſoever by the ſaid William Underdown 
the younger John Underdown and Morris Underdown and their 
ſeveral heirs and aſſigns equally and proportionably out of their 
ſeveral eftates as they and each of them ſhall come to and enjoy 
their parts and. ſhares therein reſpectively. Alſo I give deviſe 
and bequeath unto the ſaid William Underdown the elder and 
Anne his wife all and ſingular thoſe my  meſſuages tenements 
lands kereditaments &c mot bercinbefore given and deviſed jituate 
Hing and being in the pariſh of Walmer or elſewhere, to hold to 
them and their heirs for ever.” And after ſeveral other deviſes 
and bequeſts immaterial to the point in queſtion, then follows 
this deviſe; '* All the reſt reſidue and remainder of my goods 
chattels cattle ftock ready money plate linen bedding and all 
other my gſtate whatſoever both real and perſonal not bereinbefore 
given and bequeathed I give and bequeath unto Mary Underdown, 
daughter of the ſaid William Underdown and Anne his wife, her 
Heirs executors adminiſtrators and aſſigns, ſubje& nevertheleſs to 
the payment of the legacies charges and ſums of r herein- 
after mentioned.” iy | 


Then he direfts how and in what manner ſome of his le- 
gacies ſhall be paid by the ſaid Mary Vader Bs. Ag then 
follow theſe words, * 


89 * 
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* And further my will and mind is that as well all debts as 


and all other incidental charges touching the execution thereof 
as all other ſums of money as ſhall be due and owing at the 
time of my deceaſe ſhall be paid and diſcharged out of the 


elder and Aune his wife and unto the ſaid Mary Underdown 
.equally between them by my executors hereinafter named.” 
And then he. makes the ſaid Wi liam Underdown the elder and 
Richard Underdown of Deal his executors. 

"Then the Jury find that it Yobn Underdown died in the lifetime 
of the teſtator, and that the teſtator continued ſeiſed of the pre- 
miſes and died ſo ſeiſed in March 1731; ; and that ly an 
Morris, Thomas Morris, Richard Morris, John Morris, and 
Richard Morris, the leſſors of the plaintiff, are his coufius and 
coheirs according to the tenure of gavelkind ; and that if Fohn 
Underdown had been living at the time of the treſpaſs and eject- 
ment laid in the declaration he would have been then of the age 
of twenty-one years. That William Underdown the younger 


Morris Underdown was under the age of twenty-one at that 
time, and is ſtill living. That William Underwood the elder and 
Anne his wife are living; and that Mary Underilown the 
daughter and reſiduary legatee is alſo ſtill living. The reſt of 
the ſpecial verdict is only matter of form, in order to bring the 


verdi it ſtands now before the Court for judgment. 


There were ſome queſtions made at the bar that were ſo very 
plain and clear that we determined them on the firſt argu- 
ment (a); 

As that nothing veſted ; in \ John who died before the devine: 
and therefore nothing cquld deſcend to his heirs ;. 
That the three ſons were tenants in common, and that there- 
fore William and Morris could take nothing by ſurvivorſhip ; th 
And that William Underdown and his wife at moſt could hold 
the part of John by virtue of the firft deviſe to them no longer 


— = 
wv i s © | . 


(a) This caſe was vie ſeveral times. 


gate b hereinbefore given unto the ſaid William Underdown the 


was twenty-one at that time, and is till living. And that” 


point in queſtion before the Court. And upon this ſpecial 
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'of any diſpute, is whether the premiſes in queſtion. belong to 


157; Scott v. Alterry, Com. Rep. 337; 
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than until John, if he bad lived, would have arrived : at tlie: age 
COIs e 


"The oats queſtion theefcts that remains to be Gene is 
whether Fohn's third part is to be conſidered as a lapſed deviſe, 
and conſequently belonging to the leſſors of the plaintiff, who 
are found to be the deviſor's heirs at law, or whether it paſſed 
to either of the reſiduary deviſees, for there are two ſets of re- 
8 devilees i in the will claiming under different clauſes. 


Ihe firſt reſiduary deviſe are William 8 and Anne 
nis wife: but as the deviſor gives nothing to them but ſuch 
meſſuages tenements lands hereditaments && in the pariſh of 
Walmer or elſewhere, not thereinbefore given and deviſed, and 
as the premiſes in queſtion were before given and deviſed, it is 
plain, according to all the reſolutions, that no eſtate or intereſt 
in theſe could Pals by this deviſe. 


| The only queſtion therefore that remains, and which admits 


the heirs at law. or to Mary the general reſiduary deviſee, to 
whom he has given all his te whatſoever both real and per- 
ſonal not thereinbefore given and bequeathed, which word 
ſtate (a) will certainly carry any ee that he had not before 

dipoſed of. 5 


And as this queſtion will principally depend on the intention 
of the teſtator, 1 think it may be determined by theſe three 
rules, which I take to be,now certain and eſtabliſhed rules for the 
conſtruction of wills of this ſort. | 

1ſt, That the intent of the teſtator ought always to take place, 
when it is not contrary to the rules of law. 


(a) The word © eftate” is alone ſuf- 
ficient to paſs a fee ; - Comnteſs of Bridge- 
water v. The Duke of Bolton, Salk. 236, 
and 6 Mod. 106; Tanner v. Wiſe, 3 P. 
WH ms. 295. and "Ca temp. Talb.' 283 ; | 
Jbbetfon v. Beckwith ; Caf. temp. Talb. 


Stiles d. Rayment v. Walford, 2 Bl. Rep. 
938; Davie v. Stevens, Dougl. 323, oct. 
ed.; Holdfaſt d. Guper v. Martin, 1 D. 
E. qu; Fletgher v. Smiton, 2 D. & 
E. 656; Doe d. Burkitt v. Chapman, 
1 H. Bl. Rep. 223.— 80 alſo is the word 
i eſtates”; Flrtcher v. Smiton, 2 D. & E. 
Bailis v. Gale, 2 Vez. 48; Ridout v. Pain, | 656, and Tilley v. Simpſon, ib. 659. u. 

3 Ath. 486 ; Macacree v. Tall, Ambl. 182; | © 


2dly, 
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Dos dem. 
collected from ſubſequent accidents which the teſtator could 1 Mon 2 
then foreſee. 1 1 Rn A ly 
DOWN, : 


zdly, That when a teſtator in ble will has given away all 
his eſtate and intereſt in certain lands, ſo that if he were to die 
immediately nothing remains undiſpoſed of, he cannot intend 
to give _ thing in theſe lands to his reſiduary deviſee. 


Nn 


* 


As to the firſt rule; as it was never controverted, and has been 
ſo long eſtabliſhed, I ſhall cite no caſe to confirm it ; but ſhall 
only ſay thus much upon it, that there is no rule of law that 
ſtands in the way of the leſſors of the plaintiff. But there is 
a rule which makes greatly for them, that an heir at law ſhall 
not be diſinherited unleſs the intent of the teſtator be manifeſt 
and apparent (a); and it will be very difficult to ſhew here that 
the teſtator's manifeſt intent was that his heirs ſhould not have 

Jobu's third part upon his dying before them, not ouly for the 
reaſons which I ſhall hereafter mention, but likewiſe becauſe if 
that had been his intent he might eaſily upon John's death have 
made a new will, and given away his part from his heirs. | 


As to the ſecond rule, it is ſo'conſonant to reaſon and common f (1 
ſenſe that it does not want any authority to ſupport it. If it . 
did, I could mention ſeveral: but think it is enough to ſay that 


£3 "ed 
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there is no authority againſt it. I own that the authority | it 
of Lord Talbot in the cafe of Hopkins v. Hophins (b), which he f ll 
conſidered thoroughly and well, is a very great authority, and it 
would ſtagger me very much if it contradicted this rule: but it 4 


does not contradict it at all. For that caſe was no more than 
this, the teſtator John Hophins gave his eſtate to Samuel Hophins 
ſon of his coufin John Hophrmms, (who was his heir at law) for his 
life, and to his firſt and every other ſon 1n tail male, and in de- 
fault of ſuch iſſue to every other ſon of his couſin John Hophins 
in tail male, and for default of ſuch iſſue to the firſt and every 
other ſon of Sarah the eldeſt daughter of his couſin Jobr Hope 
kins in tail male, with ſeveral remainders over, and ſome to 


3 —_— 

2 . — « 
. 
rr 


(a) See Moone d. Fagge v. Hegſeman, (5) Caf. temp. Talb, My z and vid. 
Hil. 12 Geo, 2. ſup, 1 40. and the caſes there | 1 At. 581. : 
referred to, | | 5 
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perſons in being. ¶ Samuel died before the teſtator without iſſue. 
His couſin Nh Hophins had no ſon at the time of the teſtator's 


death, and Sarah was an infant and unmarried,; ſo that if the 
limitation to her ſons were conſidered as a contingent remainder 


it was void, and the eſtate would go to the next in remainder 
that was then in eſſe; and it certainly was a contingent re- 


mainder at the time of the will made, Samuel being then 
alive: but Samuel being dead before the teſtator, Lord · Talbot 


held it to be an executory deviſe and conſequently good, and 
that the eſtate in the mean time ſhould veſt in the heir at law.: 
all therefore that he determined was that a ſubſequent ac- 
ident might alter the operation of law, and this in order that 
the intent of the deviſor might take effect, and this in favor of 
the heir at law, who other wiſe would have had nothing; fo 
this caſe does not at all contradict the rule which I have laid 
down. The caſe of Aſbburnbam and Bra/haw (a) was cited as 


an authority for this rule, which was determined by all the 


Judges on a reference to them by the Lord Chancellor : but that 
caſe was determined on the particular wording of the ſtatute 


9 Geo. 2. c. 36. But ſo far it is an authority that the rule was 
agreed in that caſe by all the Judges, and is ſupported by ſe- 
veral caſes that were cited and agreed to be law on the arguing 
of that caſe. | 


As to the third rule; it is not only agreeable to reaſon and 


ſeveral old caſes but is eſtabliſhed by three modern caſes of very 
great authority; I mean the caſes of Goodrighi v. Opie in the 

court of King's Bench, the caſe of iter v. * and the caſe 
of Roe v. Fludd, both in this court. 


The caſe of Goodright v. Opie (ö) was (I belisve) begun to 


be argued in the King's Bench M. 7 Geo. .1., and the judgment 


was given P. 9 Geo. 1. The caſe was thus; a deviſe of lands 
to four perſons and their heirs, as tenants in common and not 


(a) 2 Ait. 36; Barnard. Ch. Rep. 6.3 not dying until after the ſtatute took ef- 


and y Mod. 239. There the queſtion was | feft ; and it was holden to be a good de- 


whether a deviſe of lands to charitable uſes | viſe. 


made before the ſtatute of mortmain, | (5) 8 Mod. 123. 


9 Gen, 2. C. 36. Were good, the deviſor 1 | 
; | b 7 Is a8 
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a8 joint-tenants; then the deviſor gives all other his meſſuages 
lands tenements rents reverſions and hereditaments not therein- 


before given or deviſed and all his goods and chattels and eſtates _ 


both real and perſonal of what kind or nature ſoever to the de- 
fendant Opic &c; one of the deviſees died four years before the 
deviſor; the leſſor of the plaintiff was heir to the deviſor. 
Pratt Chief Juſtice and Powis Juſtice were of opinion for 
the plaintiff the heir at law, and Eyre Juftice and Forteſcuc 

Juſtice for the defendants the reſiduary deviſees. It was inſiſted 


that this was no authority, becauſe the Court were equally di- 


vided : it was certainly no authority at firſt, but is now become 
an undoubted authority; becauſe Mr. Juſtice Forte/cue (a) after- 
wards altered his opinion when he came into this court on 
being informed of the ſubſequent determination in the caſe of 
Wright v. Hall; and it is plain likewiſe that Lord Chief Juſtice 
Eyre afterwards altered his opinion, becauſe he gave his judg- 
ment otherwiſe in the caſe of Roe v. Fludd, which I ſhall men- 
tion preſently, and in which likewiſe Mr. Juſtice Forigſcue con- 


curred. 


The judgment was given in the caſe of Wright v. Hall (5) in 
this court P. 11 Geo. 1. on a caſe reſerved for the opinion of the 
Court. The caſe was this; a man deviſed lands to Francis 
Carter and his heirs, and ſeveral other lands to ſeveral other 
perſons in fee; and then follow theſe words; * all the reſt and 


reſidue of my meſſuages lands tenements and hereditaments 


whatſoever in the pariſnes of Zamonton and Enfield or either of 
them, or in any other town or pariſh whatſoever, I give to 
Jobn Lammas and his heirs for ever” : Francis Carter died be- 
fore the teſtator; it was holden by the Court that this was a 
lapſed deviſe, and that the lands given to Francis Carter ſhould 
go to the heir at law and not to the reſiduary deviſee; and Lord 
King in delivering the opinion of the Court faid that though 
the will was not complete until the death of the teſtator ſo as 
to veſt any thing in the deviſee, yet that the intent of the teſtator 
is to be taken to be as things ſtood at the time of the making 


(a) Mr. Juſtice John Forteſcue Aland. | by the name of Mrigbt v. Herne. 
(b) Fort, 182, 8. C.; and 8 Med. 222. , 
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Chapman, 1 Vez. 542; Page v. Page, | 28, 
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— of his will; for the teſtator makes his will as if he were to die 


that moment, and -it cannot be preſumed that he intended 19 
deviſe a contingency which afterwards happened, and which he 
could not then en which is en the preſent caſe. 


The caſe of Roe v. Fudd (a) was likewilz on a aol reſerved 
in this court P. 2 Geo. 2.3 and though it was ſaid by the counſel 
that no judgment was given, yet my Brother Forięſcue who was 
then in court (and who to be ſure, knows beſt) ſays that judg- 
ment was actually given by himſelf and. the whole Court, 
There was another point determined in that caſe not at all ma- | 
terial to the caſe in queſtion, and therefore I ſhall only mention 
ſo much of it as relates to the preſent caſe. A man deviſed 


lands to R. Biſbep and his heirs for ever, on condition to pay 


all his debts legacies and funeral expences; and at the latter end 
of his will he gives and deviſes all the reſt and reſidue of his 
real and perſonal eſtate whatſoever not before therein bequeathed 
to Elizabeth Fludd (the defendant); R. Biſhop died before the 
deviſor; it was holden by the whole Court that the heir ſhould 


have the lands deviſed to R. Biſhop, and not Elizabeth Fludd 
the reſiduary deviſee; for that the deviſe muſt be taken to mean 


che reſt and reſidue of the lands unbequeathed at the time of 
the making of the will, at which time all the eſtate in theſe 
lands was diſpoſed of ; and the caſe of Wright v. Hall was there 
cited and relied ON. 


If the caſo before the Court were a new caſe, I ſhould be of 
the ſame opinion, but I am very glad that my opinion is ſup- 


| ported by three ſuch great authorities * 


The only queſtion therefore that remains is whether any eftate 
or contingent intereſt in the premiſes in queſtion remained un- 
diſpoſed of at the time of the making of this will; if there did, 
this rule and the caſes cited to, ſupport it -do not extend to the 


preſent. caſe; and this was the only doubt that ever ſtuck with 


me. 


(a) Fort. 184. S. C. 5 | 2 Str. 820, and 2 P. Vins. 489; Watſon 
(5) See alſo Packman v. Cole, 2 Sid. v. The Earl of Lincoln, Ambl. 325, 328; 
53. 78; Bagwell v. Dry, 1 P. Vins. 700 | Ackroyd v. Smithſon, 1 Bro. Ch. Caf. 503; 
Owen v. Owen, 1 Ath. 494; Peat v. and Bennet ve Batchelor, 3 Bro. Ch. Cal. 


But 


' 
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But upon conſideration we are all dearly of: opinion that. 
- nothing remained undiſpoſed of in the premiſes in; queſtion at 


the time of the making of the will; for that the eſtate would 


have veſted in Fob at the time of the death of the deviſor, and 
that therefore if he had outlived the deviſor it would have de- 


ſcended to his heirs though he had never attained the age of 


twenty-one. For that the word hen does not denote the time 
when the intereſt is to commence but only the time when the 
eſtate is to me into poſſeſſion, and is exactly the ſame thing 


as if he had given the eſtate to William Underdown 1 
for a certain term of years and then to John and his heirs, in 


which caſe no one would ever have doubted but that, though 

John bad died before the expiration of the term, the eſtate 
would have gone to his heirs, provided he outlived the teſtator. 
And in this opinion we are confirmed by two very great au- 
thorities, 'the one ancient and the -other modern, and both of 
them authorities in point, the words in each of them being 
almoſt exactly the ſame as the prefent. The firſt is Bora/tor's 
caſe, 3 Co. 19, 20, 21; the ſecond is the caſe of Manfield and 
- Dugard determined by Lord Zarcourt upon great conſideration 
in Chancery ZH, 1713, and in which he grounded his opinion 
upon Borg/toa's caſe in Cole; and this caſe. is reported in the 
ee (a) of Equity Caſes, fo. 195. 


f There IF inden been 21 variety of opinions whether in 

theſe caſes the firſt taker for years ſhould hold until ſuch time 
as the ſon, if he had lived, would have arrived at the age of 
twenty-one, or whether it ſhould determine immediately upon 
hls death 07 but there i is no occaſion to eie any opinion upon 
| this 

40 years hoping by that time his ſon will 


have ſeen his folly,” Sir J. Jety/! took a 
diſtinction between the caſes cited and the 


principal cafe ; he faid that where ſuch an 
eſtate ee is created for a particular 


() 1 Eg. . Br. 195, pl. 4; and 
Gib. Caf.” in Eg. 36. See alſo Goodtitle 
d. Hayward v. Whitby, 1 Burr. 228; 
and Dee d. WWhelden v. Lea, 3 Dunvf: 
Ea 4r- 
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(b) In 4 G. 49. Borafton's * Sweet 
v. Beal, Lane 58; and Gſey v. Gilford, | 
2 Vern. 35. it was holden that the firſt | | 
eſtate ſhould continue until the perſon | 
named would have attained the particular 
age. But in Lomex v. Holmeden, 3 P. 
Im. 176, where A. deviſed to his daugh- 


purpoſe, e. g. for a fund for payment of 
debts (as in Borafton's caſe) and the ceſtui 
que vie died before the expiration of the 
term, in aid of the honeſt intention of 
the party who may be ſuppoſed to have 
computed the time wherein the profits of 
his eftate would be ſufficient for that end, 


Rers until his fon ſhould attain the age of 
| 4 


the Courts have conſtrued the deviſor ro 
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this in the preſent caſe, it being found in the ſpecial verdict that 
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Jobn, if he had lived, would have been e e . the 
demiſe laid i in the declaration. JA | 

There were two objections hiked on FE part of 5M de- 
fendant, which it may be proper Juſt to take r of i in nr 
to ed an — to them. | | 


'The firſt was ey it was the intent of the 4 that William 
Undrdown and his wife ſhould have 101. a- year out of the 
whole premiſes during their lives, whereas by this conſtruction 
they will he deprived of one third ON of 1 it. 


The other was that he has directed his key a deviſee to 
pay his debts funeral expences and ſome of his legacies, and 
that by this conſtruction the fund may be rendered deficient, 
and ſome of his debts remain unſatisfied 8 to Juſtice and 
contrary to his intent. 


There was an anſwer 2 to be given to both theſe 
objections, that the eſtate will paſs cum onere to the heirs: but 
to be ſure that is not ſo, becauſe they do not claim under the 
will. But the true anſwer is, to the firſt objection, that it is 


caſus omiſſus, a caſe which the teſtator did not foreſee, and 


therefore did not provide for, and we are not to make a new 
will for him. And to the latter that he could not intend that 
this contingent intereſt ſhould be a fund for the payment of his 
debts &c, which he could not foreſee would ever ariſe, and 
which moſt probably never would. Beſides in the firſt caſe, if 
we ſhould conſtrue the eſtate to belong to the reſiduary deviſee, 
it would certainly, as that deviſe is worded, not be liable to 


the payment of any part of the 104, a- year. And in the ſecond 


caſe, it is certain that if Jeb» had ſurvived the teſtator, this 


F 
— 


have meant that the deviſee or executor | party under the age ſpecified ;*” and as the 
' ſhould have the land for ſo long time as | deviſor's reaſon for creating the particular 
that when the ſon, if he had lived, would | eſtate in that caſe appeared to be to guard 


have arrived at the age mentioned: but 


that in all caſes where no ſuch intention 


appeared, the eſtate or intereſt would ab- 


dolutely determine by the death of the 


on the ſon's dying under 40. 


his eſtate againſt the ill conduct and ex- 
travagance of his ſon,” his Honor accord- 
ingly ruled that the particular eſtate ceaſed | 


eſtate 
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eltate would not have been ſubject to the payment of the teſta- | 


tor's debts, legacies, &c, in the hands of Jobn or his heirs, and 


therefore it is * that the teſtator never intended that 1 it ſhould. 


We think therefore yhag chere is no weight ; in either of theſe 
objections; and for the reaſons which I have already given we 
are all · of opinion that judgment muſt be for the plaintiff.” 


Roz on the Demiſe of Baca &e againſt 
| Wiekkrr _ 


Tu OY opinion of the Court was given 4 
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Deviſe of 


freehold 


lands to the 


Wi lles, Lord Chief Juſtice. = This comes before the Court on 


a caſe made many years ago before the Lord Chief Juſtice Eyre 
at his ſittings at Guildhall, and which by reaſon of many acci- 
Cents that have happened ſtill remains to be determined. 


The caſe is thus. Robert Waith, having a wife Katherine and 

no iſſue or brother, but three ſiſters, Mary the wife of William 
Wickett, and Elizabeth and Anne then unmarried, by will dated 
the 8th of December 1686 gives all his lands tenements and here- 
ditaments whether in fee-ſ1mple, for life or lives, leaſes for years, 


in poſſeſſion or reverſion, to his wife for her life; and after her. 


deceaſe he deviſes the ſame to ſuch child .as his ſaid wife was 
then ſuppoſed to be with child with and enſeint of and to the 
| heirs of ſuch child for ever. Provided always, and my will 
and meaning is, that if ſuch child as ſhall happen to be born as 
aforeſaid ſhall die before it has attained to the age of twenty-one 
ears leaving no iſſue of it's body, the reverſion of one full third 
part of all my lands tenements and hereditaments ſhall go and 
be to my ſaid wife Katherine and her heirs for ever, to the only 
uſe of her and her heirs; and one third part of my ſaid lands 
tenements and hereditaments ſhall be and go to my ſiſter Eliza- 
beth and her heirs for ever; and the other remaining third part 
of the ſaid lands tenements and hereditaments ſhall be and go to 
my ſiſter Anne and her heirs for ever.” Then follow theſe 


words; Item I give to my ſiſter Elizabeth 6004, to be added 
to her father s legacy. Item, 1 give to my ſiſter Aure 400 J. to 
be 


wife for life, 
and after her 
death to ſuch 


child as his 
wife was en- 


 ſeint of io 


fze; ** Provi- 
ded that if 
ſuch chiid, as 


. ſhoald hap- 


pen to be born 
as aforeſaid, 
ſhould die be- 
fore 21 with- 
out iſſue the 
reveiſion of 
one third 
ſhould go to 


the wiſe and 


the reverſion 
of the other 
two thirds to 
two of the de- 
viſor's fil 
ters2”* The 
wife was not 
enſeiat at all; 
held that 1 
re mainder 
over depend- 
ed on the 
birth of a 
child and it's 


dying under 


21 and wich- 
out iſſue; that 
as thoſe e- 
vents never 
happened the 
remainder 
over did not 
take effect, 
but that the 
heirs at law 
of the deviſor 
were enticled 


06 take. 
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Ron dem. 
FuLyaM 


againſt 
WICKkBTT. 


Kir AAr rn WMiy Ge - wy. 


be added to her father's legacy. Lem I give to my fiſter = I 
Withett 51.” © And he trade his wife Kytherine ſole executrix. 


| Katherine was not with child at the tithe" ef muking the will 


nor at any time by the teſtator, who died three or four days 
after making his will. The premiſes in queſtion are lands of 
which the teſtator was ſeiſed in fee-limple at the time of making 
his will. The defendants claim a third part under the ſaid 


Mary Wickett one of the ſiſters and coheireſſes of the deviſor. 


The leſſors claim under Katherine the wife of the deviſor and 


his two other fiſters * r 


The queſtion cles ws whether, as Katherine was not with. 


child at thetime of making the will nor at the time of the death 


of the deviſor, and ſo no ſuch child was ever born, the deviſe 
of the remainder to Katherine the wife and the two ſiſters Eliaa- 
beth and Anne in fee could ever take-place. If it did, then the 


verdict for the plaintiff was to ſtand for the whole; if it did 


not, the verdi& was to be entered up only for the two thirds; 


and coſts were by the rule directed to go According to the de- 
termination N _ den ot | 


This caſe was ſpoken to in the laſt term ne before myſelf 
and my Brothers Parker and Burnett; and my Brother Forteſ- 


cue A. was likewiſe abſent when it was ſpoken to in Trinity 


term (a); and therefore we did not conſult with him about it: 
but my Brothers Parker and Burnett and I ate all of the ſame 
non. 


# 


"x there were nothing more in this cafe but the queſtion re· 


ſerved on the trial at niſi prius, I own I think it ſo very plain 


and ſo very clear a point, that I ſhould have had no doubt con- 
cerning it. But as there has been a judgment gien in the Court 


of King's Bench upon another part of this will, which may at 


firſt ſight ſeem to interfere with ours, and as Lord Harcourt has 


made a declaration and in ſome meaſure given his opinion upon 
theſe very words of the will on which the preſent queſtion ariſes, 


which i is not agreeable to our ſentiments, for theſe reaſons we 


(a) The firſt time the e ler argued * Miles Serjt. for the plain- 
pied two days; the ſecond time the caſe | tiff and Skinner Serjt, for the defendants. 


5 1 IL AY TERM; 1 5 xo. H. C. P. 
have thoroughly ebnſidered (a) the caſe; and for theſe only 1 
ſhall be longer in dehvering-the opinion of the vile _ the 
caſe itſelf would otherwiſe require. 


=_ * 
- - 


This ee has bein very FO obſcured by many -points which 
have been infiſted on, and by many caſes which have been cited 
to ſupport them, which we think are in nowiſe material to the 
point in queſtion. I ſhall therefore in the firſt place endeavour 
to deliver the caſe from that which does not belong to it, in or- 
der to find out what the real queſtton | is. 


Firſt, there were a 8 as things ſaid and a great many 
caſes cited in reſpe& to deviſes to a child in ventre ſa mere; in 
ſome of which it was holden that all ſuch deviſes are void; in 
ſome, that ſuch deviſes, if they be deviſes in preſenti, are. void, 
but if they be deviſes in futuro, they are good ; and ſome Judges 
have holden {but I think there is no caſe ſo adjudged) that all ſuch 
deviſes are good, becauſe all of them are in their nature deviſes 
in futuro. It is plain, by the caſes which are cited upon this 
head, that many of thoſe who have talked about it have con- 
founded themſelves by not diſtinguiſhing between a deviſe being 
void ab initio and it's becoming void afterwards. For (to be 
ſure) if a child be never born the deviſe becomes void. Which 
of theſe opinions in reſpe& to theſe deviſes we think to be the 
' beſt, it will be time enough for us to determine when the caſe 
comes in judgment before us. But in the preſent caſe we do 
not think it at all material whether this deviſe to the child of 
Katherine in ventre ſa mere be a good deviſe or not; for laying 
this deviſe quite out of the caſe, the ſubſequent deviſe will de- 
pend juſt on the ſame contingencies and will 2 under juſt the 
| fame conſiderations. 


(a) It appears from another note that | looking into Lord ZHarcourt's decree in 
the Chief Juſtice was prepared to give the | order to give judgment, he ſeeming to 
judgment of the Court in the Micbaelmas have determined the very point in queſtion 
term preceding, but that in deference to | upon great conſideration and to be of a 
Lord Hareourt's opinion he reconſidered | different opinion from us; I thought it beſt - 
the caſe ; ſpeaking of this caſe, he obſerved | to reconſider the caſe, and to defer giving 
l intended to have given judgment upon | judgment until the ſecond "oY of the next 
this RON November 28th) but on | term,” 
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1741, 2. 


— 
Rog dem. 
Fuluan 


againſt 


WIckerr, 


HILARY. TERM, 15 Gro, NH. C. P. : 
To ſhew that this was a material part of the caſe, two things 
were inſiſted on in the argument, which when conſidered will 
appear to be of no Nc | 


It. was faid on the part of the plaintiff that if this deviſe were 
void, the condition annexed to it muſt be. void too; and conſe- 


quently the deviſe will become an abſolute deviſe. in remainder, 


to take place immediately after the deviſe to Katherine for life. 


But if the deviſes were ſo connected that the conditions annexed 


to both muſt ſtand or fall together, the conſequence would be 
juſt the reverſe of what has been inſiſted on on the part of the 


- plaintiff. For the deviſe to the wife and the daughters would for 


that very reaſon be void, as was determined in the caſe of Roe 
v. Fludd (a) in this court P. 2 Geo. 2. That caſe was thus; 
there was a deviſe of lands to R. Bi/hop and his heirs upon con- 


dition that R. Biſhop ſhould pay all his debts and legacies, and 


if he did not pay them then he deviſed the lands to Elizabeth 
Fludd and her heirs. R. Biſhop died before the deviſee; and it 
was holden by the whole Court that the ſubſequent deviſe to Eli- 
zabeth Fludd depending on a condition annexed to the former 
eſtate, and that eſtate and conſequently the condition annexed to 
it becoming void before the death of the teſtator, the ſubſequent 


' deviſe was likewiſe become void, and that it could never take 


place. But as we are of opinion that the ſubſequent deviſe in 
the preſent caſe does not deperid upon any condition annexed to 
the precedent deviſe, we think that this argument does not 
weigh either the one way or the other. 


To cho that this queſtion concerning deviſes in ventre ſa 
mere was material in the preſent caſe, it was ſaid on the part of 
the defendants that if there be a deviſe to one for life, and after- 
wards to another in remainder, and the firſt deviſe is void either 
by the firſt deviſee's dying before the deviſor, or by the firſt de- 


viſee's being a perſon incapable of taking, (as in the caſe of a 
deviſe to a Monk) the deviſe in remainder will take place im- 
mediately. And to this purpoſe they cited Perkins tit. Deviſes, 
Wa 566, and 567, and ſeveral other books. 


(a) Fort. 1843 and cited in Doe a. * v. Underdown, ſup. 300, for poother 
And 


r 


HILART TERM, 15 Oo. H. C. . 
And to be ſure this is good law: but it is not at all the preſent 
* And there is no book or caſe in which it is ſaid, if there 


be a deviſe to one for-life, and a deviſe to another in remainder 


which was void in it's creation as being contrary to the rules of 
law or for ſome other reaſon, that by the firſt deviſe's becoming 
void the ſubſequent deviſe is made good; or which is exactly 
the ſame thing, if the firſt deviſe be void, and there be a ſubſe- 
quent deviſe to another upon a contingency which never hap- 


pens, that the ſubſequent deviſee ſhall take the eſtate, though the 


contingency never happens, becauſe the firſt deviſe is void, which 
is exactly the preſent caſe, I think I have ſaid enough to clear 
the queſtion of this knotty point concerning deviſes to children 
in ventre ſa mere. 


Some things alfo were ſaid concerning contingent remainders 
and executory deviſes; and a doubt was ſtarted whether the de- 
viſe in queſtion be a contingent remainder or an executory de- 
viſe: but we think that it is not at all material whether it be a 
contingent remainder or an executory deviſe, becauſe in either 
caſe it can never take effect, if the contingencies on which it 
depends never happen. But I think at laſt it ſeemed to be ad- 


mitted on the part of the plaintiff that it muſt be an executory 


deviſe (a), and to be ſure it is ſo, it not being ſuch a limitation as 
can take effect as a remainder according to the rules of law. 

But then taking it to be an executory deviſe, many „ things 
were ſaid and many caſes cited on both ſides relating to the 
doctrine of executory deviſes. On the part of the plaintiff it 
was inſiſted that 'this was a good executory deviſe within the 
rules which have been laid down concerning ſuch deviſes, and 
that the contingencies are 'not too remote. And on the part of 


the defendants it was inſiſted that the contingencies are too re- 


mote, and that no caſe has gone ſo far as this. 


If the hee had happened on which this deviſe de- 
pends, this might have been a material queſtion, and we would 
have given it a proper conſideration : but as none of the con- 
tingencies happened, it is quite out of. the caſe; and therefore 


(a) Vid: 1 M 166; and 2 Fearne, 19, 20, 31. | 
CC I ſhall 
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1741, 2. 


Rot dem. 
Furnan 
Wicxzrr. 


- HILARY TERM, ty Gro; H. CP. 
I ſhall only lay thus much upon it, that we think that me con- 
tingencies ate not too remote, as they muſt all happen in leſs 
than twenty-two years, and upon the death of a perſon who 


mult be born in leſs than a year after the death of the teſtator (a), 
There are feveral caſes that have gone much farther than this; 


but I ſhall only mention the caſe of Maſſenburgh and Afb, 


1 Vern. 234, 257, and 304 That was a caſe upon the limita- 
tion of a term in a deed, but it was ſaid to be determined ac- 


| cording to the rules of executory deviſes; and the limitation 


there was holden to be good, though the contingency might 
not happen until twenty-one years after a life then in being : 
but it was held that this was a reaſonable time, and that it did 
not tend to create a perpetuity: And as this caſe was very 
thoroughly conſidered, and not determined by the then Lord 
Keeper until he had had the opinion of the Court of Common 
Pleas upon it, ſo it has been cited a great many times both in 
Courts of Law and Equity, and has 11 been held to be 
_ determined. 


Many inge v were likewiſe ſaid in r argument of ts pre- 
ſent caſe, and many caſes were cited to ſhew that the word 
« provided” was ſometimes underflood to make a condition 


and ſometimes as a word of limitation; and if it were material, 


and we had nothing elſe to do, the books are ſo fruitful upon 
this ſubject that we might cite nearly as many caſes upon this 


5 head as in caſes of actions of ſlander, which are almoſt innu- 


merable. But there is but one plain rule to go by, which is 


that this muſt be taken either to be a word of limitation-or con- 


| : dition according to the wording of the will or deed, and accord- 


ing as the intent of the deviſor or the parties appears to be. 
And if it were material to determine this point here, I would 


try it by this rule: but we do not think it at all material in the 
preſent caſe whether this be a condition or a contingent limit- 
ation; for if it be a condition precedent, i in that caſe the eſtate 


Will not veſt until the condition is performed; and if it be a 


contingent limitation or rather an executory deviſe (as ĩt certainly 
is,) in either of theſe caſes (as I have already obſerved) the de- 


viſe can never take effect unleſs the contingency happen. 


(a) Vid. Goodtitle a. Gurnall v. Mood, T. 13 & 14 Geo, 6 Ab 2133 and Long v. 


| Blackall 7 P. A E. 100. 


Having 


HILARY. TERM, 15 Gro: II. Ce. | 30809 


i now Cleared the caſe from the rubbiſh; there remains 1741, 2. 
o this plain ſimple queſtion, whether, when a man has de- Mary ot | 
viſed an eſtate to another upon three contingencies, the deviſes Forman 
can have the eſtate though none of thoſe contingencies ever Wicker, 
happen, and this to the diſinheriſon of the heir at law. And 

one would think that the mere ſtating of this queſtion would be 

ſufficient. to determine it; and yet this is the whole of the pre- 

ſent caſe. But as it has been ſo much and ſo long litigated, I 


ſhall beg leave to o a little more upon. it. 


The eſtate i in cd 1s deviſed to the wife and two of the 
ſiſters upon. theſe. contingencies 5 

iſt, If a child happen to be born; 

2dly, If that child die before the age of twenty- one; 

Aud zdly, Die without ĩſſue; 8 

If theſe contingencies happened, the deviſe was to take effect: 
none of them happened, but another contingency, that there 
was no child born. Ho the eſtate was to go in that caſe there 
are no directions in the will: but it is plainly caſus omiſſus, 
either by miſtake, becauſe the teſtator did not think of it (con- 
ſidering it as certain that his wife was then with child,) or on 
purpoſe, becauſe he did not intend that his eſtate ſhould go in 
that manner in caſe his wife had no child; and I think it will | S | 
not be at all material whether this caſe were omitted by miſtake ; 13 
or deſign. | q 
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The rule of law is that an heir at law ſhall not be diſinherited 
by a deviſe, unleſs there be expreſs words or the intent of the 
deviſor be manifeſt and apparent. Lord Chief Juſtice Vaughan 
carries it farther in the caſe of Gardner v. Sheldon, and ſays that 
there muſt be a neceſſary implication : but I have often ſaid that 
this is carrying it too far (a), and that the other is the true rule. 
Now it muſt be admitted in the preſent caſe that there are no 

expreſs words in this will to take the eſtate from one of the 
coheirs in the caſe that has now happened. But it has been 
inſiſted on that this, though not . expreſſed, appears to be the 
intent of the deviſor; firſt, becauſe he has given his ſiſter Mary 
only 5 J. 3 ſecondly, becauſe it is equally reaſonable that the wife 
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(a) Kee Moone d. Fagge v. Heaſeman, H. 12 Ges. 2. ub. 140, 144 3 and this caſes 
| there Cited, 
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BILARY TERM, | 020 u n 
and the other two ſiſters would have che eſtate ys there was 


no child born as ia cafe ſuch child died without * belles 
age of een. ; 


? 
* 


A to hb «firſt, it is a foreign and uncertain lan He 
does not give his ſiſter Mary only 15., as if he deſigned to dif- 
inherit her according to the vulgar notion, which I own ought 
to be principally conſidered in wills. And no one can ſay that, 
becauſe he intended that his ſiſter Mary ſhould have only 51. 
in cafe he had had a child who might have lived to nineteen or 
twenty years, and have wanted a maintenance during that time, 
therefore he intended to diſinherit his ſiſter if he had no child 
born at all. This is a very ſtrange and'a very uncertain pre- 
_ ſumption, and certainly does not amount to a manifeſt proof of 
his intention; and I think that the n ought rather to be 
Tea 71 5 | | . 


18 to what was ſaid that it is as reaſonable to ſuppoſe that the 
teſtator intended that the eſtate ſhould go in the ſame manner 
in caſe he had no child as in caſe a child had been born and 
had died without iſſue before the age of twenty-one, this is at 
beſt but conjecture, and is to make a will for the teſtator inſtead 
of putting a conſtruction on that which he himſelf has made. 
It is poſſible (to be ſure) if he had thought of this caſe that he 
would have deviſed the eſtate in the ſame manner. But there 
are (I own) ſome, at leaſt as many and as ſtrong, reaſons to in- 
duce me to think that if he had thought of it he would not 
have done it. But it is certain he has not done it: and as it is 
- exceedingly doubtful whether he omitted it on purpoſe or whe- 
ther if he had thought of the caſe he would have deviſed his 
eſtate in the ſame manner, can any one ſay that the intent of 
the deviſor is manifeſt and apparent? and if not, the rule of 
law is that an heir ſhall not be diſinherited, and Mary his ſiſter 
was one of his coheirs. 


Though many caſes were cited in the argument of this cale, 
all of them (except five) related to thoſe points which I have 
endeavoured to lay out of the way as perfectly immaterial; and 
therefore I ele no notice of thans but ſhall confine myſelf 


entire 


44 n 
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ths to thoſe five . which! We to the real oO. in 1741, 2. 
— 


. - 


Rou dem. 
FuLnati 


again 


| The gilt was Py caſe of f Soroell V. Garrett, or Sonlle v. Gerrard, Wicks rr. 


Moor 422; and Cro. El. 525. The caſe, as it is reported in 

Moor, is thus; a man deviſes his eſtate to his ſon Richard and 
his heirs, and if he die without iſſue or before the age of twenty 
one then he deviſes the eſtate to another: Richard had iſſue 
and died before the age of twenty-one ; held that his iſſue 
ſhould have the eſtate, and not the remainder-man, for that the 
word or ſhould be conftrued as and” (2). This cafe was 
cited to ſhew that in caſes of wills words ſhall be conſtrued con- 
trary to their natural ſenſe to anſwer the intent of the teſtator. 
But this caſe for many. reaſons is of very little authority in the 
preſent; It, As this is a ſingle caſe, and no caſe has gone fo far 
as this, it is not therefore a caſe of the greateſt authority (). 
2dly, As it is reported i in Croke, the Court ſeemed to go upon 
ſeveral other reaſons which do not occur in the preſent caſe. 
3dly, But the principal reaſon that I go upon is that the Court 
was there of opinion that the intent of the teſtator was plain 
and manifeſt, which differs it widely from the preſent caſe. - Be- 
ſides ſo far as I can collect from the ſtate of the caſe, for it is 
ſtated but obſcurely in both books, this conſtruction did not 


diſinherit the heir (c), but was wand in his favour againſt a re- 


mainder- man. 


The next caſe Which was mentioned was Holeroff s caſe, 
Moor 486, 7, which was thus; the uſes of a fine were declared 


by deed in this manner, to the grantor for life and after his 


death to his ſon for life, and after the death of his ſon to the 
uſe of his firſt ſon and the heirs male of his body, and ſo ſuc- 


(a) Or in a will may be read and, and | 
vice vetſã, to give effect to the intention of | a copyhold the Court conſtrued © orꝰ to 
the deviſor. Price v. Hunt, Pollexf. 645 5 | mean © and”, in order to effectuate the 
Callenſon v. Wright, 1 Sid. 148; Helliard | intention of the parties. Wright d. Bur- 
v. Fengings, 1 Ld. Raym. 506; Framling-rill v. Kemp, 3 D. & E. 470. 

bam v. Brand, 3 Atk. 390, and 1 Will. 
_ 1463 Right v. Hammond, 1'Str. 429; 
Barker v. Suretees, 2 Str. 1174 Brown- 
fword v. Edwards, 2 Vex. 248, 9; Wright 
d. Burrill v. Kemp, 3 D. & E. 40 ; and 
Deed. * v. Burnſall, 6 D. & E. 34. 


1 
„ 


Lord Holt in Helliard v. Fennings, t Ld. 


3 Durnf. & Eafl 474. 


_—_ 


either of the reports. 


ly 


—And even-in the caſe of a ſurrender of 


() But it was recogniſed as law by .. net 44 th” 


| Raym. 506, and by Mr. J. Buller in „e 
2 Lord ook Tf 
(c) This does not diſtinAly 'appear by , T,. ; = 


e, | 


2 4 


— CIA" 8 
CE BEET ot SIG Lo 


— — — 


== * — — — - 4a - 88 — — < 
* — 3 — — <4 — 
— p — 
ä 1 — >= * 
e 7 * nnn — = 
” — — LES — 5 — — — ny 
* 1 — 2 py ? 2 = * = — — — =P = 
- 4 * 2 2 = £4 7 . — = 2 
+ N PFX 3. 4 4 > — * A 2 2. a =eY 37 
L = - CEL ® - - — i - = S S * a 8 228 
— — Cn im a mY 5 8 22 8 4 = — — — L = 2 þ: —— — — 
. 9 r 2 . * + # he * — * = 5 4 — = 
In 4 32 2 = g * re * — * 4 — = I S — 2 =__ : 2 
* ä — 2 * — => 4 5 7 AT *. + = — >; — 2 SJ =: . * 
. — 8 3 . — — * — A. — 4 * — — — 4 — 
y = 3 = 2 M L. — — = 
bh. 2 — — 


„ 
— L — 7 wn — — 


1 


Ros dem. 
Turnau 
againſt 
WickETT, 


9 Andr. 263. 
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- 'ecffively to the ſecond, third, and fourth, ſons in tail male; an 


if it fortune that the ſaid fourth ſon die without heirs male, then 
to the uſe of another perſon in tail male, with divers remain- 
ders over. The ſon of the grantor had only one ſon; who died 
without iſſue male, ſo that he never had a fourth ſon, and yet 
adjudged that the remainder-man ſhould take. But this being 
a ſettlement plainly intended to be in the common way. of li- 
mitations, there could be no doubt of the intent of the parties; 
and therefore the words * if it fortune that the fourth ſon die 
without iſſue were conſtrued to ſignify the ſame as for default 
of ſuch iſſue,” and therefore that caſe is in nowiſe parallel to 


the preſent. 


The next caſe that was mentioned was the caſe of Eflcourt v. 
Warry, Comb. 4373 which is reported in another book (a), 
Eſtabliſhed Caſes in the reign of William III. by the name of 
Graſeot and Warren ; and I know not how to diſtinguiſh that 
caſe from the preſent. The caſe was thus; a man poſſeſſed of 
a term deviſes it to an infant en ventre ſa mere provided it be a 
ſon, and if the child be a ſon and die in its minority then to 


another; the child was a daughter who died in her minority ; 
and it was adjudged upon a ſpecial verdict in the Court of King's 


Bench that the deviſee over could not take, becauſe there was 
a condition precedent which never happened. It might have 
been ſaid in that caſe, as has been ſaid in this, that it is as rea- 
ſonable to ſuppoſe that the deviſor intended that the eſtate ſhould 
go to the deviſee over in caſe he had no child as in caſe he had 
a ſon born who died without iffue, and yet no ſuch thing wag 
inſiſted on. It is frequently very difficult in caſes of wills, 
which are drawn by ignorant perſons, to find two caſes that 
agree with each other in every reſpe&: but I think that this 


caſe and the preſent come very near to each other, only the pre- 


ſent caſe is in one reſpect ſtronger for the defendants ; becauiſe 
here an heir is to be diſinherited; the caſe cited was only the 
caſe of an executor, who is not favoured | in law as an heir at 
law 1 is. 


The next caſe was the caſe of A v. Fulbam (5), deter- 


mined? intheKing' Bench upon the words of this very will 2oth of 


(a) 12 Med. 128 ; and 2 By. Goſ Ar. 361, (5) 2 ö r 70981 Eg. Cof. Abr. SY 


Tune 


— 
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June 1538. As chat court is the- court which bas the reviſal 1941, z. 
and correction of the judgments of this court, its determinations . 
ought to have great weight here; and this judgment, I own, Furman 


weighs the more with me, becauſe the Judges who preſided in Witeerr, 
that court at that time were perſons of great knowledge and 
abilities. But however 1 think it may be plainly diſtinguiſhed 
from the caſe now before the court; or, if it could not, all that 
wee could do is to give that judgment its due weight and a 
thorough conſideration, but we muſt at laſt be determined by 
our owh.. Now that caſe is plainly different from the preſent 
caſe. _ It was a determination only on a leaſehold eflate, and upon 
that foot m many things were ſaid at the bar to diſtinguiſh that 
caſe from the preſent. As, firſt, that the perſon wha was the 
plaintiff there, and againſt whom the judgment was given, was 
the repreſentative. of a perſon who had aſſented to the deviſe 
over, and therefore was concluded. adly, That the ſame words 
in a will may have a different conſtruQion in reſpect to a leaſe- 
hold and in reſpect to a freehold eſtate. Whether thoſe diſ- 
tinctions were inſiſted on by the counſel in the King's Bench or 
relied on by the Court, I cannot ſay: but I find from a very 
good manuſcript report which I have ſeen of that caſe that a caſe 
was there cited concerning a freehold, which was admitted to be 
law againſt the opinion of the Court, but the Court ſaid in anſwer 
that the caſe then before them being the caſe of a leaſehold the 
- proviſo muſt have a different conſtrudion. And I am willing 
to think that the Court went upon this diſtinction; for it is 
certain that the ſame words in a will way have quite a different 
eonſtruction in reſpect to leaſehold and freehold eſtates. It was 
ſo determined in the caſe of Papillion v. Voyce (a) both by the 
Maſter of the Rolls and the Lord Chancellor after very great 
conſideration ; and I could mention many other caſes to the 
fame. purpoſe, but I chooſe rather to put one plain inſtance to 
illuſtrate it, and ſhall then leave it. Suppoſe a man deviſes free- 
hold and leaſehold eſtates to A. and the heirs of his body, re- 
mainder to B. and, the heirs of his body; the remainder in 
reſpect to the leaſehold eſtate can never take Place, becauſe it 
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(a) 2 P. Vn. Den alſo Forth \ Buckl:y, 2 Vex. 180; * gate) v. 
v. Chapmem, 1 P. Ant. 667; Atkinſon v.] Stonehouſe, ib. 616; - But ſee cont, Porter 
Hutchinſon, 3 P. Wms. 260, 261; 2 v. Bradley, 3 D. & E. 146; Daintry v. 
v. Snell, 2 Ath. 647 ; Sheffield v. Ld. | Daintry, 6 D. & E. 314; and Roe d. 
Orrery, 3 Att. 288; . of Stoffard,v. Sheers ve Jeffery, 7 D. & E. 589. 


4 L. cannot 


1741, 2. 4 be limited after: an e but it is plain oa the 
TORE remainder to B. in reſpe to the freehold e is dar 


Roz dem. 
FuthANM 


. There i is but one caſe that remains to be 8 and 
that is the caſe of Fones v. Weftcomb (a), which was determined 
by Lord Harcourt in Chancery 3oth of October 10 Anne. 1 

have not been able to obtain a report of that caſe, but ſo far as 
I can collect from the decree the principal matter in judgment 
before the Court was in reſpect to the perſonal eſtate, of which 
the plaintiffs prayed a diſtribution as next of kin, as to which the 
Lord Chancellor did not think proper to give them any relief; 
and one reaſon is given, amongſt others, that ſuch a ſuit in a 
Court of Equity ought not to be encouraged after the right had 

been ſubmitted to near twenty years. He does indeed declare 
that the deviſe over to Katherine the wife and the two ſiſters 
even of the freehold eſtates was good, and likewiſe diſmiſſes the 
plaintiffs* bill ſo far as it ſeeks to impeach their title to thoſe 
eſtates; but as it was not directly the point before him, and 
therefore does not ſeem to have been thoroughly conſidered, I 
cannot lay any great ſtreſs upon this declaration of Lord Har- 
court though a very great man, and the rather becauſe at the end 
of his decree he has ordered the deeds and writings relating to 
the freehold eſtates to be brought into court that the coheirs 
might reſort thereto and take copies of them as they ſhould 
think fit; which ſeems as if he determined nothing in relation 
to this point but left the plaintiffs to try their title at law, and 
gave ſome aſſiſtance for that purpoſe. So that I think that Lord 
Harcourt's opinion, for which I ſhould have had the greateſt re- 
gard if it had been the point directly before bim, and he had 


poſitively determined, it does not ſtand in our way. 


f P , 


\ 


We are therefore of opinion, for the reaſons aforeſaid, that 
the deviſe in remainder to Katherine and the two ſiſters Elizabeth 
and Anne never took effect, that conſequently upon the death of 
Katherine (who died in 1729, though it is not ſtated in the caſe,) 
the third part of the premiſes in queſtion Ueſcended to Mary 
one of the coheirs of the deviſor, under whom the defendants 
claim; and that therefore according to the rule the verdict muſt 


( Gb. Eg. C74; Prec. in Clare, 316; and 1 Eg. Caf. Ar. 245. 
FS "be 


600 But notwithſtanding the Ae { 
diſcuſſion of this caſe by the learned Chief 
Juſtice, it ſeems difficult to ſupport the 
opinion here given; it being contrary not. 
only to the determination of Lord Har- 
court in Jones v. Weſtcomb, (which was 
approved by Lord Hardwicke in Fonereau | 
v. Fontreau, 3 Ait. 317, 318, and by 
Lord Mansfield in Frogmorton d. Bramſton 


v. Holyday, 3 Burr. 1623, 4, and in Doe | 


d. Matſon v. Shipphard, Dougl. 79.) and 
to that of the Court of King's Bench in 
Andrews v. Fulham, T. 11 Geo. 2., both 
of which caſes aroſe on the conſtruction 
of this will reſpecting the leaſehold pre- 
miſes, but alſo to the deciſion of the Court 
of King's Bench in a ſubſequent caſe, 
Gulliver v. Wickett, M. 19 Geo. 2. 1 i0/. 
105., on the ſame queſtion as aroſe in the 
principal caſe (Roe v. Wickett) reſpecting 
the freehold eftate,—See alſo Avelyn v. 
Ward, 1 Vez. 420; White v. Barber, 5 
Burr. 2703; Taylor v. Taylor, 1 Att. 386; 
and Statham v. Bell, Coup. 40; the two 
latter of which caſes ſtrongly militate 
againſt this deciſion. In Taylor v. Taylor, 

| 


—_—_— 
— — _ Mt. 


the words of the. will were © as to my 
copyhold. which I have or intend to fur- 
render to the uſe of my will, I give &c, 


and the remaining third I give to the child 
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be abtiretby for the plaintiff only for two thirds of the pre- | ya, 2. 
; miles, and as to the other third part for the defendants (a) YO 


if 


with which my wife i is now n and 
to the heirs of ſuch child for ever: but if 
ſuch child {ſhould not be born alive, or 

being born alive ſhould die without leav- 
ing lawful iſſue, or before he or ſhe has 
diſpoſed of the fame, I give it to my 
wife: the wife was not with child, and 


| Lord Hardwicke Chancellor ruled that 


the will muſt be conſtrued “ and if no 
child be born alive &. In Statham v. 
Bell, the deviſor ſuppoſing his wife to be 
enſcint, deviſed to the child if a fon when 
he ſhould attain twenty-one, if a daughter 
then one moiety to his wife and the other 
moiety to his 79 daughters (there being 


EY 


—_— 
Rox dem. 


FouLunaM 


againſt © 
WicksrT r. 


one then alice when they ſhould attain 


ee if both died before twenty- 
one their tfioiety to go to the wife and 


her heirs, if ſhe died her ſhare to go to 


them; the wife was not enſeint, the 
daughter aſterwards died under twenty- 
one, without iſſue; and held that the wife 
was entitled to the whole; the Court of 
B. R. certifying to the Lord Chancellor, 


* that it was the plain intention of the 
teſtator that in caſe no ſon ſhould be born, 


and he ſhould have no daughters who 
ſhould liye to the age of twenty-one years, 
the wife ſhould have the whole eſtate.” 


NewToON againſ/ WALKER. 


« Morox againſt an adminiſtrator to pay a certain ſum of 

money which the inteſtate was obliged to pay by rule 
of Court entered into at the trial at niſi prius and afterwards, 
in Newton" s lifetime, made a rule of this Court. 


- 


We denied it as we had done in the ſame caſe ſeveral times 


before (a). 


iſt, Becauſe we had no method to enforce the tule even 
againſt the party himſelf if he had been alive, but by proceſs 
of 'contempt which is perſonal, and cannot be carried on againſt 


the adminiſtrator. 


(a See Want v. Swayne, M. 13 Geo. 2. ſup. 185, 


2dly, 


Hil, 15 G. 2, 
Thurſday, 
Feb. 4th. 


No attach- 
ment againſt 
an admiai- 
ſtrator for not 

rforming a 
ork of C * 
entered into 
by the iutel- 
tate. 
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; N 4 ay, Becauſe the adminiſtrator may have NO aſſets (a), 405 : 
Nes this would be a very improper way of trying that matter; 
Wires would a determination in this caſe bind the reſt of _ ellen 

nor could it be pleaded to any other demand.“ 


(a) See Howard v. er 1 and the caſes there — to. 


Wedneſday, Howanp Executor &c. againſ} RaTBoRNs. 
Feb. 10th, 


There may THE defendant had obtained the common rule for a nonſuit 
IONS he late ſtatute. 

. er, a8 On t & a S . 

In Caie © 


„ And on ſhewing cauſe againſt it, it 'was inſilted that the 


4 plaintiff being 2 an executor ought not to pay coſts (a), and that 


going on to £788; therefore 
trial, under 3 

* — " 7 Bennet n v. Coker. A rule niſi was obtained to ſet aſide 
without 4 Burr. 1928; and Read executor v. that inquiſition as exceſſive, but was dil. 
coſts. Thornton, Tr. 37. Geo. 3+ B. R. S. P.— | charged by Maite upon ſhewing cauſe 


Barnes 130. Nor does a plaintiff executor pay the | and reading many affidavits. After that 
8. C. coſts of a nonſuit, in the ordinary caſe, | he proceeded to judgment, and à writ of 
Hiogs adminiſtratrix v. Farry, 6 D. & | error being brought the judgment was 

E. 656. But he pays the coſts of a non- | affirmed in B, R., and another writ of 

pros. Hawes executrix v. Saunders. | error was brought in the Houſe of Lords; 

3 Burr. 1584; Lumley v. Nichols, Sir. and whilſt that was pending, it was diſ- 

G. Co. 14; Say. Coffs, 94; and Higgs covered by Smales that Maite s moſt ma- 
adminiſtratrix v. Warry, 6 D. & E. 654. | rial athdavits, by which he diſcharged 

Or coſts for not going to trial according | the rule, were ſworn before one Martin- 

to notice. Eaves v. Mocato, Salk. 314. | Aale, who had no commiſſion to take afti- 

contia Bennet v. Coker, 4 Burr. 1927 — davits. Upon this a freſh complaint was 

In certain caſes, where the plaintiff exe- made to the Court by Smales, ſuggeſting 

cutor has not been guilty of laches, the | that Waite and his witnelles knew that 

Court will give him leave to diſcontinue | Hartindale had no commiſſion and there- 

without paying coſts. 4 Burr. 1928, 9. | fore did not regard what they (wore, as 

An executor may make himſelt liable to | they were not liable to be indicted for 

colts, by applying to be made party to a | perjury, and that this was a contrivance 

rule of Court in which coſts are reſerved, | of Maite's to impoſe upon the Court by 

The -executors of Smales v. Maite one | laying falſe affidavits before the Court in 


— 


&c. Jan 27th, 1745, 6. C. B. order to get the rule againſt him diſ- 
* This motion had * a long time in charged. The judgment obtained by 
this court. Maite was affirmed by the King's Bench, 


The firſt motion was by Smales, com- and gone up to -the Houſe of Lords, ſo 
plaining of exceſſive damages in a ſecond | out of our power. 
writ of inquiry in an action of treſpaſs | We therefore made a rule againſt 
brought by Fate for an exorbitant diſ-¶ /aue. to ſhew cauſe why an attachment 
treſs (as was lusgelted) taken by Smales i ſhauld. not go againſt him; and when he 
againſt Maite. - came to ſhew cauſe, he inſiſted he did not 

There, bad been a ROAR writ of in know: at the time of ſwearing the affida- 
quiry, in which 350 l. damages had been | vits that Martindale had no commiſſion, 
found: but that had been ſet aſide for { (though he admitted that he had none,) 
irregularity-z and in the ſecond writ of | and that none of the perſons who made 
inquiry the jury found 400, damages. aftidavits os him knew it, but 0 
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W colts ought to be left out of the rule, And upon 


looking into the laute, 5 


We Go all of that opinion; and therefore propoſed it to the 
defendant to wave his rule, as it would be of little or no ad- 


vantage to him. 


But he inſiſting on the rule, we made it ab- 


ſolute, but ordered coſts to be left out.” 


" 
is — | (EI _ — 


— 


—— 


both he and 7 e that he had one, 


he having taken upon him to take affidavits 
for other perſons for a long time before. 
And he inſiſted that nothing was ſworn 
in the affidavits on his part in order to 
diſcharge the firſt rule but what was 
ftritly true. : 

The Court likewiſe was * that 
an information was granted by the Court 
of B. R. againſt Maite for his mal - prac- 


tice in obtaining theſe affidavits, on a ſup- 


poſition that he knew that Martindale had 
no commiſſion. 

Upon this and Waite's conſenting to 
ſtay proceedings upon the judgment, we 
ordered him to proceed again to execute a 
writ of inquiry before the judge of aſ- 
ſize, without ſetting aſide the former in- 
quiſition, but with directions that Smalcs 
ſhould not inſiſt that a writ of inquiry had 
been executed before nor upon the judg- 
ment which Vaite had obtained in bar 
to this inquiry. And we enlarged the 
rule for an attachment until after the in- 
formation tried, and the In on 
this writ of inquiry. 

Before either, Smales died, and his exe- 
cutors applied to the Court to be at liber- 
ty to go on with the trial, and to ſtand 
1a the place of their teſtator to all intents 
and purpoſes, and a rule by conſent was 

made accordingly. Maite being acquitted 
by a jury upon the trial of the informa- 
tion, we diſcharged the rule for an attach- 
ment againſt Maite, but reſerved the coſts 
and all further directions until after the 
inquiſition upon the writ of inquiry. 

That came on at the laſt Vork Aſſizes, 
and the jury found damages for Maite 
400 J. as the former j jury had done, and 
no motion was made to the Court within 
the four firſt days of the laſt term to ſet 
aſide the inquiſition for exceſſive damages, 
or for my other reaſon. 


8 


_ 


We were therefore of opinion that Mr. 
Smales had been in the wrong from the 


beginning, and that Maite had not been 


guilty of any mal- practice, and we made 


a a rule to give Maite liberty to proceed on 


his judgment. And as he had been kept 
out of his money fo long by the motions 
and proceedings in this court, the firſt in- 
quiſition being in 1741, we thought it 
reaſonable to give him the coſts of the laſt 
inquiſition and the coſts of all the pro- 
ceedings in our Court, except of a rule 
which was made by conſent for enlarging 
the time of the trial from the Lent until 
the Summer Aſſizes. It was inſiſted that 
the executots ought not to pay coſts, as it 
did not appear that they had ailets: but 
it was anſwered by the Court that they 
had made themſelves liable by agreeing to 
ſtand in the place of. their teſtator, and by 
entering into a rule by conſent, wherein 
colts were reſerved.” MS. Willes Chief 
Juſtice. 
—An executor or adminiſtrator may 
alſo make himſelf perſonally liable for the 
plaintift's demand by giving a bond to 
abide by an award to be made touching 
the matters in diſpute between his inteſ- 
tate and the plaintiff, though the arbitra- 
tor award that he, as admin iſdrator, ſhall 
pay ; and conſequently to debt on ſuch a 


bond the adminiſtrator cannot plead plenè 


adminiſtravit. Barry v. Ruſh, 1 Durnf. 
SE. 691.—And for non-payment the ar- 
bitrator may be attached, if the ſubmiſſion 
be made a rule of Court. Worthington v. 
Barlow adminiſtratrix, 7 D. & E. 453 — 
But where the arbitrator only aſcertains 
the amount of the demand, without or- 


dering the adminiſtrator to pay it, it does 


not operate as a determination by the ar- 
bitrator that the adminiſtrator had aſſets, 
and if he has no aſſets, he is not bound to 
pay. Pearſon v. Henry, 5 D. C E. 6. 
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174, 2 | e 28 57 N 
Fade, 5 RowLsy againſt ALLEN (a). 
| Feb. ich. "1 | 3 


CR MOTION to change a venue after a rule obtained from a 
| RE Judge for further time to ky but before "wy plea 
pleaded. 

All the officers of this court certified that it has Gy the con- 
ſtant practice of the Court never to change the venue after an 
application for time to plead and a rule or a Judge's order ob- 
tained for that purpoſe. That it had been ſo determined over 

and over again, (of which they gave ſeveral inſtances) nay that it 
had been ruled ſeveral times that after taking out a Judge's ſum- 
mons for time to plead, the party ſo applying ſhould: not be at 
liberty afterwards to move to change the venue. 


— 


But my Brother Parker and 7 thought this a moſt unreaſonable 
practice, and the rather becauſe it was alleged, (and upon inquiring 
of the Judges of the King's Bench I find the allegation to be true,) 
that in that court they always allow the defendant to move to 
change the venue at any time before a plea pleaded. And as the 
rule ſtands in this court, it is a great hardſhip on a defendant; 
for if he lives at the diſtance of two or three hundred miles the 
plaintiff may bring his action in Middleſex (5), and before the 
attorney can have inſtructions from his client to move to change 
the venue the time for pleading will be out; and if he applies 
for further time, he is then, it ſeems, too late to make ſuch a 
motion, which is moſt abſurd and unreaſonable. 


However we thought ourſelves bound by the preſent practice 
until we made a rule to alter it, but reſolved to make ſuch a rule.” 


(a) Vid. Dennis v. Fletcher, Barnes | where the terms are to plead iſſuably and 
489. S. P. take ſhort notice of trial at the finſt ſittings 

(5) But the diſtinction that now pre- | in London or Middlefex, becauſe there a 
vails obviates this inconvenience, © The | trial would be loſt.” Petyt v. Berkeley, 
diſtinction is this; The venue may be | Cowp. 511. See alſo Hunter v. Gray, and 
changed after an order for time to plead, Smith v. Gray, Barnes 493 ; and Shipley 
though upon the terms of pleading iſſuably; v. Cooper, 7 D. & E. 698. 
tut not aſter an order for time to plead, ING. 


4 
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TroMas Mus onAvR againſt Trowas Cavs and 
Tromas FRANKLYN., 


Tur opinion of the Court ik delivered, as follows, by 


Willes, Lord Chief Juſtice. * Treſpaſs. The declaration ſets 
forth that the defendants on the 1ſt of May 1738 and at divers 
other times between that day and the ſecond of Ofober follow- 
ing broke and entered the plaintiff's cloſe, vis. one acre of land 
at Wentworth in the e of Ely in a field there called the O 
Field, and trod down and conſumed with their feet in walking 
the plaintiff's graſs there growing, to the value of 405s., and 
ate up trod down and conſumed other graſs of the plaintiff's 
there growing with cattle, vis. horſes, mares, geldings, bulls, 
cows, oxen, hogs, and ſheep, to the value of 100/.; et alia 
enormia &c. To the plaintiff's damage of 104. ; 

The defendants to the force and arms &c plead not guilty ; 

And as to the reſt of the treſpaſs ſay that the place in which 
&c at the times when &c was one acre of land in the ſaid field 
called Old Field in Wentworth, abutting as is deſcribed in the 
plea; and that the ſame is and at the times when &c was the 
freehold: of the defendant Cave; ſo he and the other defendant 
in his right juſtify the treſpaſs laid in the declaration as being 
done in the freehold of the defendant Cave. 


The plaintiff in his replication makes a new aſſignment, and 
ſays that the treſpaſſes laid in the declaration were done in one 
acre of land of the plaintiff's lying in Old Field, which he de- 
ſcribes to be bounded in a different manner from the acre .ſet 

forth in the plea. 
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1741, 2. 
— 


Friday, 


Feb. 12th, 


In pleading a 


common of 

paſture, it is 
not neceſfary 
to allege in 

expreſs terms 
whether it be 
common ap- 
pendant, ap- 
purtenant, or 
in groſs; but 


the Court will 


judge of it 
from the na- 
ture of the 
rightclaimed. 
—Common 
of paſture, 


without land, 


may be parcel 
af a manor, 
tho? demiſed 
and demiſa- 
bleby copy of 
court roll; 
and if it be 
claimed by 
the lord of 

a manor in 
the foil of 
another for a 
certain rum» 
ber of catile, 
without re- 
gard to le- 
vancy and 
couchancy, 
and be not 
claimed as in- 
cident to 
arable land, it 
will be taken 
to be com- 


mon appure. 


tenant. 


To this the defendants in their rejoinder ſay that as te all the 


treſpaſſes in the ſaid acre of land new aſſigned, except the break- 
ing and entering into the acre of land new aſſigned, and treading 
and conſuming with their feet in walking the graſs there grow- 


ing, and eating up treading down and conſuming with ninety 


ſheep, parcel of the cattle in the declaration mentioned, other 
grals there growing, they are not guilty. . And as to this reſidue 
2 1 4 of 
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of the treſpaſs, they pin chat Joag before the time when the 
treſpaſs is ſuppoſed to have been committed, and alſo at the ſaid 


times when &c, Peter Allen Doctor of Divinity Dean of Ely and 
the Chapter of. that church were ſeiſed in fee in right of their 


Church of the manor of Wentworth with the appurtenances, 


and that they and all thoſe whoſe eſtates they have and had in 
the ſaid manor of Wentworth with the appurtenances, from time 
whereof the memory of man is not to the contrary, have uſed 
and enjoyed and have been accuſtomed to uſe and enjoy a fold 
courſe or common of paſture called Gran/dens for 300 ſheep, 
computing the hundreds by the greater hundred, that is to ſay, 


120 ſheep for every 100, amounting in the whole to three hun- 


dred and ſixty ſheep, in the ſaid field called Old Field, whereof 
the ſaid acre of land new aſſigned is and at the times when & 
and time out of mind was parcel, except in their own lands 


there, every year in which the ſaid field called Old Field or any 


part thereof was ſown with corn from the time of cutting and 
earrying away the corn there growing until the ſaid field or 
ſome part thereof hath been reſown with corn, and every year 
when the ſaid field hath been fallow_for that whole year. And 
the defendants further ſay that the ſaid fold courſe or common 
of paſture from time whereof the memory of man is not to the 
contrary hath been parcel of the ſaid manor and demiſed and 
demiſable by copy of the court rolls of the manor by the lords 


or their ſteward for the time being either in the whole or in 


parts and proportions in fee- ſimple or otherwiſe at the will of 
the lord according to the cuſtom of the manor; and that the 


ſaid Dean and Chapter being ſo ſeiſed before the ſaid; ſeveral 


times when &c vis. on the 27th of October 1732 at their court 
of the ſaid manor held by Samuel Gatward their ſteward by copy 
of court roll according to the cuſtom of the ſaid manor did 
grant to Fobn Now/ing, gentleman, one fourth part of the ſaid 
fold courſe or common of paſture, to hold the ſame to the ſaid 
Fohbn Dowfing his heirs and aſligns at the will of the lord ac- 
cording to the cuſtom of the manor; by virtue of which grant 
the ſaid John Dow/ing was and is ſeiſed of and in one fourth 


- part of the ſaid fold courſe or common of paſture in fee at the will 


of the lord according to the cuſtom of the ſaid manor ; and that 


he being ſo ſeiſed before the times when &ec vis. on FIN iſt of 


Ofober 1737 it was 1 between him and the defendant Cave 
that 
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that he the ſaid Jobn Dowfing ſhould and might feed and de- 1747, 2. 
paſture ninety ſheep of the ſaid Thomas Cave in the ſaid field 


Muscrave 


called Old Field whereof & at ſuch times as he the ſaid Fohn again 


Cavs. 


Dowfing had ſuch right of fold courſe therein, and uſe and en- 
joy the ſaid common of paſture there with the ſaid ſheep' of the 
ſaid Thomas Cave as long as both parties ſhould pleaſe ; by virtue 
whereof the ſaid Thomas Cave and Thomas Franklyn as ſervants 
of the ſaid John Dowſing and by his command on the ſaid 1ſt of 
May 1738 and at divers other days and times between that day 
and the ſecond of October then next following (each of the ſaid 
days and times being when the ſaid field lay fallow) did enter into 
the ſaid acre of land in which & c in order to put the ſaid ninety 
ſheep of the ſaid Thomas Cave into the ſaid field called O14 Field 
to depaſture the graſs then growing there and to uſe the faid 
common of paſture, and did then put the ſaid ninety ſheep there 
for the purpoſe aforeſaid ; and the ſaid ſheep &c fed and de- 
paſtured and trod down and conſumed the graſs then growing 
there uſing the ſaid common of paſture of him the ſaid John 
Dowfing there, as it was lawful for him to do; and the faid 
Thomas Cave and Thomas Franklyn in ſo doing &c at the ſaid 
times when &c did neceffarily tread down and conſume with 
their feet in walking a little of the graſs of ſmall value then. 
growing there, which is the ſame breaking and entering tread- 
ing down and conſuming &c- in the ſaid acre above new aſ- 
ſigned; and this they are ready to verify &c. 
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To this plea the plaintiff demurs, and ſhews for cauſe of de- 
murrer that it is not alleged in the ſaid plea that the ſaid fold | ; 
courſe or common of paſture therein mentioned is appendant or 
appurtenant to the ſaid manor, nor does it with ſufficient cer- 
tainty appear whether the ſaid fold courſe or common of paſture 
in the ſaid plea mentioned be common appendant appurtenant 
or in groſs, or what other ſort of right of common it is. The 
defendants join in demurrer. | 

And on this demurrer it comes now before the Court (a) for 
judgment; and the only queſtion is whether this right of common 
inſiſted on by the defendants in their plea be well pleaded or not. 


(a) The tale was twice argued by] February 1740, 101 on the 8th of Fe- | 
Bootle, Serjt. for the plaintiff, and Draper, | bruary 0741+ | 
Serjt. for the defendants, on the 6th of 


4 N | The 


3 
17414 27 


—— 


* 


Mvus6Ravs 
, againſt | 
Cave. 


© — 
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he objectioa ſet forth in che demurrer amounts to no more 
than this, that it does not ſufficiently.appear whether it be com- 
mon appendant, common appurtenant, or common in groſs, or 


What other ſort of right of common it is; and if there were no 
other . we think that this en of a plain anſwer. 


11 cannot be any —_ ſort of c nde a there are "FAY 


other ſorts of common of paſture but theſe three ſpecified in the 


demurrer. For though common of vicinage has been mentioned, 


which is ſometimes reckoned amongſt. the rights of common, 


there is properly no ſuch right of common, but it is only an ex- 


cuſe for a treſpaſs. If it were a right, it would prevent an in- 
cloſure, which (it has always been holden that) it will not. 
View Go. Lit, 1 22. a. (a. ; 


| The only Sn therefore 3 is, if 3 it ſufficiently a appear in the 
plea whether this be a right of common appendant, appurten- 
ant, or in groſs; and we think that 1 * plainly n to be com- 


mon appurtenant. 


It - be common appendant, becauſe that can only belong 


to arable land; as is held in Co. Lit. 122. a. (3). It is of com- 


mon right, and muſt be claimed in the waſte of the lord. It is 
not for a certain number of cattle, but only for ſuch as are le- 
vant and couchant on the land; and therefore it cannot be ſe- 
vered, not even for a moment, nor turned into common in groſs. 


And the foundation of this right is that when a lord grants to 


his tenant arable land, he muſt have cattle to plough it, he muſt 
have cattle to manure it; and if he has only arable land, he muſt 
keep his cattle ſomewhere. whilſt the corwis growing, and there- 


fore of common right if the lord hath any waſte, he may put 


his. cattle there. This therefore cannot be common appendant, 
i, Becauſe it is not claimed as incident to arable land, but 


to the manor of Ventwortb. 


2dly, Becauſe it is for a certain number of ſheep, and not for 
ſach _ as are levant and couchant. | | 


60 Per Powell J. in Branfuldv. Eee Ta 38. &.; and 1 Rol. A. 399 · IX. 
11 Mod. 73. And by ſuch incloture the pl. 3. 


common for cauſe of vicinage is gone. (5) See alſo Bennet v. Reeve, Mich. 


Smith v. How and Redman B. R., cited. ed B. . 227, 
} 0 
Za, 
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yy; Becauſe it is not elaimed by a tenant in the waſte of the 1741, 2. 
lord, but by the lord himſelf in another man's foil, — 


| MusGrave 


Athly, Becauſe, as it is laid to be demiſed and demiſable time - againſt 


CAVE. 


out of mind, it muſt have been enjoyed ſeparately from the 
manor, and conſequently from the eſtate to Which it is ſaid to 


eg — common W cannot. 


It wi gad en Brocher Draper, and it is certainly true, 
that no diſtinckxion is ever made in pleadings between common 
appendant and appurtenant, but the word © pertinent” is always 

made uſe of, and ſo it appears only from the nature of the 
common which is pleaded whether it be common appendant or 

appurtenant (a); as we think it plainly does in the preſent caſe. 
It cannot be common in groſs, becauſe it is pleaded to be par- 

cel of the manor, which common in groſs cannot be (4). 

It muſt therefore be common appurtenant; and ſo we think 
that there is no weight i in the objection which i is ſet forth in the 


demurrer. 


But there was Another bbjecdlon unde at the bar, which 
ſtaggered us àa good deal more, and which we thought at ſirſt 


very difficult to be got over: but upon further conſideration we 
think that this likewiſe will receive a plain anſwer. 
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The objection is that this common cannot be parcel of the 
manor, and yet be demiſed and demiſable by copy of court 
roll; becauſe as ſoon as it is once ſevered by fuch demiſe and 
granted by itfelf without any” land with it, it ceaſes to be part 
of the manor and ſo can never afterwards be granted again by 
copy ; becauſe nothing can be granted by copy but what is par- 
cel of che manor. Thür is the e 1 the — 
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To this it was . that not only common but Goal 


other things merely incorporeal may be granted by copy of court 
roll; and ſeveral caſes were eited to this purpoſe. In Co. Lit. 
$8. 5. it is ſaid that the herbage or veſture of land, underwoods,- 
and whatever concerneth lands and tenememts may be granted 
by copy of court roll. And he goes farther ebe that a 


- 


X * 
8 — 
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- N 


% Vid Gn @- 
(5) Vid. Day v. . Sir Wm. 6. 3753 and C. Car, 432. 
fair 
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Mee In 1 Rol. Abr. 498g; 4 Pl. t. it is expreſsly ſaid that tithes may 
23 an be granted by copy of court roll (a): and though the contrary | 
ſeems to have been determined in the caſe of Sand v. Drury 
Cro. Elis. 8 14. yet that caſe when conſidered is a caſe of no 
great authority as to this point; firſt, becauſe the Judges there 
were divided in their opinion as to this; for though they all 
agreed in the judgment, ſome of them went upon another rea- 
ſon, becauſe it was not found: in the ſpecial verdict that the tithes 
were demiſed by copy time out of mind; and Popbam J., who 
held that tithes were not demiſable by copy went upon this rea- 
ſon, that they could not be parcel of a manor, Which I ſhall 
ſhew by and by to be a miſtake and that they may be parcel of 
a manor; and if ſo, his reaſon fails: and they all in that caſe 
agreed that common and prima veſtura prati might be granted 
by copy. In the caſe of Hoe v. Taylor, Moor 355. it is held 
that underwood, tithes, a market, or piſcary, may be granted by 
copy of court roll, if the cuſtom will warrant it; and it is ſaid 
there that the market of Crockham or Crokenhorn in the county of 
Somerſet has always been granted by copy. And the ſame is 
faid in the ſame: caſes 28 eee jo. 4 Co _ b. 31- 4. 


Town At when theſe caſes were fir Ad I Ae that they 
only meant that when copyhold land, to which common or any 
other profit is appurtenant, was granted by copy, the common 
or other thing appurtenant will paſs with the land; and taking 
them in this ſenſe, the caſes cited would not at all help the pre- 
ſent caſe, becauſe here no land is granted, but only a bare right 
+ of common. But upon looking into the caſes and conſidering 
them, I find that they go farther, and that the meaning of them 
all is that common, tithes; and the other things, may pals by 
copy of court roll "EP rae) * any Lands, 


What my | Brother 8 faid the laſt time Ss ſhews 
how this may be, and has removed all the doubts that we had 
in relation to this matter. For, as we are upon a demurrer, if 

this right of common as pleaded can be good upon any ſuppo- 
ſition whatſoever, we muſt- take it to be ſo. Now ſuppoſing it 
to o be, as my Brother Draper ſuggeſted, that Old Field was for- 


(eh Vid. Hargr: . Lit. 58. 5. n. 9. 
| | _ merly 


s 


55 2 HART TERM, 15 70 l. en 


for 360 ſheep, this right, ſo reſerved, will certainly remain 
parcel of the manor 3+ as if the lord grant away his demeſnes 

reſerving a rent, this rent Is undoubtedly parcel of the manor, 

as is held in 2 Rot. Abr. 120. 5. 4., who eites for this an old 
caſe in 22 Lf; 53. Nay, that book goes Mill fariher ; for in 
the ſame page, pl. 2. and 3. it is expreſsly held that feck rent 
may be parcel of a manor; as if the lord by his deed; whereby 
he reſerves the rent, or by a deed ſubſequent, releaſe all the ſerviees 
to the tenauis, in which eaſe the rent will undoubtedly become 
rent ſeck, yet it is parcel of the manor ; for which alſo he cites 
the ſame bdok of aſſize, and alſo 31 . 23, which caſe NN, 


— 90 owns. 


* Taking it therefore that this common may be pareel of the 


manor, there is but one difficulty remaining, how it can be de- 
miſable by copy after it has been once ſo demiſed, becauſe ſuch 
demiſe fevers it from the manor, and turns it into a common in 
grols ; and ſo it ceaſes to be parcel of the manor, and if it 
ceaſes to be parcel of the manor, it can never be demiſable again 
by copy. But there is a plain anſwer to this when the nature 
of the caſe is thoroughly conſidered. For if the lord by a 
common law grant had demifed this common for years, though 
it had been holden as common in groſs during the term, after the 


end of the term it would be common appurtenant and parcel of 


the manor again. And every copyhold, though of inheritance, 
is in the eye of the law conſidered only as a tenancy at will, and 
conſequently a much leſs eſtate than that of 'a term of years. 
Though therefore it ſhould be taken to be in groſs during the 
eſtate of the copyholder, as ſoon as it comes again into the hands 
of the lord, it is common appurtenant again, and parcel of the 
manor as before. 


This anſwer, if there were no other, would be ſufficient to 
remove the objection. But I think that the matter may be 
carried ſtill farther, and that it is common appurtenant even 
whilſt it is enjoyed by the copyholder, for the ſame. reaſon as 
copyhold lands are always conſidered i in point of law as part of 

| 40 - | and 


Cay, 


_ nerdy! partof the trianor; and chat the lofd time before memory 174%. 
granted away Old Field, reſerving common of paſturage therein yy 5 N 
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and as the demeſnes of the manor, even whillt they are: md | 
by e . inheritance. COLIN TN, 2 45 
5 l 4 
The case may be pur i in 45 ſame manner of diehard, be 
Spirltual perſon lord of a manor and poſſeſſed of lands parcel of 
his manor which were tithe free in the hands of the lord, and that 
from time beyond memory he had granted away theſe lands re- 
ſerving the tithes, the tithes in this caſe would remain parcel of 
the manor; and if the manor came to the crown on the diffolu- 
tion of the monaſteries and was afterwards granted by the 
crown to a ſubject, theſe tithes ſtill remain parcel of the manor, 


and, if the cuſtom will warrant it, may for the ſame reaſon be 


| granted by copy of court roll, So a fair or a market append- 


ant may be granted by copy, becauſe à grant by copy to hold 
at the will of the lord according to the cuſtom of the manor 
does not deſtroy the appendancy ; but they remain ſtill parcel of 
or appendant to the manor, e 1h ſuch n 1 


We think therefore that all the  cbjotions to this plea: have 
reset an en 


We did not conſult my Brother Forteſcue A., becauſe he 
was not here when the caſe was argued: but my Brothers 
Parker and Burnett agree with me, for the reaſons aforeſaid, 
that the plea is good, and that judgment muſt be for the de- 
fendants,” | 5 


© See Doe d. Gibbons Bart. v. Patt, Dougl. 709 and Roe d. Hale \ v. 2 


vi yi 


— 
ond PanxnunsT 5 Sir Jod Fokrzscbt ALanD, . 15G. 2, 


| Knight, and ſeveral others their Tenants, and the Feb. 234. 
Tenants of Mrs. KaTazzIng: Donuts, againſt | 
Joszyn SMITH, Leſſee of Joan Donusz Eſq.; 


in Error. 


«HIS was an ejectment brought in the Court of King's Dom. Proe. 


Bench to recover the manor of Sibuon and other premiſes A, «9 napyvcng 


he ſo lon 
made by John Dormer ; the firſt on the iſt of March 1731 for live, * and 


from and 


twenty years from the 28th"of February then laſt; the ſecond after the 


on the roth of January 1732 for eighteen years; and the third — — * 


Ph ſooner deter- 
on the 20th of November 17 35 for fifteen years. 2 
5 the eſtate 
In Micbaelmas term 17 38 the cauſe was tried at the bar of limited to A. 


for ninety - 
the Court of King's Bench, when a ſpecial verdict was found, nine denn, 
then to truſ- 
in ſubſtance as follows. - | | | res 
| the life of A. 
to preſerve 


Jobn Dormer Eſq. and his ſon Sir John Dormer Knight and contingent 


mainders, 
Baronet, (both fince deceaſed) being ſeiſed of the premiſes in 20 fer ide 


queſtion by indenture of feoffment, 1 3th Auguſt 1662, between god or other 


ſooner deter- 


the ſaid 7. Dormer and Sir J. Dormer of the firſt part, mination of 


Sir William Child Knight of the third part, aud J. Cave Eſq. and 1 


T. Marrieit Eſq. of the fourth part, in conſideration of a marriage is tail male.“ 
| l | | hon, 5 | mY with divers 
then intended to be had between Sir J. Dormer and Suſannah” remainders 


2 . k . over: A, to- 
Browne, and of 5000/4. being her marriage portion, granted and er with 


enfeoffed the ſaid manor &c to Sir R. Jenbinſon, Sir W. Child, — 7 0 le- 


J. Cave, and 7. Marriett, and their heirs, to che uſe! of Sir and ſuffered 
a recovery, 


R. Fenkinfon and Sir W. Child and their heirs, to the intent to, and both 


make them tenants 'of the freehold for ſuffering a common re- . N 


| covery to the following uſes; ſſ. to the uſe of the ſaid J. Dor- 1 
. | = 7; - . . . I . - . 8 
mer and his heirs until the marriage &c &c; (with divers re- 8 ; 
£ 4 : 0 that t 1 
mainders not neceſſary to be here ſtated) remainder to the ſaid- mitadion to 


J. Dormer for his life; and after his deceaſe © to the uſe and o 0e 


that the freehold was in them at the time of levying the fine ; ; conſequently that the fine did . 


a good tenant to the præcĩipe, and that the recovery did not bar eicher * remainder to B. or the ſub- 
ſequent remainders. | | 


4 Bro. P. C. 405, 3 Alk. 135. 8. C. | 
rote | behoof 
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Tueſday, 


in the county of Bucks by Joſeph Smith on three ſeveral demiſes nine years if 


Suſannah Browne of the ſecond part, Sir R. Jenginſon Bart. and re term 
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PARKU Ver 


againſt 
SMITH 


Leſſee of 
Dos ur; 
in Error. 


A 


HILARY TERM, 5 Ge II. Doms Pre- 
behoof of Robert Dormer (a), ſecond ſon of the ſaid F. Dormer 


and his affigns for and during the term of ninety-nine years, i if 


the ſaid Robert Dormer ſhould ſo long happen to live; and from 


and after the death of the ſaid Robert Dormer or other ſooner di- 


termination of the eflate herein limited to the ſaid Robert Dormer 


for ninety-nine years as aforeſaid then to and for the uſe and 


behoof of the ſaid Sir Robert Fenkinſon and Sir William Child 
and their heirs for and during the natural life of the ſaid Robey: 
Dormer, upon truſt and confidence to ſupport and preſerve the 


contingent remainders uſes and eſtates hereinafter limited from 
being defeated or deftroyed, and for that purpoſe to make entries 


as occaſion ſhould require, nevertheleſs to permit the faid Robert 


Dormer and his aſſigns to take the rents iſſues and profits thereof 


during the term of his natural life; and after the end or other 


Soner determination of the ſaid t, term then to the uſe and behoof 


of the firſt ſon and iſſue male of the body of the ſaid Robert 
Dormer lawfully begotten, and to the heirs male of the body of 


ſueh firſt fon lawfully iffuing ; and for default of ſuch ifſue,” 


to the uſe. of all and every other ſon and ſons of the ſaid 

Robert Dormer ſeverally and ſucceſſively in tail male; 
Remainder to Fleetwood Dormer, younger ſon of the ſaid 

Jobn Dormer, and to truſtees to preſerve contingent remainders, 


remainder to his firſt and other ſons in the ſame manner as the 
ſame is limited in the caſe of Robert Dormer ; © 


Remainder. to all and every other fon and fons of the ſaid 


Fohn Dormer, ſeverally and fucceflively in tail; 


en to > the aid Cry Dormer and bows heirs male of his 


Remainder to Peter Diner, brother of the ſaid John Dormer 


and his aſſigns for ninety-nine years, if he ſhould ſo long live; 


remainder to truſtees to preſerve contingent remainders; re- 
mainder to his firſt and other fons in tail male; 
With the like remainder to Fleetwood Dormer, another brother 


of the faid Jobn Dorner, and his aſſigus for ninety- nine years, 


if he ſhould ſo long live, and to truſtees to preſerve contingent 


remainders, and to his firſt and other ſons in tail male; 


- Remainder to Bennet Dormer, ſon and heir of Puſeby Dormer 


ee who was the brother of the faĩd Jobn Dormer, and his 


(a) Late one ao the Jules of the Loet Common Pleas. 


1 WY 7 aer 


HII. ARY TERM, 15 Gro. II. Dom. Proc. 
aſſigns for ninety-hine years, if he ſhould ſo long live; re- 
mainder to truſtees to preſerve contingent remainders; remain- 
der to the firſt and other ſons of Bennet Dormer | in tail male; 
and for default of ſuch ifſue; | 

Then * to the uſe and behoof of Euſeby Dormer, brother of 
the ſaid Bennet Dormer, and nephew of tlie ſaid Jobn Dormer, 


for and during the term of ninety-nine years, if the ſaid Eſeby 


Dormer ſhould ſo long happen to live; and from and after the 
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againſt 
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death of the ſaid Euſeby Dormer, or other ſooner determination * 


of the eſtate herein limited to the ſaid Zuſeby Dormer for 
 ninety-nine years as aforeſaid, to and for the uſe of the ſaid Sir 


Robert Fenkinſon and Sir William Child and their heirs for and 


during the natural life of the ſaid Euſeby Dormer, upon truſt to 
ſupport and preſerve the contingent remainders uſes and eſtates 
hereinafter limited from being defeated or deſtroyed, and for 
that purpoſe to make entries as occaſion ſhould require; never- 
theleſs to permit and ſuffer the ſaid Eu/eby Dormer to receive the 
rents iſſues and profits'thereof to his own uſe during the term 
of his natural life; and after the end or other ſooner determin- 
ation of the ſaid term then to the uſe and behoof of the firſt 
ſon of the body of the ſaid Euſeby Dormer lawfully begotten 
and of the heirs male vf the body of ſuch firſt ſon lawfully 
begotten; and for want of ſuch, iſſue,” to the uſe of every 
other ſon and ſons of the faid Euſeby Dormer, ſeverally and 
ſucceſſively in tail male, &c; with an ultimate remainder to 


the ſaid Jobn Dormer in fee. 


On the 1ſt of Odober 1662 the marriage between Sir J. 


Dormer and &. Browne took effect; and in Michaelmas term 


14 Car. 2. a recovery was ſuffered to the uſes of the feoffment. 


In Eaſter term 1726, 12 Geo. 2., the ſaid Robert Dormer, who 
was then poſſeſſed of the premiſes in queſtion under the above 
ſettlement for ninety-nine years determinable on his life, (all the 
preceding limitations in the ſettlement being determined,) and 
Fleetwood his only ſon levied a fine, and in the fame term they 
ſulkered a recovery to the uſe of the ſaid Robert Dormer in 
fee. 


1 in \ the lifetime of Robert (22d of June 1726) the 
laid Fleetwood his only ſon died without iſſue, 
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on the 16th of Septenzer 1286 the ſaid Robert Dorner died, 


but leaving four daughters, Mary Dormer, Elizabeth the wife of 
Sir J. Forteſcue Aland, Ricarda the wife of the ſaid: John Park. 
burſt, and Katherine Dormer, who on their father's death entered 
on the premiſes in queſtion, and in Eaſter term 1730 they with 
the huſbands of the two who were married levied a fine. 


On the zd of September 1729 Euſeby Dormer (the nephew of 
Jobn Dormer the ſettlor) died, leaving a fon Fohn Dormer, the 
leflor of the plaintiff, who (the intermediate remainders in the 
ſettlement of 1662 being ſpent) made five ſeveral actual en- 
tries (a) upon the premiſes, claiming title; viz. 6th January 
1731, (6th October 1732, 1ſt January 1732, 55 Oftober 1733, 
and "oth November 1735. 


Tube jury found the laſt deinile 1uid is the 'Gedlurmion; on the 
aoth of November 17353 but ſubmitted whether &c. 


This ſpecial verdict was twice atgwed in the Court of King's 
Bench, where judgment was given for the plaintiff (5), to reverſe 
which a writ of error was brought ; and the caſe having been 
argued at the bar of the Houſe of Lords, theſe two queſtions 
were propoſed to the Judges, 

Firſt, Whether the remainder limited to the firft ſon of Euſeby 
Dormer were or were not good in its original creation? 

Secondly, If good, whether it were well barred by the fine 
levied by. Mr. I. Dormer and his ſon Fleetwood, and the re- 
covery ſuffered by them ? 


(a) A former ejectment had been | not ſufficient ; that the actual entry in this 
brought by Mr. Dormer, the preſent leſſor | caſe ſubſequent to the leaſe in ejectment 
of the plaintiff, in the name of Berring- | would not make it good by retroſpect; 
ton; but the demiſe in the declaration be- and that no ejectment could be brought or 
ing laid on a day befote he had made an | leaſe made without a precedent actual 
actual entry, it was holden firſt in this | entry. On this point, ſee alſo Tapner d. 
Court (vid. Berrington d. Dormer v. | Pcckham v. Merlott, T. 12 & 13 Ges. 2. 


Parkhurſt, 2 Str. 1085, and Andr. 125.) 
and afterwards in the Houſe of Lords 


(vid. 4 Bro. Parl. Caf. 353.) that the | 
plaintiff could not recover, for that an 
actual entry is neceſſary to avoid a fine, 


and the fictitious entry in an ejectment is 


Sup. 182, 183 and the caſes there referted 
to, | 
(5) Vid. 7 Med. 366. oft. ed. and 18 
Vin. Abr. 413. pl. 8. But fee Fearn''s 
Cont. Rem. page eee points 
out an inaccuracy in that report. 
| And 
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And on this day the unanimous opinion of the Judges was 1741, 2. | 
delivered by 1 | 
Willes, Lord Chief alice as follows; again 
« In a caſe of ſo much nicety as the preſent, and which has Leſſee of 


Dormen; 


been ſo elaborately ſpoken to at the bar, though we are all of in Error. 
the fame opinion, your Lordſhips will (I believe) expect that I 

ſhould not only give your Lordſhips our opinions, but likewiſe 

the reaſons on which they are founded; and I ſhall endeavour 

to lay them before you in as few words and in as clear a light 

as the nature of the thing will permit. 

As this queſtion ariſes on the ſettlement dated 1 3th of Auguſt 
1662, which I ſhall have occaſion frequently to have recourſe to, 
1 ſhall beg leave to ſtate the words of that ſettlement, on which 
the queſtion. depends. 

The ſettlement was made by Fobn Dormer father. of the late 

Mr. Juſtice Dormer on the marriage of his eldeſt ſon Sir Fohbr 
Dermer, and after ſeveral limitations in favor of Sir F. Dormer 
and his iſſue male, the eſtate in queſtion is limited to the uſe of 
the late Mr. Juſtice Robert Dormer (ſecond ſon of the grantor) 
« for and during the term of ninety-nine years, if he ſhould ſo 
long happen to live, and from and after the death of the ſaid 
R. Dormer or other fooner determination of the eſtate therein li- 
muted to the ſaid R. Dormer for the term of ninety-nine years, then 

to and for the uſe of two truſtees and their heirs for and during 
the natural life of the ſaid R. Dormer, upon truſt and confidence 
to ſupport and preſerve the contingent remainders uſes and 
eſtates thereinafter limited from being defeated or deſtroyed, and 
to that purpoſe to make entries as occaſion ſhould require, 
nevertheleſs to permit the ſaid R. Dormer and his aſſigns to take 
the rents iſſues and proſits thereof during the term of his natural 
life; and after the end or ſooner determination of the ſaid term, 
then to the uſe of the firſt ſon and iſſue male of the body of the 
ſaid Robert lawfully begotten, and to the heirs male of the body 
of ſuch firſt ſon lawfully ifſuing ; and for default of ſuch iſſue 
to the uſe of all and every other ſon and ſons of the ſaid R. 
Dormer ſeverally and ſucceſſively in tail male ;” and after ſe- 
veral limitations in like manner to another ſon and the brother 
of the ſaid Fohn Dormer. There is a limitation to Euſeby Dor- 
- mer, father of the leſſor of the plaintiff, and his iſſue male, 
exactly in the ſame words as in the limitation before to Mr. J. 
Dormer 
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Dormer and his iſſue; with a remainder to the heirs of the 


body of Jobn Dormer the grantor; and the alk remainder is 


_ Having ſtated the material parts of the ſettlement, before 1 
conſider the two queſtions diſtinctly, J ſhall beg leave to take 
notice of ſome general rules very applicable to the preſent 
caſe. It is a known maxim in law, that benignz faciendz ſunt 
interpretationes chartarum ut res magis valeat quam pereat. 
There is another that verba intentioni et non e contra debent 
inſervire. It is ſaid in our books that the conſtruction of deeds 


- ought to be favourable, and as near to the apparent intent of the 


parties as poſſibly may be and as the law. will permit. That 
too much regard is not to be had to the natural and proper ſig- 
nification of words and ſentences to prevent the {imple inten- 
tion of the parties from taking effect; for that the law is not 
nice in grants, and therefore it doth often tranſpoſe words con- 
trary to their order to bring them to the intent of the parties, 


For neither falſe Latin nor falſe Engliſh will make a deed void, 


if the intent of the parties doth plainly appear. I have col- 
leted theſe rules and maxims from Littleton, Plowden, Cole, 
Hobart, and Finch, perſons of the greateſt authority. But they 


are themſelves ſo full of juſtice and good ſenſe, that they do not 


want any authority to ſupport them, and I do not know that 
they were ever yet controverted. 7 521 | 


On the foundation of theſe rules, whenever it is neceſſary to 
give an opinion upon the doubtful words of a deed, the firſt 
thing we ought to inquire into is, what was the intention 
of the parties. If the intent be as doubtful as the words, it 
will be of no aſſiſtance at all. But if the intent of the parties 
be plain and clear, we ought if -poſſible to put ſuch a conſtruc-, 
tion on the doubtful words of a deed, as will beſt anſwer the 
intention of the parties, and reject that conſtruction which ma- 


nifeſtly tends to overturn and deſtroy it. I admit that though 


the intent of the parties. be never ſo clear, it cannot take place 
contrary to the rules of law, nor can we put words in a deed 

which are not there, nor put a conſtruction on the words of a 
deed directly contrary to the plain ſenſe of them. But where 


the intent is plain and manifeſt, and the words douþtful and 


ob cure, 


HILARY TEAM, 15 O 0. n. Dom. Proe. 
ovihure, it ĩs the duty of the judges (and this is that Iulia which 
is ſo much commended by Lord Hoburt, p. 277. in the caſe of 


the Earl of Glanrickard) to endeavour to find out ſuch a meaning 
in the words as will beſt anſwer the! intent of the parties. 


In arder therefore 16 dee what ia is to be put on 


the words of this deed, I will ia the firſt place inquire what 
Was the intent of the parties, whether it is doubtful or clear and 
plain, and if plain what the intention was? And we think that 
nothing can be more plain than that the intent of the parties 
was that the eſtate ſhould be continued in the name and blood 
of the Dormers, and that it ſhould go to the heirs male of the 
family, and that the truſtees to preſerve contingent remainders 
were inſerted for the purpoſe of preventing any alienation by 
any of the perſons in the ſettlement as far as the rules of law 
would permit. To ſay, as was ſaid by the counſel-for the ap- 
pellants, that it was the intent of the parties that the firſt tenant 
for 99 years and the firſt remainder-man in tail when he came 
of age ſhould have it in their power to bar all the remainders, 
and that the truſtees were appointed only to preſerve the eſtate 
to the firſt ſon of Robert, is we think without any foundation. 
If this had been the intent of the parties, R. Dormer would 
have been made tenant for life; for in that caſe it would not 
have been in his power without the truſtees to have barred his 


firſt ſon, but he and his ſon when of age might have barred 


all the remainders. But he was made only tenant for 99 years 


for this reaſon, that he together with his ſon when he came of 


age might not have it in their power to bar the remainder-men, 
and to prevent this very thing being done which is now con- 


tended for by the appellants. For as by the rules of law, in 


order to prevent perpetuities, an eſtate for life only cannot be 
limited to a perſon not in being, this method was invented to 
Prevent the alienation of the firft ſon as far as the rules of law 
will permit, which is during the life of his father. It was ſaid 
that there was no occaſion to put this conſtruction upon it, 
there being truſtees appointed after every limitation for 99 
years, to protect the reſpeQive remainders depending on thoſe 


truſt are to ſupport and preſerve the contingent remainders, 
uſes, and eſtates thereinafter limited, and not only the remain- 


eſtates. But this is plainly otherwiſe, for the words of the 
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to Gery one of the ſons of Robert, and it was ceftainly the in- 
tent of John the donor that every one of them ſhould be pro- 


tected as well as the remainder to the firſt ſon of Robert. But 


theſe remainders, and the limitations to the other remainder- 
men, and even that to Euſeby himſelf, might be defeated, if 


their conſtruction were to take place, as appears from the pre- 


ſent attempt. For the ſubſequent truſtees after the limitation 
to Euſeby could only protect remainders limited to his ſons 


againſt the alienation of the father, if ever he ſhould come 


into poſſeſſion, but were no ſecurity at all againſt any aliena- 


tions which might be made by Robert and 175 eldeſt fo, 


Having thus ſhewn what was the plain intent of he parties, 
I ſhall now come directly to the two queſtions. As to the firſt, 
it was (as Jam well informed) never mentioned till the laſt ar- 
gument, and ſhews I think only this, what the wit of man can 
do when it is employed in making objections. For there never 


{I chink) was leſs foundation for any objection than this, 


That this remainder to the firſt ſon of Euſeby Dormer was not 


good in its original creation, and if it ſhould prevail, it would 


deſtroy the vchole intent of the parties, and overturn the whole 
ſettlement except the firſt limitation to Sir J. Dormer for 99 
years; and ſurely this would be maledicta expoſitio. But to 
make out this point the counſel for the appellants inſiſted on 
:theſe things; | 

Iſt, That the contingencies, on which hs eſtate i is limited 


to the ſon of Euſeby, are the ſame on which it is before limited 


to the truſtees, and it is a rule of law, that where there are 


two clauſes in a deed repugnant to each other, the firſt ſhall be 


received, the latter rejected; conſequently the remainder limited 


to the firſt ſon of Euſeby is void. 

- 2dly, Though the word * end” in the Rauen to 10 ſon 
of Euſeby ſhould be conſtrued to mean the death of Euſelh, it 
will likewiſe be void, becauſe though no eſtate was before li- 


mited to the truſtees after the death of Euſeby, it is limited after 
the determination of his eſtate, which is one of the contin- 


gencies on which the eſtate to the ſons of Euſeby is limited; and 
where an eſtate is limited to a perſon on two contingencies and 


the one is FOPUSnAnt and void, the eſtate can never take place. 


Now both theſe objections are founded on a ſuppoſition that 
the word term in the limitation to the ſon of Euſely means 7he 


gſlate 


* 
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gate before lamited to, Eufeby,. which. we think it does, not, and 1741, 2. 


if not, theſe objections. fall to the ground. : 

For firſt, we think it may well relate to {he eſlate limited to th, 
4 well during the life of, Enſeby ; and then all will be very con- 
ſiſtent» That is, the ſon of Euſeby is to take after the end of 
their eſtate, which is aſter the death of Euſeby or other ſooner 
determination thereof, that is to ſay, if they ſhould do an act 
which amounts to a forfeiture, which to be ſure they may do. 
And that term“ may ſignify an eſtate for life or years, though 
not ſo properly as the limitation. of time for which an eſtate is 


granted, is. ſaid-in. Co: Lit. 45. 6. and ſeveral other books; and 


it is frequently made uſe of in this ſenſe even in common par- 
lance. But if it be taken to ſignify the limitation of time, it 
muſt relate to the term of the life of Euſeby, that being the 


| laſt: term before mentioned, and relatum refertur proximo ante- 


cedenti; and then it is certainly good as to the firſt contin- 
gency aſter the end. of the term which is his death. And the 


words. other ſooner delermination muſt be rej ected as words 


frequently are which are put in currente calamo, and can have 
no ſignification, or perhaps they might be copied from ſome old 
precedent before the Reformation, when theſe words were put 
in, becauſe at that time a man profeſſing himſelf a Monk might 
be dead in law, though living, and his heirs might enter as if 
he were actually dead, and adminiſtration might be granted by 
the ordinary. It ſeems to be a pretty ſtrained conſtruction to 


refer the words aid term to the eſtate of Euſely, becauſe it 


is mentioned at a great diſtance in the ſentence, and it is in 
no part of the ſentence called a term. But ſuppoſing it did 
relate to that eſtate, there would ſtill be as little in the objec- 
tion, for there is no repugnancy, there being no eſtate limited 

to the truſtees after the death of Euſeby. So that the eſtate to 
the ſon may take place after his death, and the words other 
ſooner determination be rejected; and then theſe two eſtates 
will not commence together, but at different times. „ 


As to what was ſaid that if an eſtate were limited on two 
contingencies and one is repugnant the limitation is void, it is 
too abſurd to deſerve an anſwer. But as it was endeavoured 
to be ſupported by a caſe, I ſhall take notice of that caſe. The 
caſe cited. to ſupport. it was the caſe of Comberford v. Birche, 
2 Lev. 157 : but that has no reſemblance to this caſe, for there 


An eſtate was firſt limited to truſtees for 21 years, and then in 
cale 
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1741, 2. eiſe none of the brothers or liſters of the grantor or any „„ 
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their children were living immediately er after the expiration 
of the term to his brothers and fiſters in tail male, and in default 
of ſuch iſſue remainder to the leſſor of the plaintiff There 
were ſiſters living, and a child of one of the brothers, and ſo 
-adjudged that the remainder could not take: place. Certainly the 
limitation to the brothers and ſiſters in that caſe, after they were 
all dead, was abſurd and ridiculous: but the caſe did not at all 
turn upon that, but as the remainder-man was to take nothing 


till the brothers and ſiſters were all dead, and their children 


and ſome of them were then living, nothing was more plain 
than that the remainder- man could take nothing till their deaths. 
I beg leave only to put one caſe to ſhew the abſurdity of this 
notion, and then ſhall conclude this point. Suppoſe A. ſhould 
grant an eſtate to B. during his life, remainder to C. during 
the lives of B. and D. or the ſurvivor of them, would any 
one ſay the remainder would be void becauſe he would never 


take during the life of B., there being an eſtate before limited 


to him during his life?- But he would certainly have an eſtate 
after B. s death during the life of D., if he ſurvived. But if 
what is contended for by the appellants be right, he would not, 
but the remainder would be void. For theſe reaſons we are 


of opinion that the eſtate limited to the firſt ſon of 2515 was 


good i in its firſt creation. 


As tothe fs pole: it Lands 4 on two tis; "TY 

it, Whether the freehold were in the iwuliges at the time of 
the fine? | 

2dly, If it were, whether iodine this the fine did not 
make a good tenant to the-precipe? - 


To ſhew that the freehold was not in the truſtees, the counſel 


for the appellants inſiſted on three things; 


1ſt, That the eſtate limited to the truſtees is void. 

adly, That if it were not void, it was but a ee re- 
mainder and ſo not veſted. © — 

3dly, That in their opinion it was no eſtate at all but only 
a Tight of entry. 


The firſt objection wr was PTY on theſe wad whereby the 


eſtate is limited to them after the death of Robert during his life, 
and may receive this plain anſwer, that if it were limited to 
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chem on no other contingency, it would certainly be fo, but as 
it is limited Hkewiſe upon any other fooner determination of the 
gate, and the eſtate may determine by three other ways, by 
effluxion of time, ſurrender, or forfeiture, it is certainly good, 
if it determine either of theſe three ways. | 


As to the ſecond oljedtion that the truſtees had only a contin- 


of this fine levied, it deſerves a little more conſideration. The 
ſtrength of the argument is this. A contingent remainder does 


eſtate veſts either ia the heir or the next remainder-man. This 
is a contingent remainder, and the contingency had not hap- 


| was either in Robert Dormer as heir of the body of John, (to 
whom there is a limitation in the ſettlement,) or in Fleetwood as 
the next remainder-man, and if it were in either it muſt be agreed 
that the fine was well levied, and made a good tenant to the 
præcipe. We admit all theſe poſitions but one, but it is upon 
that one that the whole depends, and that is, we deny that this 
eftate fo limited to the truſtees was ſuch a contingent remainder that it 
did not ve immediately. The notion of a contingent remainder is 
a matter of a good deal of nicety, and if I ſhould trouble you with 
all that is faid in the books concerning contingent remainders and 
theinſtances that are put of ſuch contingent remainders I am afraid 
it would rather tend to puzzle than enlighten the caſe. I chooſe 
therefore to tell your Lordſhips what are the contingent remain- 
ders that do not veſt, and what remainders veſt immediately. 
though they are ſometimes (though very improperly) called 
contingent remainders. The definition which was given by the 
counſel for the appellants of a contingent remainder which does 
not veſt is © where the patticular eſtate may determine before the 
remainder can rake place in poſſeſſion, and that if it is uncertain 


But this is not a juſt definition; for if this were true, it would 


but one inſtance, though I might mentiona thouſand ; as where 
an eſtate is limited to A. for his life, remainder to another and 


doubted but this was a veſted nn 3 and yet it is within 
4 R 188 | their 


pened at the time of the ine levied, conſequently the remainder. 


when it will take place in poſſeſſion and it may happen that it. 
never will take place in poſſeſſion, the remainder will not veſt.” . 


overturn all the ſettlements that ever were made. I will mention 
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gent remainder, and conſequently that it was not veſted at the time 


not veſt till the contingency happens, but in the mean time the 


the heirs of his body; I believe no man in his ſenſes ever 
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| 1 74 2. their; deſinition; for ſuppoſe the remainder- man in tail * 
© Pannuurer) without iſſue before the tenant for life, then, this remainder will 
EN. never take place in poſſeſſion. 1 

Leſſee of As therefore this is not a proper deſinition, we La leave ts 


2 acquaint your Lordſhips what we think is: and we think there 
are but two ſorts of contingent remainders which do not veſt; 

| - aſt, Where the perſon to whom the remainder | is limited i 
1 | not in eſſe at the time of thelimitatiows!500 bas hniicu 5, 
2dly, Where the commencement of the nated Jejendk on 
ſome matter n. to the determination of wp AY eſtatc. 

gate ids 1c 
al joftericed of bach contingent. ice . be 
put which will fall under one of theſe heads, and Iwill beg 
leave to put one of each the better to 1lhiftrate this matter. If 
the firſt limitation be to one for life or for years, and the next 
limitation to the ſon of B. who at the time has no children, this 
is a contingent remainder of the firſt ſort. If there be a limit- 

tion to A. for life, remainder to B. after the death of J. S., 
or when a third perſon then at Rome returns from thence, this 
is a contingent remainder of the ſecond ſort. In the firſt caſe, 
if the tenant for life ſhould die, or the term for years expire, be- 
fore B. has a ſon born, the remainder never veſts at all. And 
in the ſecond.caſe, if B. dies before J. S., or before the man 
returns from Rome, the remainder never veſts, becauſe the death 
of J. S. or the return of the perſon from Rome were both con- 
ditions precedent. And theſe are inſtances, amongſt many 
others, of contingent remainders which do not veſt, and of 
which you may find great variety in Boraſton's caſe, 3 Coke 20. 
But the preſent limitation to the truſtees plainly does not fall 
under either of theſe heads. The truſtees were perſons in being, 
and their eſtate was not to commence on any collateral matter, 
but upon all determinations of the eſtate of Robert Dormer which 

could happen during his life, and the eſtate was limited to them 
for no longer time. To enforce and illuſtrate this I beg leave 

to mention two or three other things. Will any one ſay that 
any thing can deſcend to the heir that did not. veſt in the an- 

ceſtor; ſo that if nothing veſted in the truſtees, the limitation 

to them and their heirs- is nonſenſical. For according to this 

notion, if they ſhoyld die before the contingencies happen, their 
heirs can take nothing, and yet this word “ heirs” has been put 
in every ſuch limitation for 200 years laſt paſt, for i it is ſo long 
| ſince 


* # 2 0 
— I 
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] if it prevail, for another reaſon as well as this, will overturn 
all the ſettlements for 200 years laſt paſt. For in every one of 
them the limitation is either in the ſame words as the preſent, 
or after the end or other - ſooner determination of the particular ef= 

rate, which are words tantamount to this; for end or determination 
certainly comprehends death as well as  effluxion of time. If | 
therefore I could not make this conſiſtent with the rules of 
law, though I bumbly apprehend [1-plainly. have, I ſhould 
rather chooſe to put a conſtruction on theſe words contrary to the 
rules of law, than overturn, many thouſand ſettlements, accor- 


ding to this maxim founded on the beſt reaſon, communis error 


facit jus, and ut res magis valeat quam pereat. But the preſent. 


caſe for the reaſons 1 have already mentioned is not, I think, 


liable to this objection; to prove which I beg leave only to put 
one caſe. A. tenant. in fee grants an eſtate to B. for gg years 


determinable on his life; ſuppoſing B. outlive the term, or ſur- 


render, or forfeit, no one I believe will ſay but that A. may en- 
joy the eſtate again. If fo a contingent freehold. was in him 
during the life of B.; for it could not be i in B., becauſe he had 
only a chattel ĩntereſt; and it could not be in any one elſe. 
And if it were in A., it muſt be a veſted intereſt, for it was never 
out of him. And if A. had a contingent freehold during the 
life of B. no ohe can ay but that he might grant it over, and 
if he do it muſt be of the ſame nature it was when it was in 
A., and conſequently a veſted freehold. And this cafe I have 
put is expreſsly held to be law in Co. Lir. 42. a. in Cholmley's 


caſe 2 Co. 5 1. a, and in the Year Book of Eq. 3. which is 


there cited, I ſhall-conclude- this head with the caſe of Elie v. 


Ofborn, 2 Vern. 754, which was cited as an authority by the 


appellants. It was cited by them to prove that if ſuch truſtees 
join with the tenant for years and the next in remainder to 
bar the other remainders, it was not a breach of truſt: but as to 
this point it ts but a lender authority; iſt, Becauſe though Lord 
Cowper was a yery great man, other Chancellors as great as he 


have been of another opinion. adly, Becauſe in this cafe there 


was no remainder but to the heirs of the body of the tenant for 
years and to his own right heirs, and a fine only by him with- 
out the truſtees would have barred them by way: of eſtoppel. 


But 
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ſinee the ſtatute of Uſes; ſo that during that time we have been. 1741, 2. 
all in the dark, and this new light is but Juſt ſprung up, which 1 


againſt 
SMITH. 


Leſſre of 
Dos usa; 
la Error. 


- _ 


% : 
— — — — — —ů — — — 
— — _ — — 2 2 a > - = - —_— q D __ — Bs - — - _ « - 
» — _ — . — " — o * — — — — - = - 
— — —_ — — 2 — = — — — — 2 - - _ — — — — — 
— — - = 3 _ == . — - ———— — — — 
S — 2 16 . — * D 1 4 "AT __ * * 1 
- — — 
po 7 1 
2 * . — — — — — = 
& & - a# =” % — 4 7 by — 
_ - 
pony 4 — — mg 
* 2 — * 2 = * 
— — — LIES — — —2 _ = 
Ir 2 gems \ - — 
2 = * 22 N 4 b 
- fun * 
= . ” q + „ 
= 1 - l 
= £ © LS \ 7 
— py =_ I = by - —_ gen 


-> 4 2 
2 — 


IT 


= 


— — — — 
— 
* 1 * * 
1 * 3 
— > : AS 
— „ * 
au <= — 
- _——— 7 * 
— - — 4 
— - - — 


Fin 


345" 


#. 


HILARY TERM, 15 Geo. II. Vom. Proc. 


1741, 2. But though I think it a very lender authority as to the point 
ur for which it was cited, I think it an authority in point for che 
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reſpondents; becauſe it is expreſsly laid down for law in that 
caſe, that though the remainder to the truſtees was limited to 
them by words exatly tantamount to the preſent, yet that the 
freehold was veſted in them during the life of the tenant for 
years. And therefore I ſhall apt n n wre 12 80 or ory 
what I have bee leid. 


Third poltity as to its vida wenn a Ape of « entry: as I be- 
lieve this was never before ſaid, as it is contrary to common 
ſenſe and all the notions of the law, I am almoſt aſhamed to 


_ anſwer it, hut as it was ſo ſtrongly inſiſted on, * Lordſhips 


will forgive me if I ſay a word or two upon it. It was faid 


that though it were only a right of entry, yet the truſtees might 
enter for the forfeiture, which they could not do, unleſs they had 


an eſtate; for a forfeiture is on a condition annexed to the eſtate, 
for which a right of entry cannot be reſerved to à ſtranger, for 
this plain reaſon, becauſe if he ſhould enter, what eſtate muſt he 


have? This 1 always thought to be undoubted law, but a caſe 


is cited to the contrary, which was the caſe of Jemoi v. Cowley, 
x Saund, 112. which is thus ſtated there; A. being ſeiſed in 


fee of lands granted a rent-charge in fee out of them, and alſo 


granted that if the rent ſhould be in arrear the grantee his 
heirs and aſſigns might enter on the lands and hold them untll 


he or they ſhould be ſatisfied for the rent; the rent was in ar- 


rear; then the grantee entered and made a leaſe to the plaintiff 
who brought ejectment; and upon a ſpecial verdi& it was ad- 
judged by the whole Court that the grant was good, and that 
the grantee by entry had ſuch an eſtate that he might make a 
leaſe to the plaintiff to enable him to maintain an ejectment. 
And ſo the plaintiff had judgment, which was affirmed in the 
Exchequer Chamber. I am not quite ſatisfied that that caſe is 
law (a): but if it be, it is nothing to the preſent caſe; for the 
judgment muſt be founded upon this reaſon, that the words in 


la) sir T. Rayni. 135,158; 1 Sid. 223, ment relied on the caſes of Edgar v. Mo- 


262, 344; and 1 Lav: 150; particularly | lins, Tr: 14. Car. 2. C. B., and Havergil 


the latter, where this caſe is more fully V. Hare, Cro. Face. 510. See Haſjeil d. 


reported; according to which it appears | Hodgſon v. Gowthwaite, pfl. — See allo 
chat the caſe was argued at thfee ſeveral Har. Co, Lit. 203. a. note (3). | 


des, and that the Court in giving judg- | £ 
5 oh | 9 5 5 ; e 
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the grant were ſufficient to give the grantee an eftate.in the 1 541, 2. 


: 5 on a cendition precedent, viz. the non-payment of the arge, 


A eaſe in Dyer, 340. and another in 1 Co. 1. 127. 6. 
me s caſe, were likewiſe mentioned. That though in a 


feoffment to uſes, where the whole uſe is limited, and conſe- 
quently the whole eſtate is out of the feoffees, yet upon Rn | 


| contingencies to prevent the deſtruction of the uſes and ut res 
magis valeat quam pereat, a ſeintilla juris to enter and preſerve 
the uſes ſhould be conſidered as remaining in the feoffee. This 


was a great ſtretch in the court and a commendable aſtutia to 


invent a method to prevent the ſtatute of uſes working a wrong 
and overturning the intent of the patties. It is ſtrange there- 
ſore to apply this to the preſent caſe, and to ſay this ought to 
be done contrary to the known rules of law, in order to do 
wrong and overturn the intent of the parties. 


\ 


But there ſtill remains ſomething to be conſidered, and that 
is whether the fine levied by Robert and Fleetwood might not 
make a good tenant to the præcipe, though the freehold were 
in the truſtees. That it could not, as the fine of Fleetwood, 
ſeemed in great meaſure to be admitted; and to be ſure it could 
not. For a fine by him in the reverſion, who could not make 
a feoffment, could not be conſidered as a feoffment; and the 
whole argument was founded upon that. And to be ſure if the 
fine amounted to a feoffment, it would give the conuſee a. free- 
hold by wrong, which is ſufficient to ſupport a recovery, if the 
truſtees did. not enter and avoid the teoftment before the recovery 
ſuffered, as they did not in the preſent caſe. The whole quel- 
tion therefore depends on this, whether the fine by tenant for 
years was a feoffment or not. It was urged by the counſel for 


the appellants that a fine is a feoffment on record, and many 


| Caſes were cited which I ſhall: not particularly enumerate, as 
there has been no judicial determination, and as they are all 
founded on Co. Lit. 10. a, where he ſays peremptorily that a 
ine is a feoffment of record, He was ſo very great a man that 


unfortunately all his dicta (though ſome of them when they 


come to be thoroughly examined by thoſe who are nullius ad- 


diQi jurare in verba magiſtri will be found not to be right) 


have paſſed for law ever ſince. 
But in TE to his e 1 ſhall beg leave to men- 
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174142: 4. The reaſon of the tbingE ß; 8 


N = 'The opinion of ſome great 8 of 1 "IE RY 
8 Zaͤly, An . a8 great as his-own an, ne 0 | 
Leſſee of Bis. | 
3 thereao e he ding A Gaines Fa inthe 
ſtrongeſt manner, becauſe of the notoriety of the livery. If a fine 
be a feoffment, it is ſo before the proclamations, and yet till then 
it is as elandeſtine as any kind of conveyance whatſoever, If a 
feoffment were made, the truſtees might immediately enter and 
avoid it: but a fine being a diſcontinuance they can only do it 
by action. What therefore ſeemed to be admitted is not ſo, 
that Mr. J. Dormen might have done this by feoffment. He 
might indeed, if the truſtees had ſtood ſtill; but if they had 
entered immediately, they would have avoided it. Whereas if 
a ſine be a i feoffment, it cannot he avoided but by action, and 
before that could have had its effect, the recovery would have 
*been' ſuffered and all over. Beſides a fine may be of tithes, and 
of aTemainder; of which there can be no feoffment, and yet in 
beach of them it js ſaid, come -ceo que il ad. de ſon done; for 
though done may ſignify a feoffment, yet it fignifies many 
things beſides, as is ſaid by Cote himſelf, Co. Lit. . 4. 
2. To get off this abſurdity Lord Chief Juſtice. Holt and 
Lord Macclesfield both great men, in the caſe of Hunt and 
Bourne (a), and in the caſe of Carter and Barnadi/ton (b), held 
that it only preſuppoſed a feoffment in ſuch caſes where the party 
levying the fine had ſuch an eſtate that he might properly make 
a feoffment, as not caring directly to deny the authority of 
Lord Cote. But 1 think, if it were material, I could prove 
that it does not even preſuppoſe a feoffment: but admitting 
that it did, it will not help the preſent caſe, becauſe that ſuppo- 
"ſition will only be evidence againſt perſons parties to the fine; 
for it would be no more, even though a feoffment round on a 
ſpecial verdict. 8 
Laſtly; I promiſed to cite an authority as great as Lond: Coke 
himſelf to the contrary, and I mean his own. For though in 
Co. Lit. 10. a, he ſays that a fine is a feoffment of record,” 
yet in the page before g. a, are theſe words, A feoffment is the 
moſt antient and moſt neceſfary conveyance, both for that it is 


() Salt. 339. But he Court denied a ſine to be a feoffment of record. 
ok 1 P. Wris.:519. 


e | ſolemn 


% 
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ſolemn and public, and alſo for that it cleareth all difſeifins, 1741, 2. 
abatements, intruſions, and other defeaſible eſtates, which nei- RR. 
ther 4 fine recovery nor bargain and fale by deed inflented and agar? 


SMIT 
inrolleth do.” If this be fo, a fine is not a feoffment; and Leſſee of 


here I will leave this aſſertion of his, that a fine is a feoffment in Ve. 

of record. That a. fine levied by tenant for years is void againſt NY 

all rangers, and that they may plead partes finis nihil habue- 

runt is, ſaid in every book which ſpeaks of it; and therefore 

I hall mention no other caſes than 5 Co. 124, Saffyn's caſe; 

3 Co. 78, Fermor's caſe; and Hard. 400; where it is expreſsly - 
ſo adjudged, becauſe of the imbecillity of the eſtate, but it is 

ſaid that though it was admitted to be void againſt ſtrangers, yet 

it was good againſt himſelf and thoſe who claimed under him, 

and ſo not abſolutely void; for if it were ſo, how could it be 

void and a forfeiture at the ſame time. If there were any 190 
thing in this argument, it proves nothing in the preſent caſe, | | 1 
becauſe it muſt be admitted that the leſſor of the plaintiff is a Wl 
ſtranger to the Fine. And that it may be void as to him and 
yet a forfeiture at the ſame time, I beg leave to mention the 
common caſe of a -copyholder; if he make a common law 
grant of his eſtate, it is good againſt all perſons but the lord: 
but it is void as to him, and yet a forfeiture. For the bare at- 
tempt only to do a wrongful thing creates a forfeiture, which 4 is 1 
era Parallel to the preſent caſe. 9 fi 9 


* 


1 beg your lordſhips? pardon for taking up ;To much of your 
time, and will add nothing more but that we are all unani- 
mouſly of opinion that the leſſor of the plaintiff's eſtate was 
good in it's firſt creation, and that it was not barred by the 
fine and recovery (a). | 


(a) Lord Hardwithke Chancellor -after- | an actual entry to avoid the fine. Dor- 
wards decreed that the defendants ſhould | mer v. Forteſcue, 3 Ath. 124. But, in a 
account with the leſſor of the plaintiff, | court of law the party can only recover 
Mr. Dormer, for ail the rents and profits of | the profits that accrued after ſuch actual 
the eſtates from the time when his title | entry, Compere v. Hicks, 7 D. E. 
rſt accrued, . from his father's death, | 727. 

even for thoſe that accrued before he made 
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I: k Susan py again Repxcca Laws, 
onddy 

] th. 
W + T opinion of the Court was thus delivered by 
A : 
may pray 4 | * 1 | W | 4 4 | | 
view either Wittes Lord Chief Juſtice. « This comes before the court 
"ter the de- on a for medon in remainder, in which the tenant Rebecca Lees 


— nine- effoigns; and then after the ninth eſſoign comes 


counted. 


3 3 and prays a view ln theſe words; At which day, to wit, on the 


to a vis morrow of St. Martin comes tie ſaid Suſanna by her- attorney 
. aforeſaid,” and offers herſelf the fourth day againſt the ſaid Re- 
"knows _ becea in the plea aforeſaid ; and the ſaid Rebecca by W. Burk 


lands are 
demanded. her attorney comes and prays view of the tenements aforeſaid 


It is no bar 


to a _ « with the appurtenances whereof &c.“ 

counterpiea 

that the te- Then the plaintiff counterpleads; : * And hereupon the ſaid 
con Suſanna prays leave to counterplead the faid view here until the 


cf the lands Octave of Saint Hilary &c. At which day here comes as well 


demanded 


without add- the {aid Suſanna by her attorney aforeſaid as the ſaid Rebecca by 
ing ard | ; 5 | 3 

of no other her attorney aforeſaid, and the ſaid Sgianna as to the demand 

3 7164 of the ſaid Rebecca to have view of the tenements aforeſaid with 

& the appurtenances faith that the ſaid Rebecca ought not to 

have view of the ſame, becauſe ſhe ſays that the ſaid Rebecca at 

the time of ſuing forth the original writ of her the ſaid. Suſana 

in this behalf and long before was and now is in the actual poſ- 

0 ſeſſion of the tenements aforeſaid with the appurtenances in the 

| ſaid writ mentioned, to wit at Barlow aforeſaid ; | And this ſhe is 

ready to verify; wherefore ſhe prays judgment whether the ſaid 


Rebecca ought to have view of the tenements aforeſaid &c.“ 


To this the tenant demurs generally; and prays judgment 
and a view of the ſaid tenements with the appurtenances to be 


adjudged to her Kc. 
E Two 3 have been made (a); | 
Firſt, That the tenant comes too early, for that ſhe ought not 
to come before the demandant hath counted; and 
2dly, That the tenant .is not entitled to a view at all i in this 


1 caſe. 


(a) This cafe was argued on the 25th of | in ſupport of the demurrer, and //illes 
Fune in the ſame term by Bootle Serjt, | King's Serjt. contra. 2 
8 A 8 


% 
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Az to the firſt objection; it is attempted to be ſupported by 
Booth on real actions, p. 37; where he ſays, In moſt real 
actions after the demandant hath counted the tenant may de- 


mand à vie w; from whence it has been inferred that he cannot 
demand a view before, though it is not expreſsly ſaid ſo. But 


he cites no caſe for this, but only a law dictionary. The ſame 


book likewiſe ſays, p. 42., that when a view is returned by 
the ſheriff the demandant muſt count de novo, which, as has 
been infiſted, implies the fame thing. But this is only the ſay- 


ing of Booth himſelf, and he cites here no authority at-all. But 


there is a book of good credit, where the ſame thing is ſaid, and 
The words are © ger declaration 


that is Praia Malliæ p. 23. 
is put in and a rule given to anſwer, the tenant may demand 
view of the lands, which muſt be done in Court or office before 
the rule is quite out.” And it is there alſo ſaid that after the 
writ of view the demandant muſt declare de novo by a ſimilis 
narratio. But we think that both theſe authors are miſtaken, 
and that the tenant may demand a a view either before or after 
the count. | | 


That che tenant may have a view after the demandunt bas 


counted appears not only from the books already mentioned, but 
likewiſe from ſeveral precedents in the books of entries; nay it 
has been holden that he may demand a view even after a ge- 
neral imparlance, as appears by Dyer (a) 2 10. b., though he is 


of a contrary opinion, and it is likewiſe ſaid in Practica Malliæ, 


in the place before cited, that he cannot. But, be this as it will, 
it plainly ſhews that a view may be demanded after the count. 
And I believe it uſually was ſo, becauſe the tenants generally 


ſtayed as long as they could before they demanded a view, that 


they might delay the demandant the longer. On the other hand 
if it may be, I think we ought not to diſcourage thoſe who 


demand a view before count, both becauſe there are dilatories 


enough | in theſe ſort of actions already, and becauſe wherever 


it is after a count the demandant muſt count de novo by a 


ſimilis narratio; ſo that the rſt count ſeems to be to _ little 
purpoſe, agen 


; (a) In the caſe cited from Dyer 210. b. n the eb and the den 
it is ſtated to have been the opinion of the thought ann 3 1 
Court that he ſhould not have a view, | - + © {FDEP eee eee 
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a chat there may be a vie before count is plain from an 


ancient book and of very great authority, I mean Glanville de 


Legibus, 1.2. C. 1, 2, and 3.— C. 4. Utroque autem litigantium 


præſente in curia et petente clamante tenementum petitum, 


poterit tenens petere viſum terræ. Sed ad hoc, ut detur ei inde 
reſpectus, diſtinguitur utrum is qui tenet habeat plus terræ in 


villa lA ubi terra illa quæ petitur eſt, an non. Et fi plus ibidem 


non habuerit, nulla dabitur ei inde dilatio: ſin autem plus terræ 
ibi habuerit, tune dabitur ei inde reſpectus, et alia dies ei ponetur 
in curii; et cum ita receſſum fuerit a curia, ad tria eſſonia ra- 


_ tionabilfa poterit tenens recuperare de novo, et præcipietur vice- 


comiti illius provinciæ ubi tenementum illud eſt quod mittat 
liberos homines de comitatu ſuo ad videndam terram illam per 
boc breve; — C. 2. Rex vicecomiti ſalutem &c &c"—C. z. 
« Poſt tria eſſonia rationabilia viſum terræ comitantia, utroque li- 
tigantium iterum apparente in curia, petens ipſe loquelam ſuam et 
clameum oſtendat in hunc modum &c.“ —In Bro. Abr. tit, 
< Piew,” pl. 99- it appears that on a writ. of entry the tenant 
demanded a view before the count; and it plainly appears by 
the book that ſuch demand was regular, and that he may either 
demand it before or after count. In Hearne's Pleader fo, 527. 
(as cited by the counſel, but it is properly p. 464, for the book 
is miſpaged (a) in Formedon) there is an entry of a view had 
before the count; for the view is prayed M. 32 & 33 Eliz. and 
the declaration is 33 & 34 Elix.; and it appears there that the 
tenant prayed a view upon his firſt appearance after the laſt 
eſſoign, as ſhe does in the preſent caſe. See alſo Raft. Entr, 

376. 4. Pl. 2. & 3; Clift's Entr. 358. In the caſe of Sleigh v. 
Chetham and wife in Luiz. 849 b. in farmedon, i it appears that 
the writ of view was teſte'd on the 27th of April 33 Car. 2. and 
that the demandant did not count until Hal. 33 & 34 Gar. 2; 
ſo the view muſt have been prayed before the count. And in 


Co. Eutr. 331. 6. in formedon the view Was certainly before 


the count, though the entry there is a little particular; for after 
the laſt eſſoign when the tenant appears, it is entered that the 
demandant ad tunc petiit verſus tenentem tenementa prædicta ut 
Jus ſuum per dictum breve dominæ reginæ de forma donationis 
in remanere &cz. which can never be taken to be a count, for 


(4) But though cata is chaſm inde former pages of this book, te reference 
IN © CHEN page 525. WIr 6 | 


the 
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the count afterwards fills nearly four columns, bac & (fee to 
mean no more than what is {aid in the preſent caſe, that on the 
appearance of the tenant the demandant offered herſelf againſt the 
tenant in the flea aforeſaid, and ſeems to be agreeable to what is 
 faid in Glanville, utroque autem litigantium præſente in curia, et 
petente clamante tenementum petitum, tenens petit viſum. It 


appears likewiſe plainly from the caſe of Wickham v. Enfield and 


wife Cre. Car. 351. that the view there, which was in dower, 
was before the count, We think therefore that there is no 
weight in the firſt objection, but that the tenant may pray a 
view either before or after the demandant hath counted. 


Secondly ; As to what is inſiſted in the counterplea, we think 
likewiſe that it is not ſufficient to bar the tenant of her view. 


We agree that the exceptions ſpecified in the ſtatute of 


Weſtm. 2. (a) c. 48. are not all the caſes wherein a view ought 
to be denied, but that they are put for example's ſake, and that 
the true rule is that which 1s mentioned at the beginning of that 
chapter, that a view, being a dilatory, ſhall not be granted unleſs 
where a view is neceſſary. Wherever therefore it is plain that 
the tenant has ſufficient knowledge what it is that the demandant 
ſues for, there a view ſhall not be granted; as for inſtance: 
where a church is demanded, called by the name of a particular 
Saint and lying in ſuch a vill, and the tenant ſays there are two 
churches in that vill and therefore demands a view, the demand- 


ant ſays by way of counterplea that there is but one church of 


that name in the vill; this was holden a good counterplea, and 
the view was denied by the court, 36 H. 6. 16; in Bro. Abr. 
tit. View,” pl. 70., and in Fits, Abr. tit. * View,” pl. 22. I 
could put many other inſtances of this ſort, but I chooſe only 
to mention one which is exactly parallel to the preſent, and 
which is mentioned in what I have already read out of Glanville, 
that if the tenant be in poſſeſſion of more lands in the vill than 
the demandant ſues for, then he is entitled to a view becauſe 
he cannot ſay what part of the lands are demanded : but if he 
be in poſſeſſion of no other lands but thoſe, then he ſhall not 
dune a view. In order therefore to have mage this ronmterplea 


(54: 13 Ed. . 6 48. 
good, 
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good, the demandant ſhould have ſaid that the tenant was in 
| poſſeſſion - of the lands demanded and of no other i in the ſame vil! 
of Barlow ; which ſhe has not done. 


The rule i i 2 Rol. Abr. 


730. Letter (I.) mentioned in the argument is certainly a right 


nuſans, and an action of waſte. 


T. 16 G. 2. 
Wedneſday, 


July ch. 


Deviſe to A. 


-one, that where the jurors ought to have a view the party ſhall 


not have one: but it does not extend to the preſent caſe, for it 
extends ohly to ſuch actions where a view is demandable of 
right, as in the caſe of an afſize de novel diſſeiſin, aflize de 
But notwithſtanding the late 
ſtatute 4 & 5 An. c. 16. it is merely diſcretionary in the Court 
in a formedon whether the jurors ſhall have a view or not, ac- 
cording to the circumſtances of the "caſe, and therefore this is 


no reaſon to wary the Party a a view. 


The judgment therefore of the Court i is that, notwithſtanding 
the N NG of the demandant, the tenant muſt have a 


view.“ 


DaxixL GIN GER on the Demiſe of Joun Wirz 
hope againſt ELIZABETH Wurrx. 


Tur following opinion of the Court was given by 


for life, then 


to the chil- 
dren of A. 
ſucceſſively 
and their 
heirs, and if 
A. die with- 
out iſſue then 
to B. (ſon of 
the elder 
brothemof 
A.) in fee; 

| held that A. 
only took an 


times.; after the two firſt arguments which 


| Wi 2 Lord Chiet Juſtice. This comes before the 
Court (a) on a caſe reſerved by my late Brother Denton at the 
aſſizes for the ua of Surry, 24th of March 9 Geo. 2. 


The caſe is thus; ; Joln White, the 8 erandfighier of the leſſor 
of the plaintiff, being ſeiſed in fee of the premiſes in queſtion, and 


having two ſons and one daughter, Henry, Jobn, and Sarah, made 


his will on the 2oth of December 1700 in theſe words; after a 
deviſe to his wife for her life of pare of his en he * 8 the 


gan to entertain a doubt n John 
the ſon took more than an eſtate for life; 

| he actordingly deferred giving judgment 
| then, and the caſe was afterwards argued 
in Egſter term 1739, in Michaelmas term 
-1740, and in Michaelmas term 1741, and 


{a) This * was ade at five Gal 


took place in Eafter and Michaclmas 
terms 1737, the Court were about to give 
judgment i in favor of the defendant : but 
on the day when the Chief Juſtice in- 


tended to have given that opinion, he be- 1 judgment was act given until July 174% 
7 G ; 


lame 


5 
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i ae ba the appurtenances and that part which he had given 


to his wife aſter her deceaſe unto. his ſon Jahn for his life and 


- 16 his daughter Sarah! for her life in caſe the ſhall live unmarried 
in common between them, but in cafe the ſaid;Sarab ſhall marry 


349 
1742. 


Ginorr 
dem. Wrirrs 


again 


Waire, 


or die before Joba, then in either of the ſaid caſes the ſaid Jh 


ſhall have the ſole uſe of the houſe for his life, and from and 
after the deceaſe of the ſaid Fobn and Sarah or other determin- 


ation of their eſtate therein he wills and deviſes the ſaid houſe 


to the male children of the Gia Jobn ſucceſhvely one after 
another as they are in priority of age and to their heirs; and 
in default of ſuch male children he gives the ſame to the female 


children of the faid John and their heirs; and in caſe the ſuid 
John „ball die without i ſue, then he wills and deviſes the houſe 


and 1 to his e 1 10 White his heirs und aſſigns 


a 
 Fobn White the fon had no iſe at the time of f makivg the 


will, nor ſince. On the death of the teſtator John and Sarah 
entered and enjoyed the premiſes according to the will. Sarah 
is fince dead, and John ſurvived her, and on her death entered 
and enjoyed the whole premiſes in queſtion according to the 


will; and after her death (and that of the teſtator's wife) by in- 


dentures of leaſe and releaſe dated gth and 1oth of January 
1718 he conveyed the premiſes in queſtion to John Steer and 


his heirs to make him tenant to the freehold in order to ſuffer a 
common recovery, and declared the uſes to himſelf and his 


heirs, and afterwards a recovery with double voucher was duly 
ſuffered ;. and afterwards John ſettled the premiſes on the de- 


fendant Eliaabeth his wife and her heirs. John the ſon died 


about a year ago without iſſue. Henry the eldeſt ſon of the 


 teſtator is ſtill living; and his ſon John the grandſon and deviſce 


of Jobn White the elder is the leſſor of the plaintiff. 


Theiquetion = is whether Fohn the ſon took by the 
will an eftate-tail, and ſo had a power to ſuffer a recovery and 


thereby to bar the remainder to John the len, or r whether 


he was only tenant for life. 


| This is. the general queſtion : but it will depend upon two 
points, | 


1ſt, Whether he took an e eſtate wil by 4 the Jeni 
to his male and female children; | | 
4 U „ adiy, 
4+: 


oo 
* 
* 


1742. 
— 
Gt oog 


TRINITY: TERM, 16 Or. II. cn N 


Adly, If he did not, whether or no theſe words & In aſe "EF 
fad Jobn ſhall die without iſſue” did not give him an eſtate 


83 " — tail by implication in remainder after the limitation to his chil- 


Warze. Aren; for in either caſe the recovery would bar Job the leſſor, 
becauſe he claims by the pe N 2 „in 9 50 . mn 


uncle died without iſſue.” 


"As thequeſtion ariſes upon fu ale e of the will I will | 


conſider i in the firſt place (as I will always do i in caſes of this fort) 


what was the intent and meaning of the teſtator ; becauſe if the 


intent of the teſlator be plain and clear, though to be ſure it 


cannot take place if it be isconſiſtent with the rules of law, I 
will always endeavor. if I poſſibly can, that the intent of the 
teſtator, may take effect, and. will never take pains to find out 


little niceties in the law to defeat the i intent of the teſtator, 


For 


it is an excellent rule in the conſtruQion both of deeds and wills, 


that verba intentioni, et non E contra, debent inſervire. 


And 


now I am upon this general topic, before I enter upon the par=— 
ticulars of the preſent caſe, 1 beg, leave to take notice of one 
miſtake (for ſo I think it to he) which has occaſioned more con- 
fuſion in reſpect to the conſtruction of wills than 21 one thing 


whatſoever. 


. d m f j | 141 ' F 4 | | 
| What I mean is that, a notion has prevailed that ſuch particu- 
lar words in a will are as much technical (a) words as others are 
in a deed, and as neceſſarily paſs ſuch an eſtate in a will as others 


| (4) In Doe d. Cimberbach v. Perryn, 


3 D. & E. 490, 1, Lord Kenyon Chief 
Juſtice ſaid“ T here is no doubt but that 
formal words may be controlled by the 
context of the will: but we ought not to 
reject the legal meaning of thoſe words, 


unleſs we are clear that in ſo doing we give 


The 


effect to the deviſor's intention ” 
giving effect to the intention of the deviſor 


is the rule by which the courts proceed in 
conſtruing wills; and they will put that | 


eonſtructton on the will that will beſt an- 


ſwer the deviſor's general intention, though 


by ſo doing they may defeat ſame particu- 
lar intent inconſiſtent with it. Roe d. 
Dodſon v. Grew, 2 Vi. 4#3; Dem d. 
Webb v. Puckey, 5 D. & E. 303; Doe d. 


Dauy v. Burnſall, 6 D. & E. 343 Doe d. 


Candler v. Smith; 7 D. & E. 531; Roe 
d. Blandford v. Applin, 4 D. & E. 82; 


1 


—_ 


Doe d. Bean v. Halley, 8 D. & E. 5; 


and Robinſon v. Robinſon, 1 Burr. 38; in 


the laſt of which the deviſe was © to L. 
Robinſon for life and no longer, and after 
his-deceaſe to ſuch ſon as he ſhould have, 
taking the name of Robinſon, and for de- 
faul of ſuch ifſue** then over; and there in 
order to effectuate the general intent of the 
deviſor it was holden that L. Robinſon took 
an eſtate tail, notwithſtanding the words 
« for life and no longer. And in Dee v. 
Applin, where the deviſe was © To 4. for 
life and after his deceaſe to and among/? his 
ifue, and fo; default of iſſue“ then over, 
it was ruled that A. took an eſtate tail, 


and that the words . and amongſt” muſt 


be rejected, otherwiſe the deviſor's general 


intent, which was to prefer the iſſue of 4. 


to-the more diſtant branches of his family, 
| would be defeated. | 5 
| do 


TRINITY TERM,” 16 Gro. II. CP. 


5 551 in a deed; as for inſtance that the word i/[ue or „ 


where there are none at the time of the deviſe, do as ere 
crete an n 1 in a will as beirs of the body do in a deed. 


Bus 15 I 105 to de a rol wiſtilee; ; for why does the REF 
iſue in a will ſignify the ſame as heirs of the body? Only be- 
cauſe it may be ſuppoſed that the teſtator, who was ignorant of 
- the law, intended it ſhonld have that conſtruction. It does not 
therefore vi termini create an eſtate tail in a will as © heirs of the 
body” do in a deed, but only where it appears to be the intent 
of the teſtator that the word ſhould have that con ſtruction, or at 
leaſt that it does not appear that the intent a the teſtator was 
otherwiſe. | 5 

In order therefore to find out what cbaſtruclon is to be put 

upon the words of a will, we ought in the firſt place to conſider 


what the intent of the teſtator is, though this I am afraid is too 
often the laſt thing that is thought of. But the Court of King's 
Bench in the caſe of La m v. Davies (a) M. 3 Geo. 2. laid fo 
much ſtreſs upon this, and upon the notion which I have now 


endeavoured to eſtabliſh that they determined upon the firſt ar- 
gument that even the words * heirs of the body” ſhould not paſs 
an eſtate tail in a will, becauſe it plainly appeared to be the in- 


tent of the teſtator that they ſhould not; for after the words 
* heirs of the body” he added theſe words“ that is to ſay, his 
firſt, ſecond, and every other ſon.” Mr. J. Reynolds was. pleaſed 


to ſay upon that occaſion * Shall not a man be allowed to ſpeak 

his mind in his will?“ Surely a man ought to be allowed to do 

ſo; and yet if we conſider how miſerably ſome wills have been 

tortured, we may fairly ſay that this is a n that is not 
always allowed to aber. 


Having premiſed this in 3 I come now to conſider the 
particular words , of this will. And I think that the teſtator's 
meaning is as plain as poſſible, that 70h his ſecond ſon ſhould 
only have an eſtate for life, that the children of Jobr ſhould 


have an eſtate in tail general, and that in default of ſuch iſſue 


the e ſhould go to Fobn the ſon of his eldeſt ſon in fee. : 


(a) Fitzg. 8 2 Lord Roym. 15613 1 Barnard, 2383 2 g. 8495 and 2 "Bow. 
Cafe Abr, 316. pl, 28. S. C. , 


Let 
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Siena f | | 
dem Mrs ſtruction, To the firſt place I will conſider theideviſe to the ma: 
Wars and female children and their heirs. That by the words © heirs” 


TRI NITY- TR RM, 46 Gre. II. en. 


Lt us ſee therefore in the next place Scheider ed ot 
the will, according to the rules of law, will admit of this con- 


in both places muſt be meant heirs of the body cannot be de- 
niad, becauſe in the firſt place be male children could not die 
without heirs if any of their ſiſters were living ; and the /emal: 


_ ebildren'of Jobn the ſon could not die without heirs if ohn the 


grandſon, the ſon of Henry the eldeſt ſon of the teſtator, were 
living. The teſtator therefore by the word“ heirs” muſt ne- 
ceffarily intend © heirs of their bodies,” according to the caſe of 
Nottingham v. Fennings (a) Tr. 12 W. B. R., which is founded 
on the caſe of Webb v. Hearing, Cro. Fac. 41 5, and the caſe of 
Hearn and Allen, Cro. Car. 57. It had been otherwiſe indeed 


if the remainder had been limited over to a ſtranger (5) ; becauſe 


in that caſe there is nothing to ſhew that the teſtator intended 
by the firſt words heir of the body; for in that caſe he might 
apprehend that a fee-ſimple might be limited after a fee-ſimple, 
which it cannot be by the rules of law, and therefore ſuch limi- 
tation to a ſtranget has always been held to be void; as appears 
by two cafes in the Year-Books 19 Hen. 8. 8. G. and 29 Hen. b. 
in Dyer 33, and by many other ancient caſes, beſides a modern 
caſe of Crumble v. Jones (c), adjudged in B. R. Hel. 7 Anne, 


In my arguing of the preſent caſe, I ſhall therefore all along 
take it for granted that the word “ heirs” annexed to the deviſe 
to the hon of Jobs is to be conſtrued © Wo their bodies.” 

That the word © children” in a will will Kidde create an 
eſtate tail I do not deny; but what I inſiſt on is that as this will 
is. penned, according to the rule laid down in Wild's caſe 6 Co. 
17. it does not create an eſtate tail here, and that all the caſes 
in the books where the words © children” and * ifſue” have been 
adjudged to make an eſtate tail in a will are W ä 
able from the moon caſe. | 


7 Ga Citedin Preftond. 5 Funnell v. Grodridee, Mick. 16.G..2, C. B. pa. 
Tr. 12 & 13 Geo, 2. ſup. 166. See alſo (2) See the caſes referred to in u. a. 
Pryfton v. Funnell, and the caſes there te- (e) ag ons n. a. 


| ferred to; me Gvodright d. Goodridge 


The 


| TRINITY TERM, 15 Geo. II. C. P. 


- The RY of M ill is in point: If a deviſe be to A. and his 
children, if there be. no children then in being, it gives an eftate- 
tail, becauſe the deviſe is in words de preſenti; and there being 
no children in being, they muſt take by way of limitation. But 
if a deviſe be to A. and aſter his deceaſe to his children, A. has 
only an eſtate for life, becauſe then the words plainly ſhew that 
the children were intended to take by way of remainder (a). 


that the deviſe to the children was intended as a remainder in 
the preſent caſe. Befides, as I ſhall fhew more particularly 
when I come to diſtinguiſh it from thoſe caſes -where the word 
« children” has been conſtrued to create an eſtate-tail, there are 
many mote expreſſions in this deviſe which plainly fhew that the 
word'* children” ought to be conſtrued as a word. of purchaſe 
aud not of limitation. 


The 3 of Ning v. Melli ng, parte 1 in 1Ventr. 225 (b) &c 
and the caſes there cited to ſhew that the words © iſſue“ and 
children“ have been ſometimes conſtrued ſo as to create an 
eſtate- tail, do not come up to the preſent caſe. The ſtrongeſt 
caſe is that which he cites out of Moor 397. of a deviſe by A. to 
his ſon for life, and after his deeeaſe to the men children of bis 
body, which was held to be an eſtate-tail. This indeed ſeems 
contrary to the judgment in Mild's caſe; but it is very different 
from the preſent caſe, and is diſtinguiſhed by my Lord Hale 
from Mild's caſe becauſe of the words children of His body,” 
which are proper words to create an eſtate-tail and ſhew that he 
had an eye to an eſtate- tail, which words are neither in Mi 2 
caſe or in a the preſent. 


In the caſe of King v. Melling itſelf the deviſe was to Barnard 
for his natural life and after his deceaſe to the i/ſue of his body by 
a ſecond wife; there were the words of his body, and beſides the 
word © iſſue, which as Lord Hale himſelf ſays is a much ſtronger 
word has children: it is nomen collectivum, and takes in the 


(a) Vid. Doe d. Cooper v. ae D. (e) See alſo Dee d. cane v. Cullis 


E. 294. | 2 D. & E. 299; and Hay v. The Earl of 
(4) 2 Lev. 5g. S. C. Coventry, 3 D. & E. 86. 


4 X | taken 


dem. Wurrr 


But in the preſent eaſe it is not only ſaid aer bis decreaſe, but 
after the determination of -the former eſtates, which plainly ſhews - 


whole 2 (a) vi termini, and 1 in common Parlance it is 
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Goes 
dem. Wulrrz 


. againſt 
Warts, | 


TRINITY TERM, 16 Ges. N. C.P. 
taken to mean heirs of the body (which is the beſt rule to judge 
of the conſtruction of the words of a will) for it never can be 
imagined that a teſtator, who is always ſuppoſed to be inops 


concilii, did not intend that lis words ſhould be oonſtrued in their 
common ſenſe, but that they ſhould be conſtrued in that ſenſe that 


even lawyers themſelves cannot agree upon nor find out the mean. 


ing of them till after a long inveſtigation. Beſides there are many 
words in the preſent deviſe, which are not in the caſe of King 
v. Melling, and plainly diſtinguilh it from that caſe, as the words 
* ſucceſſively, one after another as they are in Priority of age, 
which ſhew plainly that the teſtator had an eye to a ſtrict limit. 
ation. The words © heirs of ſuch children,” which I muſt con. 
ſtrue“ heirs of the body”, afford ſtill a much ſtronger argument. 
"Theſe words are not in either of the caſes before mentioned: 
but they have always been conſtrued to ſhew that the preceding 
words do not give an eſtate-tail. As in Areber's cale 1 Co. 65. 4. 
the deviſe was to Robert Archer for life and to his next bei, 
male and to the heirs male of the body of ſuch heir male; and 
held clearly that Robert took only an eſtate for life by robo 
of the addition of theſe words. 


The caſe of Clerk v. Day ro, Eliz. 313. is exactly to the 
ſame purpoſe; there the words are to A. his daughter for life 
and to che heir of her body and to the heirs of their body be- 
gotten ; and held that A. had only an eſtate for life. 


The only cafe that has the leaſt reſemblance to the contrary is 
the caſe of Legatt v. Sewell reported im 2 Vern. 551., and in 
ſeveral other books. There the words of the will were “ To 


William Legatt for life, and after his deceaſe to the heirs male 


of the body of William Legatt and the heirs male of the body of 
every ſuch heir male ſeverally and ſucceſſively as they ſhould: be 
in priority of birth and ſeniority of age, and for want of ſuch 
iſſue, the remainder over. The Lord Chancellor referred it to 
the Judges of B. C. (a), and three Judges againſt Tracy J. were 
of opinion that William Legatt took an eſtate-tail; but beſides 
that Mr. J. Tracy was a very great Judge and his * of 


= Vid. 6 Vn. 97 : 
det 


© TRINITY TERM, 16 Co. H. Cr. 

gent weight {a), that caſe is quite different from the preſent, 
| becauſe the words there are *heirs'of the body,” which vi ter- 
mini even in a deed would create an eftate=tail. And I have 


been itformed that the Judges were all of opinion that if the firſt 
words had been “ ifſue” or* children” William Legatt would only 


have had an eſtate for life; and that they went upon this rule, 
which I ſhall take notice of more particularly by and by, that 


where in the beginning of a will an expreſs eſtate is given, it 
ſhall not be afterwards altered by implication, though it may be 
by expreſs words: And if they did not go upon this diſtinction, 
I know not how to Teconcile this cafe with the taſe of Lato v. 
Davies. But upon this point 4t is plainly diſtinguiſhable, be- 


cauſe in this caſe there are no expreſs ſubſequent ee but there 
were in the caſe of Lau v. Davies. 


For theſe reaſons and upon thi ftrength of theſe caſes I am 


of opinion that John the ſecond fon took only an eſtate for lite, 
W the deviſe to his children, 


Let us ſee in the next lacs whether the words * In caſe John 


die without iſſue“ give him an eftate-tail in remainder. I am a2 


clearly of opinion that they do not, and I think there are ſeveral 
cafes that warrant this opinion, founded upon a rule of law 
which has never been contradicted in any cafe, and that there is 
not one cafe to fupport the contrary opinion. 


The rule of law that I mean is, that a precedent Pate deviſed 


by elpreſi words cannot be leſſened, increaſed, or altered, by im- 


plication (5), though it may by expreſs words. And this is no 
new netion, but as it is founded on the beſt reaſon, it is agreed 
to de law by Lord Hale in the caſe of King v. Melling ; and he 


cites à eaſe for that purpoſe as old as the i and 2d Elis. from 


(a) en nn thiseafſe | ſpraking <frdiveaſe: and of the opinion of 


in 1 P. Ms. 92. The Court appesting the three Judges, added . Indeed Tracy J. 
not fatisfied with the Certificate of the three | held otherwiſe; upon that Lord Cooper 


Judges-direRted that an ejectment ſhould ſeemed to doubt (as T have heard, ) but 


de brought in B. R. , in order to have the {| held himſelf bound to agree wich the three 
matter ſettled ; but it is ſaid the parties | Judges, and ſo decreed.” 


agreed, and ſo the queſlion was not de- ) Doe d. Boon Ve * 8 Darm. 
termined,” But in Garth v. Baldwin, | & EA Zo 
2 Vez..bz7. Lord Chancellor Hardwicke, | 


"3 
. * 
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Dyer 171. Upon this rule the caſe of Popham v. Bamfild, re- 
ported in 1 Salk. 236, +2 Vern. 427, 449, and 1 P. mt. 54. 


dem. Wire (but beſt (a) I think in H. Williams,) was determined in as 


again 
Wulrz. 


ſolemn a manner as poſſible by Lord Keeper Wright, aſſiſted by 
three very great Judges, Holt, Trevor, and Powell, and Trevor 


then Maſter of the Rolls. The caſe as ſtated in 2 Vernon was 


thus; a deviſe to A. for life, and then to his firſt and every 
other ſon in tail male, and if A. die without an heir male of 
his body begotten, remainder over to 3 in Salk. it is 
without iſſue male of his body; in P. Wins. * and for want 
of iſſue male of 4.” The deviſor afterwards made a codicil, 
wherein he recited that he had given A. an eſtate- tail, as it is re- 
ported-in'Salkeld; but, as it is reported in P. Mut., that he had 
given his eſtate to A. and the heirs male of his body; held by 
the Lord Keeper, the Maſter of the Rolls, and all the Judges, 

that A. took only an eſtate for life; and they founded their 
opinion on this rule, that where an expreſs eſtate for life is 
given, it ſhall not be enlarged to an eſtate-tail by implication: 


but they all agreed that if the deviſe had been to 4. generally, 


and if he die without iſſue of his body than to B., without any 
intermediate deviſe between the deviſe to A. and he words and 
if he die &c, there A. ſhould have had an eſtate tail. They 
agreed likewiſe that, if there were a deviſe to A. for life, and 
then to the iſſue or heirs of his body, this deviſe. being by ex- 
preſs words would give 4. an eftate-tail, notwithſtanding the 
expreſs deviſe to him for life before. They held likewiſe that 
the recital in the codicil did not make any alteration, for that in 
common parlance even. a ſtrict ſettlement is called entailing au 


eſtate. 


It has been ſaid that this has been held not to be law, I am 
ſure I have heard it cited above twenty times in the Court of 
Chancery, and never yet heard it contradicted, and I believe 
never ſhall again, except by thoſe perſons who know not how 
to diſtinguiſh it (chough the diſtinction is plain and obvious) 
from ſome other ſubſequent caſes. But P. Williams, in his ar- 
gument in the caſe of The ery General v. Sutton &c in the 


(a) In the argument of the caſe of the Bamfield V. P oben Was wrongly repor- 
Attorney General v. Sutton, 1 P. Ws. | ted in en his 


960, Mr. P. Williams ſaid that that of 


* 4h | | Houſe 


I TRINITY TERM, 16 Geo.II. zn 


Houſe of Lords, 1 P. Wms. 754» though it. — to be a caſe 1742. , 
that made againſt bim, admitted it to be undoubted law, but Fre 


GINGER 
plainly diſtinguiſhed it from that caſe, as 1 Mall ec preſently tv Th. 


when. T come to take notice of it. 1 3 nen. 
In the caſo of Las v. Kime, Salk; 224, and 3 Lev. 431, 

1 there are exactly the ſame words as in the preſent caſe, 
it is © and if he die without iſſue male,“ the Judges, though 

they differed in other matters, were all unanimous that the firſt 

taker took only an eſtate for life, becauſe the ſirſt deviſe was to 

him expreſsly for life: and when it came afterwards before the 

Houſe of Lords, they were likewiſe of the ſame opinion as to 

this point, and ſo were all the Judges who attended WE and 

gave their opinions. 
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The only caſes that ſeem to thwart mis are the caſe of King 
v. Melling; a caſe there cited, to 4; and if he die without iſſue 
& c; and another, to A. for life, and if he die without iſſue &c J 
the aforementibned caſe of The Attorney: General v. Sutton; 
the caſe of Langley v. Baldwin, which is cited and fully ſtated 
in the argument of that caſe 1 P. Wms. 759; and the caſe of 
-Shaw v. Way, ſometimes called by the name of Spencer v. Shaw, | 
firſt determined on the Cheer circuit, then in the hn s Bench, 
and then-in the Houle of Lords. | 


The cal of King v. Melling and the two caſes there cited 
are diſtinguiſhable from the preſent. In the firſt the deviſe was. 
to 4. for his natural life and after his deceaſe to the iſſue of 
bis body by his ſecond wife; ſo there, though the firſt deviſe 
was to A. for life expreſsly, the following words were expreſs 
hkewiſe to the iſue of his body, which word © iſſue” in 
that place was conſtrued to ſignify the ſame as © heirs of his 
body ;” ſo the rule concerning . implication was not broken 
through, but admitted by Lord Hale, as I ſaid before. The 
taſe where the deviſe was to 4. generally is likewiſe clearly out 
of the rule. The other caſe, where the deviſe was to A. ex- 
preſsly for life, and if he die without ifſue &c, likewiſe differs 
widely from the preſent caſe, - becauſe there is no intermediate 
deviſe to the children, and therefore the word © iſſue” muſt be 
wetted if it be not. cpnſtrued to give A. an eſtate-tail, And 
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8 TRINITY: TERM; 16 Gro. H. C f. 


1742. — a great difference, as will appear . J come to 
| r take notice of the eaſes of Langley v. Baldzoyn and he Attorney 
3 General v. Sutton: but in the preſent caſe the word “ iſſue” need 
Wurz. not be rejected, but may have a reaſonable conſtruction, viz, 
| to mean ſuch iſſue as he had mentioned before; and it could 
mean no other, for he had ' deviſed the JON 8 to all —" 
ſons and daughters. 

In the caſe- of Langley v. Baldwin the deviſe * was to 4. for 

life, without impeachment of waſte, and with power to make 

a a jointure, remainder to the firſt ſon in tail male, and. ſo on to 

the fixth-and no farther; and then followed theſe words © and 

if A. ſhould die without iſſue male of his body” then to B. in 

fee. This caſe in May 1707 was referred by Lord Chancellor 

Cooper to the Judges of the Common Pleas; and they were all of 

opinion that there being no limitation beyond the ſixth ſon, and 

for that there might be a ſeventh who was not intended to be ex- 

- cluded, therefore to let in the ſeventh and ſubſequent ſons to 

take, but fill to take as iſſue and heirs of the body of A. by 

deſcent and not purchaſe, they held that the words “ if he die 

without iſſue male of his body” gave A. an eftate-tail. But 

the words there are very different from the words in the pre- 

ſent caſe, the deviſe there going no farther than the ſixth ſon. 

Beſides I own that I do not like that determination; and 1 

think I could put ſuch a conſtruction on the words as would 

better anſwer the intent of the teſtator, for his intent was as plain 

as poſſible that 4. ſhould only have an eſtate for life. If the 

caſe of Popham v. Bamficld indeed were rightly reported in 

Salleld, who carries the limitation no farther than the tenth 

fon, it would be exactly the ſame as the caſe of Langley v. 

_ Baldwyn : but P. Williams admits that the limitation there is 

to the firſt and every other fon, which diſtinguiſhes it from the 

caſe of Langley v. Balckoyn, becauſe there is no occaſion to put 

the fame conſtruQtion on the words © if he die without iſſue“ 

8 | in order to aid the intent of the teſtator. And the ſame reaſon 
| © diſtinguiſhes it from the preſent So where the deviſe is to. all 
the children of ela. | 


' 
4 
{ * 
_ -. 
= 
j 4 
_ -. 
| os © 
| 4 
b 

* 


3 
— — 


% 
＋ . v + a er EOBRIUr = - eo — — 2 — — — 
. 


— — 
=== — a. 
— * 1 = l — 
* n — — — — * I —  G — Da 
— — * * _ = 
* 2 — 2 n . 9 — — _ — = 
* _ = . — - K 
' \ 


There is ths fins diftinQion likewiſe in the caſe of The Ai. 
-rorney General v. Sutton; for there the limitation went no farther 


chan to the ſecond fon of "Thomas Sutton, and yet the Houſe of 
Lords 


Zh TRINITY TERM, 16 Gro. II. C. P. 
Lord Ga determined that 7. S. tag only an eſtate for life, 
' 1 own that the Court of Exchequer held the contrary, but their 


; deres Was reverſed by the Houle of Lords. There the words dem, Wulrz 


of the deviſe were to T. Sutton for life, and afterwards to his 
fir fon or iſſue male of his body law fully to be begotten, and 
to dhe heirs male of the body of ſuch firſt ſon, remainder to his 
ſecond ſon and his iſſue male in tail, (as before) going no 
farther than the ſecond ſon; and then follow theſe words © that 


immediately after the death of . Sutton without ifſue male of 


his body, the premiſes ſhould go to truſtees for charities (a). 


As to the caſe of Share v. Weigh (3), if the words were the 
ſame as in the preſent caſe, it is gealc of no great authority; 
for though Mr. J. Cowper and Winnington were of opinion that 
it was an eſtate-tail, the Court of King's Bench were unani- 
mouſly of opinion that the ſiſters there took only eſtates for life ; 
and though the Houſe of Lords reverſed that decree, it was againſt 
the opinion of nine Judges againſt three. Beſides the caſe there 
was as different from the preſent. as poſſible, becauſe there the 
limitation over was to © the iſſue or iſſues of ber or their bodies 
lawfully begotten,” The words of that deviſe were © I give 
all my eſtate conſiſting 1 in houſes &c to truſtees: (in the will 
named) upon truſt for my loving ſiſters Ann and Dorothy equally 
betwixt them during their natural lives without committing any 
manner of waſte ; and if either of my ſaid ſiſters. happen to 

die leaving iſſue or i iſſues of Ber or ther bodies lawfully begatten 
or to be begotten, then in truſt for ſuch iſſue or iſſues of the 
-mother's-ſhare, or elſe i in truſt. for the ſurvivors or ſurvivor of 
them and their reſpective iſſue or iſſues; and if it ſhall happen 
that both my ſaid ſiſters ſhall Jie without ; i ute as aforeſaid, and 
their iſſue or iſſues to die without iſſue or iſſues lawfully to be 
begotten, then the ſaid truſtees to ſtand and be entruſted to and 
for my kinſman Mr. ahn Swift and the heirs male of his body 
lawfully begotten, and for want of ſuch iſſue then in truſt for 
my godſon R. G. and the heirs male of his body lawfully to be 
begotten; and for want of ſuch iſſue then in truſt for the heirs 
male of . R. lawfully begotten or to be begotten; and for 
want of ſuch iſſue then in truſt for my godſon R. Gifford and 


(a) See Cox's ed, of P. Mint. 1 vol. Caf. Br. 184+ Pl. 28; 2 Str. 798; 3 and 
page 756. note. Fort. 58. 
(6) Fitzg. 73 ; 8 Mod. 253» 392;.1 Eg. | 
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1 ET 
—— 
GINGER 
dem. WHITE 
_ againſt 
Waite. 


. 168. 2 
Wedneſday, 


July 7h. 


A cuſtom _ 
that where 


the cuſtom- 
-ary tenant of 


a manor has 


Coal mines 


lying under 
the freehold 
lands of other 
cuſtomary te- 
nants, within 
and parcel of 
The manor, 
he may fink 
100 in thoſe 
ands to get 
the coals &c, 


may lay the 


coals When 
got and the 
earth and 
rubbiſh &c 
on tbe land 
near to ſuch 
pits, ſuch 
lands being 
cuſtomary te- 
nements and 
parcel of the 
manor, there 
to remain 
and continue 
(not ſaying 
how long, or 
for a con ve- 


his heirs for ever law fully begotten or to be os &.“ 
There the limitation, which was to give the eſtate- tail was in 


ther or not Mr. J. Forteſcue A., who was 


— 


n 


TRINITY TERM, 16 Geo. 1. C. . 


expreſs words, and ſo does not come within the rule laid down 


in the caſe of Popham v. Bamſield, which I rely upon in the 


preſent caſe. But for the reaſons already mentioned we (a) are 
of opinion that by the words of this deviſe John the ſecond ſon 
took only an eſtate for life, and that he did not take an eſtate 
tail either enen, or in reverſion. 


80 ihe leſſor of the plaintiff muſt have the poſtea (5).” 


ugreed with the reſt of the Court. 
(b) Vid. Goodtitle d. Croſs v. Wdhull, 
Mich. 1745. C. B. a 


(a) It does not diſtinctly appear whe- 


not preſent. when this Judgment was giv, 


 BroaDBENT againſt Wilks, 


„% AN action of treſpaſs quare clauſum fregit &c was brought 


by the plaintiff; and the defendant i in his plea, by way 


of juſtification, ſet forth that the locus in quo was a cuſtomary 


tenement and parcel of the manor of Halton; and that in 


 Zaltin aforeſaid within the ſaid manor there is and from time 


whereof the memory of man is not to the contrary there hath 
been a certain cuſtom uſed, that when and as often as the lord 
of the manor or his tenants of the collieries or coalmines in 
Halton aforeſaid for the time being for all the time aforeſaid 
hath or have ſunk pits in the freehold lands in Hallon aforeſaid 


within and parcel of the ſaid manor for the working of the ſaid 


collieries there to get coals coming and ariſing from thence, the 


lord of the ſaid manor and his tenants of the collieries or coal 


mines in Zalton aforeſaid for the time being for all the time 
aforeſaid ſo ſinking pits in the ſaid freehold lands in Halton 
aforeſaid within and parcel of the ſaid manor for the working of 
the collieries there to get coals coming and ariſing from thence 
have uſed and been accuſtomed to throw caſt and place with 
ſhovels ſpades pickaxes and corves the earth clay ſtones flates 
coals ſlack and other rubbiſh coming therefrom together in heaps 


nient time,) may lay and continue wood there for the neceſſary uſe of the pits, may take away in carts 
and waggons part (not ſaying how much) of the coals, and burn and make into cinders the other parts 
there at his wilFand eg. is a bad cuſtom, as being uncertain and unreaſonable. | 


Judgment entere 


plea of 7 the plea being bad in law. 


up for the plaintiff in treſpaſs, NS. a verdict for the defendant on 2 


* 1 * : | ON 


* 
N ' 
8 - wth” 


TRINITY. TERM,: 16 G50. Il. r. 


: "of Ache land gear to /uch pits, Ach land -being cuſtomary. tene- 
ment and parcel of the manor aforeſaid, there lo remain and 
continue, and to caſt lay place and continue wood there for the 
neceſſary uſe of the {aid pits, and to take and carry away from 

thence with carts waggons and other carriages part of the ſaid 

coals ſo laid and placed there, and to burn and make irito cinders 

there other part of the ſaid coals ſo laid and placed there at 
| his and their will and De z. and ſo 895 on to Juſtify under. 
the cuſtom. ; 

There was a verdiet for the ys rope at the laſt N ork/bire 


aſſtze - 
It was moved in the laſt term \ by. — * King's Bert, Belfeld 


Serj. and Agar Serjt., to arreſt the judgment; a rule niſi was 
made, and afterwards, May 24th, Wiles King's Serjt. and 
Bootle Serjt. ſhewed cauſe againſt the rule. It appearing to be 
a cale of ſome difficulty, we took time to conſider of it until 


this term. K ' 


And now I delivered the judgment of the Court {abſent Mr. 
]. Forteſcue 4.) as follows. 


This is in arreſt of judgment; and the objection was that 
the cuſtom inſiſted on by the defendant was in ast of law no 
good cuſtom, 


iſt, Becauſe 1 it 18 uncertain ; and 
adly, Becauſe it is an unreaſonable one; 


And we are all of opinion with the plaintiff upon both points. 


Firſt; That every cuſtom muſt be certain is laid Swe as a 


rule in al the books, which treat of cuſtoms. It is ſaid of a 


cuſtom, as by way of definition, that conſuetudo ex certa et 
rationabili cauſa privat communem legem. Davis's Rep. 32. 
And it muſt be certain for two plain reaſons; 1ſt, Becauſe if it 
be not certain, it cannot be-proved to have been time out of 
mind; for how can any thing be ſaid to have been time out of 
mind when it is not certain what it is? 2dly, It muſt be certain 
becauſe every. cuſtom preſuppoſes a grant; and if a grant be 
not certain, it is void. This is a rule ſo well eſtabliſhed that I 
ſhall cite but very few authorities to ſupport it. It was ſo holden 
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Nr TxRM, 16 Oro. I. dr. 


1741. in Davie Rep. 33. 35.3 1 Rol. Abr. 565. a. 2 Rol. dbr. 260 
eee Nl ** 925 N. Ni 8 3 1 


Tf every uncertain eite be void, this cannot 11 1 for 


nothing can be more uncertain. The word “ near wy is not 


intelligible : but, to make it certain and intelligible, it ſhould be 
« neareſt” or * adjoining.” Suppoſing many lands and of dif- 
ferent perſons lay within a ſmall diſtance, ſome ten yards off, 
and ſome twenty &c ; which of . theſe lands muſt be ſaid to be 
near within the meaning of this cuſtom? The cuſtom, that is 
laid, is to take and carry away part of the coals placed there, and 


to burn and make into cinders the other parts thereof, not ſay- 


ing what part, nor how long it is to lie there. So in thas reſpe& 


the rhſtom i is likewiſe quite uncertain, 


Cats; All cuſtoms att be reaſonable (c), otherwiſe they 


are void, as is expreſsly held in Davis's Rep. 32. 4. 33. b. 35.4.; 


1 Leon. 11; 2 Rol. Abr. 266; Co. Lit. 59. ö. 62. 4. 140. a.; 
and in 59. 4. an inſtance is put of ſuch an unreaſonable and 


void cuſtom. 


| (a) A cuſtom for poor and indigent | 
Houſebolders living in A. to cut and carty 


away rotten boughs and branches in a 


chace in A. is bad, the deſcription of poor 
Houſebolders being too uncertain. 


Selby v. 
Robinſon, 2 D. & E. 758. But a pre- 
ſcription to take three Vinchęſter buſhels 


of barley out of and for every ſhip's cargo 

of barley brought upon a quay to be ex- 
ported in any ſhip is ſufficiently certain; 
for che word © cargo” is a mercantile 
term, and intelligible when referred to a 
See the 
Sense uf the ip editor fd. ed.) 
of Sir J. Strange's Reports on the ac- 


ſhip. 2 Str. 1228; 1 Will. gi. 


curacy of the printed report of that caſe. 
{b) But in Bennington v. Taylor, 2 Lurtu. 
1519s A preſcription for ſo much money 


for ſetting up a ſtall in a fair, and for 


ground near the tall, and occupied with 


it, was holden to be ſufficiently certain, 


'becauſe it may be aſcertained by the uſage 
of the fair. 


field, more or leſs, for an uncertain term, 
it was conſidered as a holding from three 
years to three years, was holden to be 
.unreaſonable and void, becauſe one rood 
might determine the tenure of 100 acres 
incloſed, Roe d. Bree v. Lees, 2 Bl. Rep. 
1171,—So a cuſtom in a pariſh © that 
every pariſhioner may bury his dead rela- 
tions in the church-yard as near as poſſible 
to their anceſtors” was ruled to be un- 
reaſonable and bad. Fryer v. Fobrſon, 
2 Wilf. 28.—But it is a reaſonable and 

good cuſtom that tenants whether by parol 

or Geed ſhall have the away-going crop 
after the expiration of their term, it being 

for the benefit and encouragement of agri- 
culture. Higghfworth v. Dallifon, Dough. 


201. 8o alſo a cuſtom, that the tenant 


may leave his away-going crop in the 
barns &c of the farm for a certain time 
after the expiration of his leaſe and his 
quitting the eſtate, is good. Beavan v. 


; Delahay, 1 H. Bl. Rep. 5. See the caſe 
(c) A cuſtom, © that when a tenant 
took a farm in which there was any open 


of Bell v. Wardell, ſup. 202, and the caſes 
there referred to. 


And 


TRINITY. TERM 16 Gro. ll, ©. p. 


And certainly. no cuſtom can be more unreaſonable. than the 


preſent, It may deprive the tenant of the whole profits of the 
land; for the lord or his tenants may dig coal-pits when and as 
often as they pleaſe, and may in ſuch. caſe lay their coals &c on 


any part of the tenant's land, if near to ſuch, coal-pits, at what : 
time of the year they pleaſe, and may let them lie there as long 
as they pleaſe ; for the cuſtom, as it is laid, does not ſay at con- 


venient times, nor till they can be conveniently removed; nor does 


it ſay-that they may be laid there for the neceſſary uſe or enjoy- 


Beeabnzar 
| " againſt 


i 


ment of the pits. _ So they. may be laid on the tenant's land and 


continue there for ever, though it may be more convenient 


for the lord to bring them on his own. od, which is abſurd 
and ——_— 


The obj eQion 1 this cuſtom is only beneficial to the lord (a), 


and greatly prejudicial to the tenants, is, we think, of no weight ; 


for it might have a reaſonable commencement. notwithſtanding, 


for the lord might take leſs for the land on the account of this 
diſadvantage to his tenant. But the true objections to this cuſ- 
tom are, that it ãs uncertain and likewiſe unreaſonable, as it may 
deprive the tenant of the whole benefit of the land, and it can- 
not be preſumed that the tenant at firſt would come into ſuch an 
agreement. 


The caferthat were cited for the defendant were 1 Leon. 266; 
8 Co. 126; 2 Bulfir. 195; 3 Lev. 160. But none of theſe caſes 
are at all like the preſent, except the caſe in 1 Leonard, which 
comes the neareſt to it. But that is different from it in this 
reſpect, that the cuſtom there was certain; and though it was not 
a very reaſonable one, it was not ſo unreaſonable but that it 
might have had a reaſonable commencement. 


As to what was ſaid that this defect was aided by the verdict, 
for that the jury, having found for the defendant, have found 
that there was ſuch a cuſtom, we think that this will not be ſo; 
for if the cuſtom be in point of law a void cuſtom, the finding 


(a) See Bateſon v. 5 8 5 D. & E. Hemmett, Sittings after Z. 16 Ger. 3. 
411 ; Clarkſon v. Woodbouſe, M. 23 G. $- 1.6 Bo $417. 
B. R. ib. 412; n. a; and Feltard v. 


a. 
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.agarnſt . 
Wilks, 


joined and the jury did not find a verdict upon all of them, or 


for this purpoſe they cited 1 Rol. Abr. 801, 802; 2 Rol. 4br. 


* 1a) Barnes 255. Com. Rep. 548. 


* . " 9 


* 
- 


TRINITY" TERM, 16 G26. I. CF. 


of the Jury vill ll not Juno: Hoes 4 has been: determined in fever 


* © 


3 - + * p Feth, , 1 27. 15 2 , 


We abe erkkete ol vphions char jag gigs muſt be rede 
and THET FIVE bor that 0h f om ae abſolute.” fo 


Y * 1 


The counſel for the plaintiff, having miſtaken the form of 
their rule, afterwards obtained another rule calling on the de- 
fendant to ſhew cauſe why judgment ſhould not be eutered for 
the plaintiff, notwithſtanding the verdict for the defendant; on 
the authority of Salk. 173. Fones v. Bodenbam; Garth. 3 19. 
Philips v. Bury; Staple v. Heydon, 6 Mod. 1; 2 Rol. Abr. gs, 
99 Vin. Abr. title“ Judgment, and Craven v. 88 (a), C. B.; 
which rake” was: MFG in the mne term. rang th 

208 Saru Nov: 1 5 Wi es Serits wn | Bans 870 ſhewed 
cauſe for' the defendant OY et Pa not be entered for 
the plaintiff, - 

They admitted the e lied by al plaintiff's f odd but 
endeavoured to diſtinguiſh this caſe from them, becauſe they 
ſaid that in them there was but one count and one iſſue, whereas 
in the preſent caſe there were two counts, and the defendant 
had pleaded not guilty to all the treſpaſs 1 in the ſecond count and 
to the force and arms in the firſt count, and that that iſſue was 


- 


found for him. They inſiſted therefore that as the whole ver- 


dick could not be ſet aſide, there could not be judgment for the 
plaintiff, but that there muſt be a venire facias de novo; and 


722. pl. 19, 20., and ſome other caſes. 

But the caſes cited only prove that where ſeveral iſſues were 
where they found a ſpecial verdict on one of them which after- 
wards proved to be defective, or where in the caſe of a demurrer 
to part and an iſſue joined as to the reſt and a venire awarded 


to inquire of damages on the demurrer as well as to try the 
iſſue the jury did not inquire of the damages on the demurrer, 


an 


; TRINITY TERM, 16 Gr. ll. cv. 


is all theſe caſes there mult be a venire ſacias de novo; and that 
in the laſt caſe it could not be helped by a writ of inquiry, for 
the jury muſt purſue authority and try every thing that 
they are directed to try. Aperwiſe their verdict is defective 
and there is no other remedy but a venire facias de novo (a). 
But the preſent” caſe is very different; for here the jury have 
found a verdict on both iſſues; and there is no default in them; 
and therefore there is no difference between this caſe and the 
caſes cited for the plaintiff, only the judgment muſt be entered 
in a different manner, that is, judgment for the defendant on 

the iſſue that is found for him, and an eden judgment 
far the ts as to the debe | 


This gave us an caller to inquire how the judgments are 
entered in theſe caſes, and how the judgment ought to be en- 
tered in the preſent caſe; we therefore . enlarged the rule, that 


precedents might be laid before us, and that the poſtea might be | 


brought into court before we directed how the Jag gene ſhould 
be entered. 


It was faid by the officers that in the caſe of Craven v. Hen- 


ky the judgment was entered up without taking any notice of 
the verdict, as upon the defendant's confeſſing the treſpaſs, 
which we thought very wrong, and therefore ordered that mat- 
ter to be inquired iato, that if it were ſo and the judgment not 
actually entered on record we might rectify it, which otherwiſe 
we could not do after me term in which the n was pro- 
nounced. 


Two precedents were cited of the entries of theſe forts of 
judgments ; 2 Nal. Abr. 99 (0); and Carthew 372. (c), the caſe 
of Jones v. Bodinner, the laſt of which ſeems to be exactly 
copied from the other; and in both of them the iſſue and verdict 


are entered; ; and then the record goes on and ſays that becauſe 


it appears to the Court that the matter pleaded by the defendant 


by way of juſtification is not a good eue, and as he hath 


(a) See the caſes on this head collected (c) Comb. 379; Salk. 173; 1 Lord 
in 1 D. & E. 5278. nb; and in 2 D. & E. | Raym, go; and Cam. 8. S. C. See alſo 
126, n. 4. I Broome v. Rice, 2 Str. 25. 

(% 2 Rob, Hör. gg. D. pu 1. 
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againſt 
WiLKs. 


TRINITY TERM, 16 Geo. II. C. P. 
confeſſed the matters alleged in the . declaration, therefore it is 
adjudged that the replication iſſue hd verdict ſhall be all ſet 
aſide and annulled, and then at HMH terlocutory judgment is 


? 


given as upon the confeſſiorr of the defendant, and an inquiry 


of damages is awarded. 82 
At firſt 1 thought this a very good method of entering up 
judgment in this caſe, but upon conſideration I thought it 
would be better to enter it up in this manner, after ſetting 


forth the replication iſſue and verdict, and the opinion of the 


Court on the plea, that not wit hhſtanding ſuch verdict judgment 
ſhould be for the plaintiff, becauſe by this mode of entry ſome 
difficulties would be avoided which might ariſe in the preſent 
caſe where the verdict was not to be ſet aſide in toto. 

And my Brother Burnett ſaid there were ſeveral entries in 
Townſend's Tudgments, title * Prohibition (a), in this manner, 

In order therefore that we might ſettle a right entry in the 
preſent caſe, we enlarged the rule till Monday the 22d of No- 


vember. | _ 


"The following note occurs on a ſubſequent day in the ſame 
term. N : 

It appeared that no judgment had ever been entered up in 
the caſe of Craven v. Henley; one or both of the parties being 


dead. And in the preſent caſe we ordered the pleadings verdi& 


and iſſue to be entered up, and then to enter up judgment (6) on 
the firſt iſſue for the plaintiff, notwithſtanding the verdict () by 


. reaſon that the defendant had by his plea confeſſed the treſ- 


paſs, and had not inſiſted on any legal juſtification. But we 
left it to the plaintiff to enter up judgment for the defendant 
on the ſecond iſſue either now or after the writ of inquiry ex- 
ecuted, as he ſhould be adviſed.” 1 


(a) Vid. Townſ. Fudgm. 170, 174. - | fied under a cuſtom which was bad in 
(5) The judgment in this caſe was af- | point of law, a different courſe was pur- 
firmed in B. R. on error, 2 Str. 1224; | ſued; the verdict found for the defendant, 
and 1 Will. 63. S. C. | eſtabliſhing the cuſtom, was ſet aſide, and 
(e) Barnes 266. S. C.—See allo Kirk | judgment-entered for the plaintiff on that 
v. Nowill, 1 D. & E. 123 &c; where the | iflue.—But in theſe caſes the plaintiff is 


ſame rule was made. But in Selby v. Ro- | not allowed any coſts upon the iſſue found | 
 binſon, 2 D. & E. 759. where the de- for the defendant. Kirk v. Naowill, 1 D. 


fendant, in an action of treſpaſs, had juſti- | & E, 266. 


MICHAELMAS TERM, 16 Go. II. C. P. 


FisnER againſt K1iTCHINGMAN. 
« Avurn niſi (a) had been made for a new trial in a ſpecial 
action on the caſe, which had been tried at the laſt York 
aſſizes before my Brother Burnett. 


The 0 was that he had allowed a poſtea to be given 
in evidence for the plaintiff, which he ought not to have done. 
The caſe, as he ſtated it, was thus. It was a ſpecial tion on 
the caſe for the fifth part of the expence of a ſuit, to which the 
defendant had agreed to contribute in that proportion. The 
defendant pleaded the general iſſue, non aſſumpſit. The agree- 
ment was laid and proved, which recited that an action was 
brought and a declaration delivered; and then the declaration 
goes on and ſays (inter alia) that ſuch proceedings were had in 
the cauſe that it came on to be tried on an iſſue joined be- 
fore Mr. J. Parker on ſuch a day at the aſſizes for Yorkhire, 
held on ſuch a day ; and that a juror was withdrawn, and the 
cauſe referred by rule of court, and an award made. - It was 
admitted that the only evidence that was produced of the cauſe 
being brought to a trial on an iſſue joined, and of a juror's 
being withdrawn, and a rule of reference entered into, was the 
record of niſi prius and the poſtea indorſed upon it. 


And the ſingle queſtion is whether the record of niſi prius 
with the poſtea indorſed was proper evidence of theſe facts. 
The record of niſi prius and poſtea were produced by the aſſo- 
ciate of that circuit, who ſwore that they had been in his cuſtody 
ever ſince the trial. 


* 


Several caſes were cited on both ſides to ſhew that poſteas 
were and were not evidence. But 


We were of opinion that no general rule could be laid down 
in relation to this point; but that they were or were not evi- 
dence according to the nature of the thing which they were 
produced to prove. If they were produced only to prove that 


(a) On the application of Agar Serjt. and Praper Serjt. 
9 . a cauſe 
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M. 16 Geo. 2. 


Thurſday, 
Nov. 11th. 


The nifi prius 
record and 
the poſtea in- 
doried are 
evidence to 
prove that 
the cauſe was 
trie?, but not 
to prove that 
a verdict was 
given; 
Barnes 449, 

7 Mod. 45 1 
oct. ed. 8. C. 
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MICHAELMAS! TERM, 16 Cre. H. C. P. 
' a cauſe was brought on to a trial, as in the- preſent caſe, or that 
| ſuch a cauſe was actually tried, we were of opinion that the re- 


x — . cord of niſi prius and poſtea were good and proper evidence (a). 


MKH. 
F I | denee, we were of opinion that they were not ſufficient evi- 
dence; but that the poſtea ought to be returned and the ver- 
dict entered on record and judgment entered upon it (3): and 


But if it were neceſſary that a verdict ſhould be given in eri. 


then a copy of the record would be proper evidence. For other- 


Viſe it would not appear but that the verdict might be ſet aſide, 


or judgment arreſted. The only doubt that ſtuck with me was 


| whether. the aſſociate was the proper perſon to produce the 


poſtea in evidence; becauſe by ſeveral rules of court it ought 


to be returned into court to the proper officer within the four 


firſt days of next term. But the prothonoraries informing us 


that ſcarcely one poſtea i in an hundred i is ſo returned, and hardly 
eyer when a juror is withdrawn, T thought that this objection 
was not of ſufficient weight to ſet aſide the verdict. And 


therefore 


* 


. 


| My Brother Parker and I were both of opinion that my Bro- 
ther Burnett did right in admitting this evidence, and we dil- 
charged the rule for ſetting, aſide the verdict (c).“ 


|] (a) The fame point had dern beben {of Chmenry;; becauſe it is not t wht 6 
ruled by Lord Chief Juſtice Prat at the | enter up judgment in ſuch a eaſe: the 
Surry aſſizes, 5 Geo: 1. in Pitton v. Wal. decree of the Court of Chancery is proof 
ter; 1 Str. 161; and by Lord Chief Juf. | that the verdiQt is in force. Monigomerie 
tice Raymond at the Londen Sitt. AH. v. Clarke; at the Dolegpion; 1743, Bull. 
14 Geo. 2. R. v. Iles, Bull. M. P. 2433 NM. P. 234. | 

and afterwards in R. v. Mirns, Sittings at | (c) Afterwards a motion was made to 
Agen alle, after Tr. 20 Geo. 2. ib. arreſt the judgment in this cauſe; and ac- 


0) Bat this rule does not hold in the eording to Barnes 264. judgment was ar- 


caſe of a verdict on an iſſue directed out reſted in EH. 16 Geo. 2 


IP 


MIC HAELMAS TERM, 16 Geo. II. C. P. 


Goobsieur as he inthe, af: Jon Goopriper 
againſf ELIZABETH GooDRIDGE. - 


Fax op opinion 2 the ent was 8 as follows, BY 


Willes, Lord Chief J alice. This comes on before the court 
on a caſe (a) that was made before my Brother Abney at Exeter 
at the aſſizes held for the county of Devon 20th of July 1741. 


The cafe is in ſhort this. John Goodridge being ſeiſed in 
fee of the premiſes in queſtion, and having two ſons Richard 
and Jobn, made his will gth of Auguſt 1733; and having given 
all his lands to bis wife Joan for her life, except one field which 
he deviſed to her i in fee, and after having given ſeveral pecu- 
niary legacies to his children, uſed theſe words on which the 
queſtion depends; * and my will is that if my ſon Richard do 
happen to die without heirs, then my ſon Jobn ſhall enjoy my 
lands.” The deviſor is dead. Fear is alſo dead. After her 
death Richard enjoyed the lands, and died without iſſue on the 
14th of February 1740, and without having levied any fine 
or ſuffered any recovery, and deviſed the premiſes by his will to 
his wife the defendant Elizabeth and her heirs. Fohn the ſe- 
cond ſon is the leſſor of the plaintiff. Many other things and 
other parts of the will were ſtated in the caſe: but they are al- 


together immaterial to the point in queſtion, ke is ſimply 
this, | ; 


Whether Richard the eldeſt Ton, conſidering the words of 


bis father's will, were tenant in tail or tenant in fee: if he 
were only tenant in tail, his brother, the leſſor of the plaintiff, 
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Wedneſday, 


Nov, 17th. 


The deviſor, 


having de- 


viſed his 
lands to his 


wife for life, 


added theſe 
words in his 
will, “if my 
ſon R. (the 
eldeſt) hap- 
pen to die 
without heirs, 
then my ſon 
J. hall enjoy 
my lands :” 
held that 

R. took only 
an eſtate. tail, 
and that on 
his death 
without iſſue, 
and without 
having levied 
a fine or ſuf- 
fered a reco- 
very, J. was 
entitled tore- 
cover from 
the deviſee of 
R. 


7 Mod. 453» 


oct. ed. 8. C. 


is undoubtedly entitled to recover; if he were ſeiſed in fee, 


the r is as plainly i in the defendant, his deviſce. 


This queſtion will depend upon theſe two points, 
_ Iſt, What FontruQion | is to be put upon the ward © heirs” 
in the will; 


i 


(e) Which w was n on Tueſtay No- en for the plaintiff and n Ser- 
vember the 9th ones by. Skinner King's I jeant for the defendant. | 


5B  2dly, 
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-2dly, If it is to be taken to ſignify the heirs of the body of 
Richard, then whether or no it will turn his eſtate in fee into 
an eftate-tail, conſidering that no * eſtate is deviſed to 
him before. | 
If the firſt queſtion be againſt the plaintiff, the ſecond will 
never ariſe; for if the words © heirs of Richard” be taken in 
their general Ggnificatiqn, he had certainly an eſtate in fee; 
and then the remainder. over limited generally to Jobn is un- 
doubtedly void, for an eſtate cannot be limited over after an ab- 


ſolute fee either by way of remainder or r by way of executory 


deviſe. | 


Bai the wick e heirs of Richard” in the preſent will muſt 
be taken to mean heir of bit body ; for Richard could not die 
without heirs, if his brother John were living. And this rule 
of conſtruction, which is founded on good reaſon, has been 


ſettled in a multitude of caſes (a), and ſeemed not to be much 


controverted by the counſel for the defendant in the preſent 
caſe. There is no caſe that I know of, in which it was ever 
doubted, except the caſe of Hearn v. Allen, Cro. Car. 57, and 


there were two very great Judges, Yelverton and Croke, againſt 


the other three. But ever ſince that time the caſes have been all 
uniform and agreeable to the reaſon of the thing. It is fo ex- 
preſsly determined in the caſe of Webb v. Hearing, Cro. Fac. 415; 
in the caſe of Chadeck v. Cowley, Cro. Jac. 695; in the caſe of 
Parker 'v. Thacker, 3 Lev. 70; in the caſe of Blaxton v. Stone, 
3 Mod. 123; and in the caſe of Nottingham v. Jennings (6), 
Tr. 12 W. z. B. R., in which all the former caſes were conſi- 
dered and agreed to be law, It would have been otherwiſe 
indeed if the ſecond limitation had been to a ſtranger, becauſe 
then the teſtator's intent had not been. apparent, but he might 
intend to limit a fee after a fee, which cannot be by the rules 
of law. And this diſtinction is ſettled in the caſe of Crumble v. 
Jones (c), Hil. 7 An. B. R., according to the caſe in Dyer 33, 
and ſeveral old caſes i in the Year Books. 


Secondly; I ſhall therefore, in conſidering the ſecond point, 


(a) See Pręſton d. Eagle v. Funnell, () Cited in Prefton d. Sage v. Fun- 
Jup- 164+ and the caſes there referred to; | nell, ſup. 166. note (d). | 
and Ginger d. White v. White, fup. 348. \. (e) Sap. 167. note (a]. 


take 


MICHAEL MAS TERM, 16 C0 II. C. P. 


take fit for granted that the word * heirs” means * heirs of 
the body of Richard, and then the clauſe will run thus; © if 


my ſon Richard do happen to die without heirs of his body, 
my ſon Fobn thall enjoy my lands ; which is the ſame thing as 
if he had ſaid “ I give my lands to my fon John if my ſon Ri- 
chard die without heirs of his body”, in which caſe there 
could have been no doubt but that Richard had been tenant 


in tail. 


— 


But a diſtinction was endeavoured to be made by the counſel 
for the defendant, where there is an expreſs deviſe to the eldeſt 
ſon and his heirs in the former part of the will, and where 
there is no ſuch deviſe, for in that caſe it was ſaid that the 
eldeſt ſon took a fee-ſimple by deſcent which could not be 
altered or reſtrained by implication, and that as he claims no- 
thing by the will he ought not be affected by any part of it. 


But this diſtinction has no foundation either in reaſon or law. 
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In reaſon it has none; for as every tenant in fee-ſimple has 


power to diſpoſe of his eſtate as he pleaſes, and the heir has no 
right but what is controllable by his anceſtor, ſo the only queſ- 
tion is what the teſtator intended; and it is abſurd to ſay that 
it is more plain that he intended that his heirs ſhould have a fee- 
{imple when he has given him no ſuch eftate by his will than 
when he has expreſsly deviſed it to him and his heirs. Beſides 
it is admitted that when a man deviſes his eſtate to his heir in 
fee ſuch deviſe is void, and he will take by deſcent and not 
under the will, as has been determined in a multitude-of caſes. 
And it is ſtrange to ſay that a deviſe in a will which is abſolutely 
void ſhall-make any uin the conſtruction. 


Nor has the diſtinction any bang in law; nor do the 
caſes, that were cited to ſupport it, prove any ſuch thing. Alt 
-bam's caſe, which was cited out of 8 Co. 148., has no relation to 
it; only it happens to be ſaid in general in that caſe that fortir 
eſt diſpoſitio legis quam hominis, a maxim which is very true 
in many inſtances, but it is in nowiſe applicable to the preſent 
caſe. 


In Clache's caſe reported in Dyer 330. b. it is only determined 


that an heir at law ſhall not be diſinherited by a a poffible implt- 


cation; 
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en eutiop; for in that caſe the moſt probable implication was in fa- 

N vour of the heir. But in the preſent caſe there is not only a 

3 _ = Poſſible or a probable implication, but it manifeſtly appears to be 
Lean the intent of the teſtator that his heir ſhould only have an eſtate- 
Gebets. tail ſo very manifeſtly that I think it might be called a neceſ- 
ſary implication, which even Vaughan in the caſe of Gardener v. 

Sheldon, Vang. 259. (which was cited as an authority for the de- 

fendant) admits is ſufficient to diſinherit an heir; and he goes far. 

| ther (a) in favour of an heir than ever any perſon did before; and 

= this caſe, as I ſhall ſhew preſently, is ſo far from being an autho- 
rity for the defendant that. it is an expreſs authority againſt him. 


The caſe of Hamſworth v. Pretty, Moor 644, is not a very 
intelligible caſe, and it is no authority in favour of the defend- 
ant, or in favour of this diſtinction; for there was an expreſs 
deviſe to the eldeſt ſon and his heirs, and it was there holden 
that a deviſe to the three younger children was a good deviſe, 
if the heir did not perform a condition ; though it was holden 
that the heir took by deſcent, and that the condition did not 
affect his eſtate ; ſo that I do not underſtand what the Court 
in that caſe founded their opinion upon, and I rather imagine 
that the caſe 1 is not rightly reported (9). 


* 


The caſe of Soule v. Gerrard or Garret, aus in Cro. 
El. 525, and Moor 422, depends merely on the conſtruction 
of the word © or”, and is in nowiſe applicable to the preſent 
caſe. Beſides in that caſe there was an Oy deviſe to the 
eldeſt ſon and his heirs. + + ö | 


The caſe of Serape v. Rhodes (e) in this. court.in 2.786 has no 
reſemblance to this or any other caſe. | 


But though there are no caſes in favour of this diſtinction, 
there are ſeveral which ſhew that it has never been regarded, 


(a) Momed. Fagge v. Heaſeman, ſup. not unto them ſuch a ſum, in the interim 
140, 141. | the freehold ſhall deſcend to his. heir.” 
(b) According to the ert of this And in p. $3 3» 2 Gawdy J. and Fenner ]. 
caſe in Cro. Eliz. 919, © the deviſe to the | held that if it were 'a good deviſe to the 
eldeſt ſon and his heirs is void by way of | eldeſt ſon, yet this condition is a limita- 
deviſe : but it is an immediate deviſe or | tion of his eſtate, and ſhall give it to the 
limitation to the younger children if the ] ſecond fon (younger ſons) and daughter 
eldeſt ſon performs not the condition, | upon the default of payment.“ 
which may well be; as a deviſe that his. on (e) Cm. Reps 542. 
executors ſhall ſell bis land if his heir pay 1 
3 I | 
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1 which Iiſhal only mention two or three, which I think will 
be ſufficient in ſo plain a caſe as the preſent. That the heir's 


Gar a tau. 


_ _ eſtate may be turned into an eſtate - tail by implication, though dem. N 


there is uo expreſs deviſe before to the heir, appears plainly 
from Chen caſe in Orern 29, which though very imperfectly 
ſtated is clear enough as to this point. In that will there was 
no deviſe to the eldeſt ſon Richard, but there are theſe words 
6 If it pleaſe God to take to his mercy my ſon Richard before 
he hath iſſue, ſo that my lands ſhall deſcend to my ſon George 
before he ſhall be of the age of twenty-one, then my overſeers 
ſhall have my land until George comes of that age: held by 
all the Juſtices that Richard had only an eſtate-tail ; which is a 
much ſtronger caſe than the preſent, for in that caſe there is 
only an implication that George the ſecond ſon ſhould have the 
eſtate in caſe Richard the eldeſt died without iſſur of his wad : 
but here it is Wa ſo in exprels words. 


The cale.of Barduer v. Sheldon e is likewiſe as to 
this purpoſe a caſe in point; for there was no expreſs deviſe to 
George the eldeſt ſon and heir, but the queſtion depended on theſe 
words If it happen that my ſon George and Mary and Katherine 
my daughters die without ifſue of their bodies lawfully begotten, 
then all my free lands which I am' now ſeiſed of ſhall come re- 
main and be to my nephew William Roſe and his heirs.” There 
was a great doubt what eſtate George took by theſe words, and 
whether or no the daughters took any eſtate at all; but there 
was no doubt but that if George Mary and Katherent all died 
without iſſue of their bodies William Roe would be entitled to 
the eſtate either as a contingent renal or by way of an exe- 
cutory deviſe. 


In a caſe in 13 Hen. 7. (a) which has been agreed to be law 
ever ſince, and has been the foundation of many ſubſequent de- 
terminations, it is (aid that if a man deviſe his eſtate to his heir 
at law after the death of his wife, the wife has an eſtate for life 
by implication ; which ſhews that the eſtate which the heir has 
by deſcent. may be abridged and leſſened by implication 4 


(a) Fo. 17. pt. 22, | 
5C I do 
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. I do not at all rely on Beresford's caſe 7 Co. 40, Fut that 


rn 4 was the caſe of a feoffment to uſes, and depended on ſo very 


| dem-"GooD- great a nicety that it is no authority in the preſent caſe, and can 
| againf. hardly be cited as an authority in any caſe whatever, unleſs a 
 GoopnrDor: geed of uſes ſhould bappen to be 5 exactly in the ſame 


words. 


kt 


Having gt rid of this diſtinction, I ſhall ſay no more but 
that the rule for the conſtruction of theſe ſort of wills i is that 
which is laid down and agreed to by all the Judges in the caſe of 
Spirt v. Bence, Cro. Car. 368., © that the words of a will which 
diſinherit an heir ought to have a clear and apparent intent, and 
not to be ambiguous of in any way doubtful ;” and ſurely no 
words can be more plain and clear and leſs doubtful and am- 

| biguous than the words of the preſent will are. Nay if this will 
were to be conſtrued even according to Vaughan's rule, which I 
mentioned before, and which I think is carried too far (a), that 
there muſt be a neceſſary implication to diſinherit an heir at law, 
I think that the words of the preſent will do neceſſarily imply 
that it was the teſtator's intent that his ſecond ſon ſhould have 
the eſtate in caſe his eldeſt died without heirs of his body. 


If indeed the ſecond ſon had died before the eldeſt, and the 
queſtion had been between the deviſee of the eldeſt and a ſon of 
the ſecond ſon, there might have been ſome doubt : but at pre- 
ſent we think there is none, and that therefore the leſſor of the 
plaintiff muſt have the benefit of the verdict, and the poſtea 

| muſt be delivered to him.“ 
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TwELLs againſt Corvirrz. 


Kors ail had been made on the motion of Bootle Serjt. 
for an attachment againſt a ſheriff and his deputy for not 
raking a replevin bond upon his granting the replevin, purſuant 


to o be directions of the ſtatute 11 Geo. 2. c. 19 (a). 


Bootle Serit. now agreed that the rule ſhould be diſcharged as 
againlt the ſheriff (5) (for whom Willes Serjt. was counſel,) and 


(a) The 234 ſection of which (in order 


to prevent vexatious replevins of diſtreſſes 
taken for rent) enaQs that all ſheriffs and 
other officers having authority to grant re- 
plevins may and ſball in every replevin of 
a a diſtreſs for rent take in their own names 
from the plaintiff and two reſponſible per- 
ſons as ſureties a bond in double the value 
of the goods diſtrained, conditioned for 
proſecuting the ſuit with effect and with- 
out delay and for duly returning the goods 
diſtrained in caſe a return ſhall be award- 
ed before any deliverance be made of the 
diſtreſs; and then it authoriſes the ſheriff 
&c to aſſign ſuch bond to the avowant or 
perſon making cognizance &c. 
(5) An action will lie againſt the ſheriff 
not only for not taking a bond, but alſo 
for taking inſufficient pledges- Nous v. 
Patterſon, Hil. 13 Geo. 2. B. R. ona writ 
of error from C. B.; 16. Vin. Abr. zog. 
pl. 4; under the name of Prowſe v. Patti- 
ſon; Bull. M. P. 60. In ſuch an action ſome 
evidence muſt be given by the plaintiff 
of the inſufficiency of the pledges or ſure- 
ties; but very flight evidence is ſufficient 
to theow the proof upon the ſheriff. Saun- 
ders v. Darling, We/tminfter fittings, 
Trinity 10 Geo. 3. C. B. Bull. M. P. 60. 
A Ihough there have been contradict- 
ory determinations reſpecting the extent of 
the ſheriff's liability in ſuch an aQion, the 
point ſeems now to be ſettled. In Prowſe 


— — 


only 


v. Pattiſon, the patty recovered damages 


to the ambunt of the rent in arrear added 
to the coſts of the replevin : but the whole 


together did not exceed the value of the 
diſtreſs. 4 D. & E. 434. So in the caſe 
of Gib/on v. Burnell, 30 Geo. 3. Gould J., 


who tried the cauſe, was of opimon that 


the plaintiff was entitled to recover the 


coſts in the replevin as well as the rent in 


arrear, ib. But in Yea v. Lethbridge, MH. 
32 Geo. 3, the Court of King's- Bench, 
on a queſtion reſerved at the trial for their 
opinion, held that the plaintiff could not 
recover beyond the value of the diſtreſs 
taken, which was not equal to the rent in 
arrear. 4 D. & E. 433. And though this. 


| deciſion was afterwards queſtioned in the 


Court of Common Pleas (), in Concanen 
v. Lethbridge, E. 32 Geo. 3. 2 H. Bl. 
Rep. 36., where it was ruled after great 
conſideration that the plaintiff might re- 


cover damages to the extent of the inquiry 


which he had ſuſtained, though they ex- 
ceeded double the value of the goods diſ- 


trained; the authority of the caſe of Yea 


v. Lethbridge was again eſtabliſhed in a 
ſubſequent caſe, Evans v. Brander, Ty, 
35 Geo. 3., where the Court of Common 
Pleas (2) (three of the Judges being then 
changed) decided that the ſheriff was not 


liable for more than double the value of 


the goods diftrained 2 H. Bl. Rep. 547. 
The foundation of the laſt decifion and of 


that 


- 


— 


(1) That Court conkting of Lord Nen e Lord Chief „ate, Gould J. 


Heath J. and Viſſn J. 


557 Then conliſting of Eyre Lord Chief Juſtice, Bull. r J. Heath ]. Rooke J 
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_ taking a re- 


375. 


Saturday, 
| Nos. . 
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refuſed to 
grant an at- 
tachment 
againſt a 
ſheriff for not 
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0 only deſired that it might be made abſolute againſt Abbot, one of E 
erte oe ſheriff's deputies who granted the Nen | 


f cervixtz. 
Ko te Rae Agar Serjt. offered many things in OT for Ales and de- 
tired to read ſeveral affidavits, But he inſiſted, among other 
| things, that the Court had no authority to proceed in this ſum. 
mary way againſt the ſheriff or his deputy as for a contempt, 
but that the party injured might bring his ation againſt Abbot 
upon the act. 


We thought it proper to have this matter thoroughly con- 
fidered i in the firſt place, before we read any affidavits, becauſe 
reading the affidavits as to the fact would be in ſome meaſure 
admitting that we thought we had an authority to proceed in 
this ſummary way. The cauſe on the replevin had proceeded 
ſo far that there was judgment for the defendant, a retorno 
habendo ng, and a returned. 


I thought that this method of his a bind: avkeg been 
practiſed many years inſtead of giving pledges, and being now 
ſubſtituted in the room of that common law method by the au- 
thority of the act of parliament, the proceeding ought to be in 
the ſame manner againſt the ſheriff as it was before by ſcire facias 
or action on the caſe. And I put the counſel for the defendant 
to ſhew that an attachment wag ever granted againft a ſheriff for 
not taking pledges. This is nq contempt of the Court, but only 
a diſobedience to the act. And I could not ſee how the Court 
could proceed in this method, unleſs the party had been guilty of 
a OT 


My Brother Parker ſeemed to think otherwiſe, and that this 
was a ſimilar cafe to the caſe of a ſheriff refuling to pay a year's 
rent to the landlord according to the directions of the ſtat. 8 An. 
c. 14. when the goods of a tenant are taken in execution. For 
88 W an Kaen on the caſe will undoubtedly lie againſt 


* — 1 1 1 BS | Py 4. DT FW OE "ow WY 4 ati 4< 1 II 1 1 1 4 — 
. 


that of Tra v. Las is his; that the | c. 19, and the ſureties had been ſufficient; 
"ſheriff is Tiable no farther than the ſureties and that the extent of their reſponſibility is 
would have been if he had done his duty. | limited by the ſtatute to double the value 

by taking a boud under the Rats 11 Geo, 2. of the ds diſtrained, 
Wo: ef 1564S r be 
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the ſheriff, the Court upon the motion of the landlord uſually 


proceeds (in order to fave expence) by way of rule (a) 257775 
the ſheriff, and if he * it will grant an attachment. 


But I She that als v very different 580 the preſent ; be- 
cauſe there if the ſheriff takes the goods in execution and re- 
moves them before he pays the landlord his year's rent, the exe- 
cution {which is the proceſs of this Court) is irregularly executed, 
being executed contrary to law, and therefore the Court will in- 
terpoſe. But there is no proceſs of this Court which directs a 
bond to be taken, nor would the Court ſtay the proceedings in 
replevin for want of the taking of ſuch bond: but it is taken in 
purſuance of the directions of the act and not of this Court; and 
therefore though no bond be taken, there i is no contempt of this 
Court. . 


My Brother Burnett "Herve to think my diſtinction ri _ 


However we gave no e but ordered this point to be 
thoroughly conſidered and ſpoken to.“ 


(on che laſt day of the term the rule was diſcharged.) 


« And now (3) Bootle Serjt., to whom we had recommended 
it to ſee if he could find any precedent before the act of an at- 
tachment having been granted againſt a ſheriff for not taking 
proper pledges, very fairly admitting that there was no ſuch pre- 
cedent, and that he thought the point was agaiaſt him, deſired 
chat his own rule might be diſcharged (e). 3 


1 Vide Busben v Kimpſon, 2 Wall, | 2 Bl. Rab. 1220, the Court of Com- 

149; Darling v. Hill, Rep. temp-- Hardw. mon Pleas, on a ſummary application, 
255; N ft v.  Heages, r 2113 | and made a rule on the ſheriff, under-ſheriff, 
Andr 219. s and the replevinclerk, who had refuſed to 
(%) On the laſt day of the term. diſcover the names of the pledges taken on 
(e) In R. v. Lewis, Tr. 28 Geo. 3. | granting the replevin, to pay to the de- 
The Court of King's Bench alſo refuſed | ſendant in replevin the damages and coſts 
to grant an attachment againſt the ſheriff | recovered by him. See, however, Lord 
for not taking a replevin bond, 2 D.& E. | Kenyon's obſervation on that oaſe in Tea v. 
enn. But i in the caſe of Rebeat. Arton, SI, 4 D. & E. 43 5. 
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Tu wa 


In replevin 
the defend- 
ant avowed 


&c, and 


' Premiſes con- 


ſtated in his 
avowry that 


by leaſe and 


releaſe he in 

conſideration 
of an annuity 
therein men- 


tioned con- 


veyed certain 


raining the 
place where 
&c to the 
Plaintiff in 
fee, ſubjeR 
to a rent- 
charge pay- 
able to the 
defendant * 
during her 
life, with 
wer of 
diſtreſs for 
non-payment 
of the an- 
nuity ;z and 


that by virtue 


of the leaſe 
and releaſe 
and by force 
of the ſtatute 


&c the plain- 


the, plaintiff was poſſeſſed &c, the reverſion thereof belonging 


tiff became 
ſeiſed in ſee 
&c; and then 
ſhe juſtified 
&c as a diſ- 
treſs for non- 
payment of 
the annuity. 
Pleas in bar; 
Iſt that the 
plaintiff 
never was 
ſeiſed & c in 
fee; 20ly, 
(admitting. 
that the de- 
fendant did 


by the leaſe 


bargain and 
ſel] &c to the 


. 
„ © % . Ez # * — 4 * 
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p : 1 FA 


his heirs for ever the ſaid reverſion 
have and to hold the ſame to the plaintiff and his heirs, to the 
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following Wag of the Court was * by 


miller, Lord Chief A & wum in N which "ON plain- 
tiff declares for taking one red ox, one brown ox, and two 
brown ſteers on the. 98th of March 1 4 Geo. 2. at a place called 
Trewoodla at Southill in Cornwall, and detainiug them &c. 


Damage 131. 


The t Mary avows in hor 6 own right, and the defend- 
ants Thomas and Samuel as her bailiffs acknowlege, the taking &c; 
becauſe they ſay that long before the time when '&c. viz. on the 
25th'of Marth 4 Geo. 2. by arcetrain indentute made between 


the ſaid Mary and the pinion the ſaid Mary for the conſider- 


ation af a ſum of money did bargain and ſell to the plaintiff 


all that moiety or halfendeal of all thôſe meſfuages &c in Tre- 
woodla in the pariſh of _Southill, whereof the ſaid cloſe wherein 
&c then and long before was and is parcel, together with a 
certaih partel-of' common, and all other appurtenances &c to 

e ſaid meſſuage & belonging then in the occupation of the 


| plaintiff, to, hold from the day next before. the date of the ſaid 


indenture for one year; by virtue of which bargain and ſale 


to the ſaid Mary and her heirs, and being ſo poſſeſſed and the 
reverſion thereof belonging to the ſaid Mary and her heirs as 
aforeſaid ſhe the ſaid Mary afterwards and before the time 


when & by another indenture made 26th of March 4 Geo. 2. 


between the ſaid Mary and the plaintiff for and in conſideration 


of tlie annuity therein -mentioned to be paid to her from and 
out of the premiſes during her natural Hife and of 15. to her 


in hand paid by the, plaintiff did releaſe to the ſaid plaintiff and 
with the appurtenances, to 


e for a year) that at the time of making the bargzin and ſale the defendant was only ſ-iſed &c 
r her life, the reverſion in fee then belonging to another, tra veiſiog that the defendant was ſeiſed of 
the reverſion in fee. 


On demutrrer both 
becauſe it traverſed on 


ples were holden bad; the firſt becauſe it denied what was before admi:ted, and 
a conſequence of law; the ſecond, becauſe it admitted that the defendant 


had an cftate Cafficient I juſtify the diſtreſs, 


uſe 


9 
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ule of him and his heirs for ever, ſubject to the payment of the 1742. 
rent · charge or annuity thereafter mentioned, that ãs to ſay, chat * 
it ſhould and might be lawful for the ſaid Mary and her aſſigns 1 N 'S 
during the term of her natural life to have ant] receive one n 
annuity. or yearly rent=charge of - 7/7 105. of lawful-money of 
Great Britain free from all taxes &, ànd to be paid at the four 
moſt uſual feaſts, viz. the feaſt of Saint Jobn the Baptift &c, by 
four even and equal portions z and by the ſaid indenture it was 
agreed that if the ſaid annuity of 7. 107. ſhould be behind and 
unpaid twenty - one days after any or either of the ſaid feaſt days 
&c it ſhould and might be lawful for the ſaid Mary and her 


aſſigns to enter upon the premiſes and to diftrain &c; by virtue 1 
of which ſaid leaſe and releaſe and by force of the ſtatute &c th 
the plaintiff entered into and became ſeiſed of the premiſes &c I 11 
in his demeſne as of fee, ſubject &c; and the defendants juſtify 4188 
taking the cattle ' by way of diſtreſs for 9 J. 7. Gd. arrears of Ml 
rent due for a year and a quarter ending at Chriſlmar 1739 and 1 
not paid within twenty-one days afterwards, wherefore they 186 
pray . &. 1 
The plaindif to the avowry, aaa thats 5 never entergd 1718880 
into the ſaid premiſes by virtue of the leaſe and releaſe, for plea 1 
faith that he never was ſcifed of the ſaid premiſes mentioned i ö i 
in the faid indenture. of releafe in his demeſne as of fee; and this 1p 
he pay wrt be . by theory, 18 
And for kunber ies by leave of the Court / faith chat true it 88 
is that the ſaĩd Mary on the:25th of March 4 Geo. 2. did by her * 4 
ſaid indenture bargain and ſell to the plaintiff a moiety or 1 
halfendeal of all thoſe meſſuages &c to hold from the day before 4 1 
the date theredf for one year, by virtue of which bargain and gy 
fale and the ſtatute &c the ſald plaintiff became poſſeſſed of the Wh. 
premiſes Sc; and further ſaith that at che time of making the 1 
ſaid bargain and fale the ſaid Many was oily ſeiſed of the ſaid - 5k 
premiſes as of her freehold for the term of her life, the rever- 3 
ſion theredf belonging do Mannell and his theirs, who 34 
is feiſed thereof to him and his heirs ; -and-traverſes that Mary 1 
was ſeiſed of the reverſion-of the premiſes to her and her heirs | bn! : 
in manner and form as the defendants in their avowry have 248 


acknowledged; 


. Burris 
againſt 
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atkhdwledged;;: and this wh ee is e to . &c; ad, 
Pray FRET re. | | 


To both theſe * of the | pint the defendants 8 . 


nerally, and the plaintiff joins in demurrer. And upon theſe 
two ne the cauſe comes now before the Court. 


To the feſt plea there are two obje@tions 8 
iſt, That it denies what is before admitted; 
| F #763976 is my of. a ene of law. 


And we are of en that ths Grt plea'i is bad! in 7 theſe 
reſpects. | 

Firſt, Becauſe the plaintiff has denied that he was ſeiſed ! in 
fee by virtue of the leaſe and releaſe, though he has in effect ad- 
mitted it before. For in this plea he has not denied, not even 
by way of proteſtando, that M. Mannell was ſeiſed in fee at 
the time of making the leaſe and releaſe; and though he has 
denied it in his ſecond plea, that will make no alteration, it 
being a known rule and never controverted that one plea 
cannot be taken in to help or deſtroy another, but every plea 
muſt ſtand or fall by itſelf. | And as he has admitted in this 
plea that Mary was ſeiſed in fee, and that being ſo ſeiſed ſhe 


made a leaſe and releaſe to the plaintiff and his heirs, the neceſ- 


ſary conſequence of that is that he muſt be ſeiſed in fee by 
virtue of ſuch leaſe and releaſe; for I defy any one to put a 
caſe, where a perſon ſeiſed in fee makes a leaſe and releaſe to 


another and his heirs, and yet the grantee ſhall not be ſeiſed in 


fee; | and ook this is the wy ik * by this. . 


| Secoadly, If there t he! any danke of this, (but there 
certainly is none, ) the only. doubt would be, whether this be the 
neceſſary conſequence in law, that is, whether theſe deeds of 
leaſe and releaſe; have this operation in law or not. And it is 
a certain; known rule, never that I know of once controverted, 
that a man cannot traverſe a conſequence of law; and for this 


plain reaſon becauſe it is a matter of law and not of fact, and 
therefore not pe be tried by a jury. 


(a) The caſe was argued on the 22d of , port 'of the demurrer and by Gapp?r 
Serjt. contra. 
We 


| MVSEVM 
BRITANNICVM 


— 
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8 therefore clearly of opinion with the defendats that - 
dals pas in bar of W net good. 5017 


At the ena plea: it is a matter of nuch e een 
: and. upon the firength of the cafes in Dyer and Hobart which 


and by, F own 1 was at firſt of opinion that the ſecond plea 
vas a good bar to the defendant's avowry. But upon further 
eonſideration, and conferring with my Brothers, I have altered 
my ſentiments. And we are all now of opinion that the ſecond 
plea is not good, and that this caſe is plainly diſtinguiſhable 
from all the caſes which were cited to ſupport this plea. That 
a matter which is not material, if alleged hy a plaintiff in a 
declaration or by a defendant in a plea or avowry, may be in 
many caſes traverſed by the other party, and that the eſtate 
in fee of the defendant Mary being alleged by her avowry 


(though ſhe need not have ſaid that ſhe was ſeiſed in fee) may 


be traverſed in the preſent caſe, we do not deny; and the caſes 
which were cited go no farther, 


| In Dyer 280, 50. 15. nothing r more. was 8 (and 3 
nat in the principal caſe but in a caſe that was there cited) than 
that a man may traverſe a ſeiſin in fee, when it is particularly 


alleged in an ayowry. But in that caſe by way of inducement 


the plaintiff ſhewed that if the perſon were not ſeiſed in fee 
the defendant had no right to the rent avowed for; and it is 


the ſame caſe, or exactly to the ſame effect, which is afterwards 


reported in Dyer 312. pl. go. 


he caſe in Dyer 365. Pl. za., which was the caſe that was 
moſt relied upon, was thus. In repleyin the defendants juſtified 


taking the cattle as bailiffs of Sir Francis Leke as being damage 


feaſant in a cloſe which was his freehold : the plaintiff pleads in 
bar that he was ſeiſed in fee of a cloſe called Bytclo/ adjoining 
to the ſaid cloſe of Sir Francis Lebe, that Sir F. Lebe &c of 
Tight ought to keep up the fences between theſe two cloſes, and 
that the cattle eſcaped into Sir F. Leke's cloſe by reaſon that 
. thoſe fences were out of repair. The defendants in their re- 
plication, proteſting that there was no ſuch right of incloſure, 
far plea ſay that the ſaid cloſe called Butelaſe was the ſoil and 
| E freehold 


were cited for the plaintiff, and which I ſhall take notice of by 
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1742. freehold of the Earl of Shrewſbury, and traverſe the plaintiff's 
ET being ſeiſed in fer; and it was holden to be a good traverſe, 
N becauſe though the plaintiff need not have ſet forth that he was 

ELI. T7 ane; | 5 
ſeiſed in fee, (for if he had ſaid that he had only an eſtate for 
life, for years, or at will, it had been ſufficient to have ſupported 
his plea) yet if he will give his adverſary this advantage by al- 
leging that he had an eſtate in fee which he need not have 
done, the Court were of opinion that the traverſe was good. 
But it is obſervable in that caſe that the defendants were ſo far 
from admitting in their plea that the plaintiff had an eſtate for 
life, for years, or at will, that they expreſsly ſaid that the ſoil 
and freehold was in another, which I ſhall ſhew n dis 
7 INES it from the preſent caſe. 


= ; What is rata in the "mY of Diss) v. Fitzherbert, Hob. 103. 
is merely founded on theſe caſes in Dyer, and does not carry it 
a jot farther; nor do l know that it has been carried farther in 
'any Caſe whatever, 


But in the preſent caſe the plaintiff is ſo far from denying 
that the defendant Mary had an eſtate ſufficient to juſtify the 
diſtreſs, that in his plea by way of inducement to his traverſe 

be expreſsly admits that ſhe had an eſtate for life at the time of 
her making the leaſe and releaſe, and that ſhe is ſtill living. It 
appears on the whole record, by the plaintiff” s own admiſhon, 
that the diſtreſs was well taken; for though the plaintiff's 
traverſe were true, that ſhe had only an eſtate for life and not 
an eſtate in fee, if ſhe had an eſtate for life the rent was due 
and payable to her during the continuance of that eſtate, If 
indeed by way of inducement he had faid that the eftate was 
in another, or that Mary was poſſeſſed only of a term for years 
which was expired, this would have altered the caſe. But as he 
has admitted that ſhe had an eſtate for life, this plainly diſtin- 
Suiſhes it from all the caſes that were cited on this head. 


To this 1 think there can he but three objeQtions made, one 
of which was made at the bar; 


Firſt; That the leaſe and releaſe made by Mary, being only 


tenant for life, to the plaintiff and his heirs was a forfeiture of 
| | her 
L iy | 


— - a 
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het: eſtate for life; and: ſo the plaintiff took nothing by the 
grant, and therefore was not obliged to pay the rent. 

F, The other two objections not made at the bar are, 

- Secondly, That this was a cheat on the plaintiff, who would 
not probably have agreed to pay ſo much rent during the life 
of Mary but in conſideration that he was to have the eſtate to 


him and his heirs after her death, and that this is expreſsly laid 
in the avowry to be the conſideration of the deed of releaſe; 


Thirdty ; That it is only ſaid by way of inducement that 
Mary was tenant for life, and that what i is ſaid only by way of 


- inducement is not material. 


To the firſt objection there are two anſwers; : 

iſt; That if the leaſe and releaſe did create a forfeiture, it 
would be no objection in the mouth of the plaintiff until he 
was actually evicted. For ſo long as he continues in poſſeſſion, 


he ought to pay the rent; and he has not ſhewn or pretended 


any eviction. 

2dly, The ſecond anſwer is that a leaſe and releaſe by a tenant 
for life do not create a forfeiture; and the caſes which were 
cited prove no ſuch thing. - For in x Co. 140; Cro. Eliz. 131; 


1 Leon. 125; and 1 Rel. Abr. 854 ; it is only held that a fegfinent 


in fee by tenant for life is a forfeiture of his eſtate, which is 
certainly true, of a feoffment: but by leaſe and releaſe (a), by 
which a man only conveys that which he has a right to convey, 
there is no forfeiture created. And ſo it is expreſsly ſaid in 
Co. Lit. 328. a.; and it is fo eſtabliſhed a rule in all the books 
that I need. not cite any other caſe to ſupport it. | 


As to the ſecond objection: it does not appear on the plead- 
ings whether the reut reſerved be more than the yearly value 
of the eſtate. If not, there is nothing in the objection: but 
if it be, it is no objection at law; but the deed will be equally 
good and the rent payable during the continuance of the eſtate 


for life, though it may perhaps be a en for relief in 
equity. 


00 See Scymour's caſe, 10 C. 95; | and Doe d. Neville v. Rivers, 7 D. & E. 


Machell v. Clarke, 2 Ld. Raym. 779; | 276, as to the effect of a leaſe and releaſe ; 


* Tyrrel v. Shifſon, 3 Burr. 1703; \ by a tenant in tail, 
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2: As to the third obfe ien: it depends entirely upon this, whes 

ther what is ſaĩd in the inducement” to tlie traverſe be material 

or not. Aud we are all clbarly of opinion that it is ſo. And ſo 

it plainly appears to be by the caſe of Sir Walter Sands v. Lane, 

_ 00.  £liz, 667, and ſeveral: other caſes. | | 
\_  * Judgnient therefore muſt be for the defendants,” 


_ 
' Maher, 


l Þ * . | . 
* 


1 — N We did not confult my Brother Forigcus A, he 
Not Being in Court at the arguing of the cafe; but Mr.]. 


Parker, who this day kiſſed the King's hand for the office of 
Lord Chief Baron, agreed with my Brother Burneit and me.“ 


M. 16 G. 2 The Maſter, Wardens, and Society of the Myſtery 
Nov. h. of GuxMAR ERS of the City of Loxnpow againſt 


STEPHEN FELL. a 
A hela, 1 HE opinion of the Court was delivered as follows by 
made by the | 
Gunmakers” | | „ | N el - 
Company mille, Lord Chief Juſtice. -* Debt; in which the plaintif 


member ſet forth the charter 14th of March 13 Car. 1., by which the 


— — Company was incorporated, which reeites the great inconvenience 


3 that happens to the public by unſkilful perſons making trying 
proved „5 proving guns, and for reformation of ſuch abuſes and in 


2 + qd order that the trade may be carried on in a proper and ſkilful 


a member, in manner the King conſtitutes and appoints ſeveral perſons therein 
London or | | 
within four named and all others then uſing or who ſhould thereafter uſe 


il 3 d ; . . — . . . 
= tn OW the art of gunmaking within the city of London or within four 


ber ſhould miles compals thereof, and all ſuch others as ſhould be accepted 
rike his | | | , | 


ſtamp or and admitted in ſuch manner as ia the ſaid letters patent is ex- 
mark on the © . | | | | 
barrel of any Preſſed, to be a body corporate by the name of the maſter war- 
erſon not a | | Wa | | 

vir of the Company &c, under a penalty of tos. for each offence,” was holden not good, as be- 
ing in reſtraint of trade; it not appearing from any thing ſet Fefth in the declaration that there was 
any adequate reaſon for theſe refiraints or any conſideration to the perſons reſtrained. ; 

— General reſtraints of trade are bad: particular reſtraints, either as to time or place, are good, if 
for a ſufficient confideration. * | | 

—A bye-law, made by the Gunmakers? company, inflicted a penalty, half to the uſe-of the poor of 
the Company, and half to the uſe of the diſcoverer, without ſaying who was to ſue for it; whether the 
Company may not ſùe for the penalty? Qu. 3 | 

In an action for a penalty ſor breach of a bye-law, whether it ſhould not be poſitively ſtated that 
the defendant was ſubje& to the bye-law when he did the act complained of? Qu. | 

— And whether it be ſufficient if it be ſtated to have been dbne on a day (after a viz.) aſter he was 
ſabje& to the bye · law, as it appears on other parts of the declaration ? Qu. 


#2 | dens 


8 MIcHAELNMAST TERM, 16 Geo. II. C. P. 

| 4 arid ſociety of the myſtery of gunmakers of the city of 
| London; and gives them ſeveral powers, and (amongſt the reſt) 
* power for the ſaid maſter wardens and aſſiſtants of the ſociety 
of gunmakers for the time being or the greater part of them, 
whereof the maſter and orre of the wardens to be two, to make 
ordain and- conſtitute ſuch reaſonable acts orders decrees and 
ordinances in writing as to them ſhould ſeem meet for and con- 
cerning che art trade and myſtery of gunmaking and the well 


ordering and government thereof within the ſaid city of London 


or the liberties thereof and within four miles of the ſame, and 
alſo for the reformation of ſuch abuſes and deceits from time to 
time in uttering inartificial unmerchantable bad and deceitful 
guns, or parts of guns &c, whereby his Majeſty's ſubjects might 
be damnified or endangered &c, and to inflict pains and penalties 
by fines &c for the breach of ſuch bye-laws &c. The plaintiffs 
further ſet forth that the ſaid charter was accepted and hath been 
ever ſince ated under. And that at a court of the maſter war- 
dens and ſociety aforeſaid commonly called a Court of Aſſiſtants 
held roth of October 1672 by and before Robert Murden then 
and there being the maſter and J Stace and Robert T. Tough 
| then and there being the wardens of the faid ſociety, and four- 
teen others, (named in the declaration) being a greater part of 
the aſſiſtants of the ſaid ſociety, the ſaid maſter wardens &c did 
make ordain and publiſh a certain ordinance or bye-law i in writ- 
ing for the good rule and government of the ſaid Company, and 


did thereby order that from thenceforth no ſworn mem- 


ber of the {aid Company ſhould fell or deliver by way of ſale 
the barrel of any manner of hand-gun dagg or piſtol ready 
proved to or to the uſe of any perſon whatſoever of the ſaid 
art within the ſaid city or liberties or four miles com pals thereof 
who is not admitted and ſworn a member or free brother of the 


ſaid Company, nor ſhould ſtrike or ſuffer to be ſtruck his pro- 


per ſtamp or mark upon the barrel or barrels of any ſuch perſon 
not admitted and ſworn; upon pain of forfeiture of 105. for 
every ſuch barrel; a motety thereof to the uſe of the poor of the 
ſaid Company, 9 a moiety to the uſe of the di Yeoverer, and a hop 
made of his proof till conformity or payment.” 
The plaintiffs aver that ſuch ordinance was and is good and 
ale and not repugnant to the laws or ſtatutes of the 
TE 


335 


1742. 


— — 


The Maſter: 


&cof Gun 
makers &c 
againſt 
FELL. 


R 


Jt. 


— — 
IS AED oh = yp — 


— ITT 


— — — — 
* 
— — 8 . = * 
— * 1 . 5 8 8 2 X 
S SPY * 2 2 — a 2 — es EST 
= 2 —— ; l > 2 7 — 
N "to 5 p — 
p f . 3 8 — C 0 * 
c — 7 — 2 AA ER - _ X — — — 2 2 
— "Oe . 7 — — « 2 — 
2 _ \ ; = * 2 2 1 
22 — — wx" — —— . 2 i =. A — 0 5 . 2 — - _ _— RR F — G. > = 8 — — by 
* X _ ES Ib - = wy 22 


uf 2 2 OT * 2 2 
— — — — — —— 
. D EI — bk = 


we — 


—.— 


2 — 2 


— — 


Re 5 rae 2 
1540 mm a 
. 


— — 
D 


— — - — — 
— . — — on PO EI; 
— 4 


8 


— — — 
- 
— 


2 2 


. 


_—— ——ů— — Dy — 


— 
— — 2 ——— 


— 


* 
— — neu. 1 
—— ' 


= — 


4 


| 2d mmm | 
g — 5 — 2 "+4 _ 1 — 
— > 2 4 — 4.4 * 
—— ; III GH 
— — iis A rn en. x — 5 11 
* 


— — 
+ + 4 1 
2 . 
4 4 
po . ; F 
2 Zr . Le IE Ca» 
— 2 =I "Ws 


hos — 
— — > 4 
Sen — — —— 


385 
| 224 


r r and they aflign for breach, firſt, that the defendant long after 
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: 


kingdom, nor to the euftors or uſages of the city of London; 


the making of the ſaid letters patent, to wit, on the 27th of 


June 1728 was admitted into the ſaid Company and ſworn 


4 member thereof, and from thenceforth hitherto hath continued 
a member thereof, and for all the time aforeſaid hath uſed and 
exerciſed the art of gunmaking at Zondon aforeſaid, and then 
and chere had notice of the ſaid bye-law; and that the ſaid de- 


fendant long after the making of the ſaid bye-law, to wit, on 


the 1ſt day of Jane in the year 1739 at London aforeſaid: fold 
a great number of barrels of hand- guns, to wit, fixty barrels of 
hand-guns ready proved to one John Halfbide, which ſaid John 
Half hide at the time of the ſale” thereof did uſe and exerciſe the 
faid art of a gunmaker within the faid city of London, and who 


at the time of the fale of the ſaid gun-barrels was not admitted 


and ſwort'a tmertiber or free brother of the ſaid ſociety, contrary 


to the form of the ſaid ordinance; whereby the ſaid defendant 
| hath forfeited atid otight to pay to' the plaintiffs 30 l. to wit 


165. for each of the ſaid barrels of hand- -guns ſo fold by hin 
to the ſaid Pal If bide as aforeſaid, whereby an action hath gc- 
crued to the ſaid plaintiffs to demand and have of the ak de- 


fendant the faid 300. parcet of the ſaid 60 J. 
Secondly, They aſſign for breach that the ſaid defendant aftet 


the making of the ſaid ordinance, to wit, on the 2d day of June in 
the year 1739 at London aforeſaid he the ſaid defendant then and 


there being admitted and ſworn a member of the ſaid Company 
did ſuffer to be ſtruck his proper ſtamp or mark upon' a great 
number of barrels of hand-guns, to wit, upon ſixty barrels of 
hand-guns of the ſaid John Halfbide, which ſaid Job Half hide 
at the time of the ſtriking of ſuch ſtamp or mark upon the ſaid 


| barrels of hand-guns did uſe and exerciſe the ſaid art of a gun- 


maker within the city of London, and who at the time of the 
ſtriking of the ſaid ſtamp or mark was not admitted aud fworn 
a member of the ſaid company, contrary to the form of the or- 
dinance aforeſaid z whereby and by force of the ſaid bye-law 
the ſaid defendant hath forfeited and ought to pay to the ſaid 
maſter wardens and ſociety 30 J., to wit, 10 5. for each of the 
faid barrels ſo ſtruck with the ſaid ſtamp or mark; whereby an 


action hath accrued to the ſald maſter wardens' did ſociety 10 


9 | | demand 
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* and have of the ſaid defendaar the ſaid 3od. reſidue of 1742. 
the ſaid 607; nevertheleſs che ſaid defendant, although he hath — does 
peen oſten requeſted, hath not rendered to the ſaid maſter war- K of Gon« 


akers 
dens nnd ſociety the daid 600. or any part thereof, but hath vt 
wholly refuſed and ſtill doth refuſe to render the ſame; a⁴dt 
the ſaid maſter wardens and ſociety ſay that they are damnified 


to the value of o/.; and therefore they bring ſuit -8&c, 


The defendant ſays that the declaration of the ſaid mafter 
wardens &c and the matters therein contained are not good and 
ſuſſicient in law for the ſaid maſter &c to have or maintain their 
ſald action againſt bim ; to which. declaration and the matters 
therein contained he the ſaid defendant is not under any ne- 
ceflity nor bound by the laws of the land to make anſwer, and 
this he is ready to verify; wherefore for want of a ſufficient 

declaration in this behalf he prays judgment, and that the ſaid 
maſter wardens and ſociety of the myſtery of gunmakers of the 
city of London may be barred from having or mäntainitg their | 
action aforeſaid againſt him the ſaid defendant. 


The Mlciotiff Join ws demurrer, and-pray judgment, and their 
ſaid debt, together with the damages by reaſon of detaining the 
Jaid eee to them. 

And upon this 8 to the plainly a cauſe 
comes now in en whoa deln the Court. 


There have been three ns N taken to the 1 5 
declaration; 


iſt, That the We: on which the action is founded, is not 
good; 
2dly, That, if it be, the breaches are not well aſhgned. 
3dly, That, if the bye-law be good and the breaches well aſ- | 
ſigned, the action cannot be brought i in "the name of the cor- 
poration. 


0 This caſe was argued on three (e- | ſupport of the demutrer, and by Birch 
veral days, igth of June 1740, 1oth of | King's Serjt. and EYE Serjt. * the 
June tyat, and agd of June 1742, by plaintiffs. 

Gains King's Serjt. and-Uriin . 4. in]. 
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The Maſter 


&c of Gun. 
ainſt 


ELL, 


MICHAELMAS' TERM, 16 Cre. Wan 
As to the firſt objection, we are of opinion, and ſo are my 


Brother Forteſcue and my late Brother Parker, (now Lord Chief 
| Baron) that the bye-law 18 not good as ſet forth in this declara- 


v akers & 
—_— tion. It is very probable that if other parts of the charter and 


other bye-laws of the corporation were ſet forth, it might appear 
to be a good bye- law: but we can taker notice of — but 
what is ſet forth in the pleadings. 


The FTRIDE rule is that all reſtraints of trade, (which the 
law ſo much favors,) if nothing more appear, are bad, This is 


the rule which is laid down in that famous caſe of Mitchel v. 
| Reynoldc, which is very well reported in 1 P. Wms. 181; in 
which Lord Macclesfield took ſuch great pains, and in which all 


the caſes and arguments in relation to this matter are thoroughly 
weighed and conſidered ; and therefore I will not repeat them 
to you again in worſe words, but refer you to that report, where 
you may ſee all the caſes cited which relate to this point, and 


where it is conſidered i in wry light in in which I think 1 it is poſlible 


to conſider it. 


good. For it is to be conſidered rather as a regulation (5) than 


But to this general rule there are ſome exceptions; as firſt that 


if the reſtraint be only particular in reſpect to the time or 


place (a), and there be a good conſideration given to the perſon 
reſtrained, a contract or agreement upon ſuch conſideration ſo 


reſtraining a particular perſon may be good and valid in law, 


notwithſtanding the general rule; and this was the very caſe of 
Mitchell v. Reynolds, where ſuch a bond was holden to be good. 

So likewiſe if the reſtraint appear to be of a manifeſt benefit 
to the public, ſuch a reſtraint by a bye-law or otherwiſe may be 


à Te- 


| {a) See the caſes of Clerke v. Comer, | bills of mortality, under a penalty, was 
Caf. temp. Hardw. 53; Cheſman v. holden to be a valid agreement. The 
Nuinby, 2 Str. 739, Forteſc. 297; 2 Ld. | laſt- caſe was that of an Miau to a ſur- 
Raym. 1456, and 3 Bro. Parl. Caf. 349; | geon. 


and Davis v. Maſon, 5 D. & FE. 118.; | (6) See the following caſes reſpe&ting 


in the two former of which an agreement | bye-laws made by public companies, and 


by an apprentice, in conſideration of being | what bye-law is conſidered only as a re · 


taught his trade; not to carry on the ſame gulation, and what as a reſtraint, of trade; 
trade, in one inſtance within half a mile of | Freemantle v. The Company of Silkthrow- | 


the maſter, and in the other within the [ern 1 Lev. 229; Cuddon v. Eaftwich, 


| . Salk. © 
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8 
a reſtrsint; aud it i is for We udeantage and not the detriment of 1742. 
trade that proper regulations ſhould be made in it. And it is N +" 
plain by the recitals of this charter granted to the Gunmakers'“ &c of Gun- 
r which this corpo- 2 
ration —_ weak Fix 


* u berebee 55 U this ele and this exception that we muſt 
try the 'ipreſent caſe. And firſt it is certain that both theſe 
| bye-laws (a) are reſtraints upon trade, and therefore bad unleſs 
they fall under the exception. To oblige a man after he has 
finiſhed his batrels not to ſell them to any one (5) but one who 
is admitted of the Company is a great reſtraint upon trade. 80 
Hikewiſe not to put his mark or to ſuffer his mark to be put 
upon the barrel of any perſon not admitted of the Compaay is 
a very great hardſhip and reſtraint, unleſs there were a parti= 
eular reaſon for it. But it does not appear from any thing that 
is ſet forth in the declaration that the charter has given any di- 
rections, or the Company made any bye- laws, concerning the 
regulation of that particular branch of the trade of fitting the 
barrels into the ſtocks; and if not, no reaſon can be aſſigned 
why other perſons may not do it as well, and ſhould not be per- 
mitted to do as it well, as thoſe who are members of the Com- 
pany. Nor does it appear by the declaration that the particular 
marks which every perſon of the Company puts on his own 
barrels / are an evidence that ſuch barrels have been tried and 
proved by the Company, or that ſuch marks may not be put on 
before they are tried and proved, or that there is any method 
whatſoever preſcribed either by the chatter or any bye-laws for 
trying and proving barrels made by members of the Com- 
pany. And as we can preſume nothing but what is ſet forth, 
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Salk. 193 ;-Wamil v. The Chamberlain of | 


the City of London, 1 Str. 675 ; Befworth | 


v. Hearne, 2 Str. 1085, Ane. 913 


Harriſon v. The Chamberldin' of Lindon, | 
1 Burr, 12; Green v. The Mayor of | 
Durham, ib. 127; The King v. The Ma ** 
ter and Wardens of the Surgeons Ca: in 
Lenden, 2 Burr. 892; The King v. Sir | 
T. Harriſon, Chamberlain of London, 


— _— 1 


259; and The Butchers“ Company v. Mo- 
rey, 1 H. Bl. Rep. 371. 
(a] In truth it is only one bye- law, 
conſiſting of two branches. | 

() The bye-law is not fo etenfive; it 
merely reſtrains the members of the Conr- 
pany from ſelling barrels * to any perſon of 
the ſaid art within the ſaid city or liber- 
ties or four miles compaſs thereof who 
is not a member, 


3 Burr, 1322; Pierce v. Bartrum, Coiup. 


5 G 


likewiſe 
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1743. | Ukewile 5 is not good, as e Wh reftraint * trade without an 


- The FX... apparent n N 
&c of G- | + 
E The obj <a to the adi part of. thi wi that a top 
1: to be made of proof until conformity or payment of the pe- 
nalty, though we think it a good objection, affords no argument 
at all in the preſent caſe, becauſe a 'bye-law may certainly be 
good in part (a) and bad in part; and this aQion i is not 
r on that part of che bye -l x. 
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, © As maren we are of opinion that the bye-law, on which 

this action is founded, is not good in either part of it, the two 

other objections become altogether immaterial; and therefore 
I ſhall ay but very little upon them. 


As to the objeQtion that the breaches are not well aſſigned; 
we are rather inclined to think that the firſt breach is not well 
aſſigned, becauſe it does not appear that the defendant was 
guilty of the fact there laid to his charge after he was a member 
of the Company, unleſs the day which follows after the words, 
to wit, be material (5) ; which we think it is not. | 


. + There are many cafes in the books relating to this matter, but 
I think that no certain rule can be laid down concerning it, 
but the Judges muſt judge as well as they can from the na- 
ture of every particular caſe. I will mention only two in- 
ſtances to explain what I mean. In the caſe of an action on a 
promiſory note, it is generally laid in the declaration that after 
the day of the making of the a&, to-wit, upon ſuch a day 
ſuch a note was made; in which: cafe the very day ſet forth 
after the, to wit, is certainly material, becauſe; the ſame identical 
note muſt be proved; and it can be aſcertained only by the 
date; and if it be of another date, it is another note. But in 
the caſe of a declaration in ejectment, where the demiſe is laid 
upon ſuch a day, and the declaration goes on and ſays that af- 
terwards, to wit, upon ſuch a day the defendant ejected the 
e this day is Not material, becauſe if the defendant 


(a) But ſee Clarke v. Tuckett, 2 2 "|, ( z) vie. Shinner v. Andrews, I Sound 
uh NE. ans 


"% 


ejected 


8 MICHAELMAS. TERM, 16 Co II. C. p 391 


ciefted him upon any day after the day of the demiſe, it is ſuf- 1742. 
N And if the day of the ejectment be laid to be before Tue Mader 


the day of the demiſe, it muſt always be rejected as repugnant yy 2 Gage 
and immaterial, but does not. vitiate the declaration. But this gg 
objeQion only lies to the firſt breach aſſigned ; for the ſecond 2 


is right in this reſpect. 


But thete is another objection that goes to both the breaches, 
that it is not laid that the defendant at the time of the breaches 
#new the perſons there mentioned not to be members of the 
Company. Whether or no it is neceſſary that this ſhould have 
been ſs laid, we give no poſitive opinion, becauſe i it 18 not ne- 
ceſſary. ; To be ſure, if it were in an indictment it would be 
neceſſary to lay it ſo; and we think at leaſt that it would have 
been better if it had been ſo laid in the preſent caſe. 


. 


4 - — 7 Au 
= a — 


There is but one objection that remains, which is that the 
Company could not ſue in their own name for theſe penalties, 
becauſe there is no direction in the bye-law, and beſides the 
penalty is not given to them but to other perſons, that is, a 

moiety to the uſe of the poor of the Company and a moiety to 
the diſcoveror (a). But we are inclined to think that if the 
bye-law were good, and the breaches well aſſigned, the action 
might be brought in the name of the Company (5). The Cham- 
berlain of London's caſe, 5 Co. 62. b., 1 Rol. Abr. 366. (C), and 
what is ſaid in the caſe of Player and Pere, Sir T. Raym. 324. 
are very ſtrong authorities i in ſupport of this opinion. But, as 


it is not neceſſary at preſent, we give no poltive opinion | 
upon this point. : . SO Wo 
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Upon the while therefore, though we were very much 
inelined (as far as juſtice would permit) to give judgment for 
the Plaine, being fatisfied that they are a. very uleful Com- 
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(a) The on e not | kad PER 1 (4) lathe cal of The Maſter 2 IA 
brought by any diſcoveror ; for though a2 and Commuonalty of Feltmakers V. . Davis, 
body politic may make a bye-law, ſubject- Beſ. & Pull. 98, it was holden that 
ing thoſe wha infringe it to a penalty, the maſter wardens and commonaliy of a 
they cannot give an action 1% franger-to | company could not ſue for a penalty for- 
recover ſuch penalty. Badwie v. Fennell, feited to the maſter and wardens, to the 
3 Wil 237 ; and Totterdell and Harris, | uſe of the maſter- wardens and com- 
Maſters of . the Taylors G. at Bath, v. pany. & 

9 2 Vi 266. 
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The Maſter 
&c of Gun- 
pert * & 
agaluſ 


F ELLs 


H. 16Geo. 2. 
Thurſday, 
Jan, 27th, 


The ſtat. 18 
Bliz.c.. . 3. 
which gives 


. Colts to de- 


fendants ia 
polar 
ions 5 if the 
plaintiff be 
nonſuit, ex- 
tends to ſub. 
equent as 
well as prior ' 
ſtatutes. 


menus TEAM, 06.1. 0. f. 
pany, and thet it is of great conſequence o he public that 
the art of gunmaking ſhould be put under proper regulations, 
yet we are obliged in juſtice to be of opinion that this bye-law 
is not ſufficiently ſupported by any thing that is det forth in the 
declaration, and that ee mt muſt be for the de. 
| fendant.” 


\ 


Würze qui tam gu- Daxvr. 


Mons (a) for coſts on the plaintiff's s s being nonſuited. 
Action of debt for 2001. by the plaintiff as a common 
informer on the ſtat. 15 Car..2, c. 8. made to prevent butchers 
ſelling live cattle ; penalty double the value of the cattle; one 
half to the King, the other to the informer. No coſts given by 
the ſtatute to the informer, . Nil debet was pleaded; and the 
plaintiff was nonſyited at the laſt Cornwall aſſizes. 

The motion is grounded on the 18 Elzs. c. 5. %. 3. And the 
only queſtion is whether that ſtatute extends to forfcitures and 
penalties created by any ſubſequent ſtatutes, 

It was ſaid that the ſtatute of Charles the Second has only 


enforced the ſtatute 3 & 4 Ed. G. c. 19., by enlarging the penal- 


ties and a little altering the nature of the offence. It was ſaid 
alſo that there is not one word in the ſtat. 18 Elis. which im- 
plies. that it relates only to offences created before that time. 
And for the defendant was cited Pie's caſe, Hutt. 25, which was 
in 17 fac. 1. The informatian was on the 35 Elis. c. 6, which 
was a temporary act; and the queſtion was whether the de- 
fendant being found not guilty (5) was entitled to coſts; and 
faid there that this ſtatute 19 Eli. was a perpetual direction to 
all informers.  Doghead's caſe, 2 Leon. 116, Information on 
the 27 Els. c. 4; plaintiff nonſuited; and there held that, the 
- plaintiff not being a common informer, the defendant was 
not (e) entitled, but no objection that it was on a ſubſequent 
ſtatute. 2 Keb. 106; and 1 Sid. 311. An indictment for com- 
pounding an information without the leave of the Court, and ſaid 
oe this Court had on this ſtatute made many rules to compound 


ta) By Draper Serje. (e) But ſee The Mayor &c of Plymouth 
(5) He was found guilty, es v. Werring, Hil. 17 Geo. 2. C: B. pol. 


| ment was arreſted, 


5 5 penalties 


- 
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* created by: ſubſequent ſtatutes; which hes: that 
nnother clauſe of this ſtatute has been holden to extend to ſubſe- 
quent ſtatutes, though there are no ſtronger words there than in 
the preſent clauſe.” + Harris q. t. v. Reeve in B. R.; and Lamb 

mig — 1 177 45 | 


* 


* Belfeld: deſired time to 426 . 80. rule nib, widely was 
afterwards my abſolute *. 3 1 8 1 faying _ he did not 
oppoſe it. 


(a) Lauge! t. v. „ 4 222 177; 
Carter q. t. v. Tooting, M. 12 Geo. 1. 
there cited; and The Mayor cf P- 
mouth v. Werring, poſt, S. P; — See alſo. 
the caſe of Wilkinſon q- t. v. Allot, Cowp. 


ſuited in an aRion * * flat. 21 Hen. 8. 


c. 13, for nonrefidence, it was holden that 


the defendant was entitled to coſts, though 
it was ohjected that the ſtat. 18 Eliz. c. 5. 
did not extend to thoſe caſes where a 


366, where the plaintiff having been non- | moiety of the penalty is given to the King. 


” 
'F 4 
2 . ” " 
Ld . * 4 - N 
. — ” 
4 3 1 . © 


FORD Corman againſt Job's Coors. 


225 8 By 


Tus fitoning opinion of __ Court was delivered by. 
Oc 

Wi ler, Lord Chief Juſtice. - * Motion in Ie of 1 
The firſt count is on a promiſory note dated 27th of May 1732, 
whereby the defendant promiſed to pay to Henry Delany, or order 
150 guineas ten days after the death of his father John Cooke for 
value received; which note after the death of the father (which 
is laid to be the 2d of April 1741) was duly indorſed by Delany 


to the plaintiff. - The ſecond count is on a promiſory note dated 


the 15th of Fuly 1732, whereby the defendant promiſed to pay 
| to H. Delany or order fix weeks after the death of his father 50 
guineas for value received; the like indorſement laid after the 
death of the father as before. The third count is for money 
had and received &c 250 l.: but this is out of the caſe. The 


damage is laid at 300 oy and a general verdict for the plaintiff 
on bock notes. 


It 5 was infiſted (a) on Fir the defendant 3 in arreſt of judgment 
that theſe notes are not within the ſtat. 2 & 4 Anne e. 95 ; and 


| 5 (4) Thiseaſ was vera times argut- G07 12508 


393 
1742, 3- 


„ ip 
againf 


Dawa. | 


H. 16Geoe. 
Thurſday, 
Feb. ioth. 


A promiſory 
note payable 
to A. or order 
afterthedeath 
of g. is aſſign - 


able under the 


ſtat. 3 and 4 
An. c. gz and 
conſequently 
the indorſee 
may maintain 
an action v 
on it 8 ink 
the maker. 
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17% . fot that'they ave not.inderſable or allignable, ancconſequently . 
COU thi the phimiff who bridge this action #s/iridocſee cannnt 0. 

o_ cover at law: To fſhew- that theſe notes are not within: the 
| ſttatute a great many things were ſaid om the arguing of the caſe, 
and a great many caſes and authorities cited both out of the 
common and civil law books. But I think that all the objeQions 
that were made may be reduced to theſe two: general pofitions ; 
xt, Fhat the act of parliament only intended to pur promiſory 
notes on the ſame foot as bills of exchange; and that there- 
fore, if bills of exchange drawn in this manner would not be 
good and conſequently. not aſſignable, it follows that notes 
| drawn in this manner are not dene indorſable « or aſſignable by 
the ſtartite. : 
| adly, That the act was made * the au of trade 
and commerce, and conſequently was intended to extend only 


to ſuch notes as are in their nature negotiable, and that theſe 
notes are not ſo. 


Before 1 n theſe objections, I will ſtate the words of 

the act of parliament on which the queſtion muſt depend, 3 & 4 

An. c. g. intitled- « An act for giving like remedy on promiſory 

notes as is now uſed on bills of exchanges and for the better 

payment of inland bills of exchange.” Whereas it hath been 

held that notes in writing ſigned by the party who makes the 

fame, whereby ſuch perſon promiſes to pay to any other perſon 

or his order any ſum of money therein mentioned, are not 

affignable or indorſable over within the cuſtom of merchants, 

and that any perſon to whom ſuch note ſhall be aſligned indorſed 

or made payable could not within the ſaid cuſtom maintain any 

aQion on ſuch note againſt the perſon who firſt drew and ſigned 

the ſame, therefore to the intent to encourage trade and com- 

merce which will be much advanced if ſuch notes ſhall have the 

fame effect as inland bills of exchange and ſhall be negotiated in 

like manner, be it enacted that all notes in writing which ſhall 

after &c be made and ſigned by any perſon or perſons &c 

whereby ſuch perſon or perſons do or ſhall promiſe to pay to 

FEW ..* other perſon or perſons &c. his het or their order or unto 
1 the bearer any ſum of money mentioned in ſuch note ſhall be 
Re taken and conſtrued by virtue thereof due and payable to any 
ſuch perſon or perſons dee to whom the ſame is made 0” 
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4 alſo every ſuch vote ſhall be aſſignable. or indorſable over in 1742, 3. 
the lame manner as inland bills of exchange are or may, be ac- Co 
cording to the cuſtom of merchants ; and that the perſon or per Goes. 
ſons &e to whom the ſum of money is made payable. by ſuch 3 
note halb and may maintain an action ſor the ſame in ſuck 

manner as ha ſhie ov they may do upon any ialand bill of ex- 

change &c; and that the perſon or perſons &c to whom. ſuch 

nate is indorſed or aſſigned, or the money therein mentioned or- 

dered to be paid by indorſement thexeon, ſhall and may maintain 

his her or their action for ſuch money either againſt the perſon or 

perſons who ſigued ſuch note, or againſt any of the perſons who 

indorſed the ſame, in like manger as in caſe of inland bills of ex 

change.” The title of the act ſeems to refer to bills of exchange, 

and they are likewiſe referred to in the preamble, and the remedy 

is to be the ſame (a). But in the deſcription of the notes which 

are to be made aſſignable there is no reference to bills of ex- 
change; but the words are very general, and I never underſtood 

that the plain words of an enaQing clauſe are to be reſtrained 

by the title or preamble of an act (6). It has indeed been often 

ſaid, and I think very rightly, that if the words of an a& of 
parliament be doubtful, it may be proper to have recourſe to 

the preamble to find out the meaning of the Legiſlature : but 

where the words of the enacting part are plain and expreſs, I 

do not think that they ought to be reſtrained by the preamble; 
for the preamble may only recite ſome particular miſchiefs 
which have happened, but the enaQting clauſe may not only be 

calculated to prevent thoſe miſchiefs but others alſo of a like 
nature. Now the words of the enaCting part of this act are 
plain and elear and very general; and in order to bring à note 
within the defcription of that clauſe, it is only e 


(e) It was taken for granted in Tindal v. | able to A without adding *or to his order, 

Brown, 1 D. & E. 167; 2 D. & E. 186; — to bearer,” Smith v. Kendal, 6 D. 2 

boch in the Court of King's Bench and in | Z. 123-) as well as on a bill of exchange, 

the Exchequer-Chamber, and ſolemnly | by reaſon of the ſtat. 3 & 4 Au. c. g., 

decided in the caſes of Brown v. Hartodes, * which puts them both on the . fqoting 
ib. 4 vol. 148, and Smith v. Kendal, ib. in all teſpedts. | 

6 vol, 123, Go which'the dictum of Deni- (t) Vid. Copemen v. Galant. 1 B. 


Vin Penlaus v. Head, Bull. N. P. 24, 1 Hint. 320; Mace y. Cade Crue 
o s + I 
and the determination in May v. Ba Paitiſon v. Bankes ; ib. 755 | bagel 


Foft. 376, to the contrary were over-ruled) | tard, H. 24 Geo. 3. Dougl. 167. n. (55), 
chat three day grace ave allowed on 3 | 9B, 00-5 and Braphe x Kerr des Bui 
en N ei pay- EJ. 5D FE 291. : 
| IE iſt, 


17424 3- 


— — 


 Corpmnuay | 


g 


Cook's - 


o \ N 


111 ARYs: TE NN. 765 bie . porn 


rſt That the note ſhould be in writing; 9 2 1 14875 vi 
-2dly, That it * be made ad -Ggned by a the + perſon 


promiſing to pay; 5 * do a 


And 3dly, That . "ot an gdh bats to * to . 
or his order or bearer. But as to the time of payment, the act 
is ſilent, nor ia there any particular form preſeribed. : 

And therefore, as to the firſt objection, that if a bill of ex- 
change had been drawn in this manner it would not have been 
good; ſuppoſing it to be true, I do not think that it follows that 
theſe promiſory notes may not be within the general words of 
the ſtatute, if they anſwer all the deſeriptions therein contained. 


However for argument's ſake I will ſuppoſe that this conſequence 


would hold: but we do not think that a bill of exchange drawn 
in this manner would be bad. Upon this head it would be but 
miſpending time to run over all the paſſages which have been 
cited out of the civil law books in relation to bills of exchange, 
becauſe I put a queſtion to the counſel which will I think de- 


termine this point, whether there is any limited time mentioned 
in any of the books beyand which if bills of exchange are made 


payable they are not good, and it was agreed by the counſel that 
they could find no ſuch rule, and I am ſure 1 can find none. 
But if a bill of exchange be made payable at never ſo diſtant a 


day, if it be a day that muſt come, it is no objection to the bill. 


There is but one paſſage in the books wherein any notion to the 
contrary is ſo much as hinted at; and that is in Scacchius de 
commerciis, where it is ſaid that it had been formerly an objection 
againſt a bill of exchange, as contrary to the nature of it, that 


it was made payable at the end of ſeven months: but by his 


making uſe of the word formerly, it is plain that in his opinion 
the law was then held to be otherwiſe, If therefore the diſtance 
of time would not have made a bill of exchange bad if drawn in 
this manner, bee it is drawn at a time which muſt come, the 
only other objection that was made on this head was that in all 
bills of exchange there muſt be a par pro part, which there can- 
not be in this caſe, becauſe the value cannot be aſcertained, 

But I ſhall ſhew plainly that the value may be aſcertained, when 
I come eto the other objection hat theſe are not negotiable notes. 


Bere : Having anfocres the objeRtions und theſe notes 


conſidering them on the ſame foot as. bills of exchange, I come 
now 


, ; . \- 
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now to the ſecond objection, ariſing Gaia the na and intent 1742, 3. 
of the ſtatute. And firſt I think that they are plainly within - Fong or 
the words. They are made in writing ; they are ſigned by the anon 
perſon promiſing to pay, and there is an expreſs promiſe to pay 
to another or his order; and as no time of payment is mentioned 
in the ſtatute, the diſtance of time is no objection within the 


words of the 46. 


Let us ſee therefore in the next place whether any objection 
ariſes againſt them from the deſign and intent of the act; though 
[ think it would be pretty hard to conſtrue a note to be not 
within the intent of an act when it is manifeſtly within the 
words of it, and the words of the act are plain and expreſs. 
When the words of an act are doubtful and uncertain, it is pro- 
per to inquire what was the intent of the Legiſlature: but it is 
very dangerous for Judges to launch out too far in ſearching into 
the intent of the Legiſlature, when they have expreſſed themſelves 
in plain and clear words. However we think that theſe notes 
are within the intent as well as the words of the act. And to 
ſhew that they are ſo, I will here take notice of all the caſes which 
were cited to the contrary, and will ſhew that they all ſtand on a 
different foot and are plainly diſtinguiſhable from the preſent. For 
they are all of them caſes where either the-fund out of which the 
payment was to be made is uncertain, or the time of payment is 
uncertain and might or might not ever happen: whereas in the 
preſent caſe there is no pretence that the fund is uncertain, and 
the time of payment muſt come, becauſe the father after whoſe 
death they are made payable muſt die one time or other. The caſe 
of Pearſon v. Garrett, 4 Mod. 242. and Comb. 227. was thus; the 
defendant gave a note to pay 60 guineas when he married B., and 
judgment was given for the defendant, . becauſe it was uncertain 
whether he would ever marry her or not, ſo the time of payment 
might never come. In the caſe of Jocelyn v. Le Serre, P. 1 G. 1. 
B. R. (a the bill was drawn on Focelyn to pay ſo much every 
month-out f bit growing ſubſiſlence; how long that would laſt 
no one could tell, or whether it would be ſufficient for that pur- 
poſe; and therefore the bill was holden not to be good, becauſe 
the fund was uncertain. In the caſe of Smirb v. Boheme (5), M. 


(e) Reported in 16 Mod. 294. and: | and in 8 Mad. 364. 
3763 and Cited i in 2 Lord Raym. 1362, | (6) Cited in 2 T Kaym. 1362, 
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1742, 3: 1 G. 1. B. R., the promiſe in the note was to pay A oy 


All AAr TERM, 16 Gro. II. Us... 


Corman o/#rrender a perſon thereim named: if therefore he ſurrendered 
ainf® the perſon, there was no premiſe to pay any thing, and there- 


OOKE, 


fore the note was uncertain and not negotiable. In the caſe of 


Appleby v. Bieldalph, P. 2 Geo. 1. (a), a promiſe to pay if his 
brother did not pay by ſuch a time; held not to be within the 
ſtatute, becauſe it was uncertain whether the drawer of the note 
would ever be liable to pay or not. In the caſe of Fenny v. 
Herle (b), Tr. 10 Geo. 1., a promiſe to pay ſuch a ſum ont of the 
income of the Devonſhire mines, held not a promiſe within the 
ſtatute, becauſe it was uncertain whether the fund would be 
ſufficient to pay it. So in the caſe of Barnſley v. Baldwyn, P. 
14 Geo. 2. B. R. (c), the promiſe was, as in the caſe of Pearſon 
v. Garrett, to pay ſuch a ſum on marriage; and held not to be 
wichin the ſtatute for the ſame reaſon. And as theſe notes are 


plainly not within the intent of the ſtatute becauſe tot negotiable 
ab initio, ſo-when the words themſelves come to be conſidered 


they are not within the words of it, becauſe the ſtatute only ex- 
tends to ſuch notes where there is an abſolute promiſe to pay and 


not a promiſe depending on a contingency, and where the 
money at the time of the giving of the note becomes due and 
payable by virtue thereof (ſo are the words of the ſtatute), and 
not where it becomes due and payable by virtue of a ſubſequent 


-contingency which may perhaps never happen, and then the 
money will never become payable at all. And it can never be 
ſaid that there is a promiſe to pay money, or that money be- 
comes due and payable by virtue of a note, when unleſs ſuch 
ſubſequent contingency happen the drawer of the note does not 


promiſe to pay any thing at all (). 


But the reſent notes, and thoſe caſes where ſuch notes have 
been holden to be within the ſtatute, do not depend-on any ſuch 
contingency, but there is a certain promiſe to pay at the time of 
the giving of the notes, and the money by virtue thereof will 


certainly become due and payable one time or other, though it 


is uncertain when that time will eome. | The bills therefore of 


[ 4 Cited in 8 Mod. 5 | | (4) But there may be a conditional ge- 
(5) Reported in 2 Lord Raym. 1361. | ceptancè of a bill of exchange. Smith v. 
(c) Since reported i in 7 Mod. 417. oct., Abbot, 2 Str. 1152 3 Julian v. Shobrovte, 

ed.; retry 8 by the name o of 2 Mili q; Pierſon v. Dunlop, Cowp- 574; 


Beardgſlty v. B and * v. Marthe, 1 H. & E. 162. 


x exchange 
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exchange commonly called Balle nundinales were always holden 
to be good, becauſe though theſe fairs were not always holden 
at a certain time, yet it was certain that they would be held. 
The caſe of Andrews v. Franklyn (a), H. 3 Geo. 1. B. R., depends 
on the ſame reaſon; for there the note was to pay ſuch a ſum 
two months after ſuch a ſhip was paid off; and held good, be- 
cauſe the ſhip would certainly be paid off one time or other. 
The caſe of Lewis v. Ord (b), T. 8 & 9 G. 2. B. R, was exactly 
the like caſe, and determined on the ſame reaſon. As to the ob- 
jection that theſe are not negotiable notes, becauſe the value of 
them cannot be aſcertained, the argument is not founded on fact, 
becauſe the value of a life when the age of a perſon is known is 
as well ſettled as can be; and there are many printed books in 
which theſe calculations are made. But if it were otherwiſe, 
the life of a man may be inſured, and by that the value will be 
aſcertained. - And the ſame anſwer will ſerve to the objeQion 
which I before mentioned againſt ſuch bills of exchange. 


1742, 3 
(494 5 
CoLEHAN, , 


againſt ' 
Coo. 


There was another objection taken, that the drawer might 
have died. before his father, and then theſe notes would have 
been of no value: but there is plainly nothing in this objection, 
for the ſame may be ſaid of any note payable at a diſtant time, 
that-the drawer may die worth nothing before the nate becomes 
payable. 


We do not think that the averment of the death of the father 
before the indorſement makes any alteration, becauſe we are of 
opinion that if the notes were not within the ſtatute ab initio, 
they ſhall not be made ſo by any ſubſequent contingency. But 
for the reaſons aforeſaid we are of opinion (and ſo was the Lord 
Chief Baron Parker) that the plaintiff is entitled to his judg- 
ment (c); and therefore the rule for arreſting the judgment muſt 
de diſcharged (4).“ ä 

Rep. 782; 3 Wilſ. 205; Roberts v. Peake, 


Burr. 323 ; Lingſton v. Long, M. 15 
G. 3. B. R. Bayley's Bills of Exchange 715 


(a) 1 Str. 24. 
(% Cunningh. Bills of E xchange 13-25 
(e) This zudgment was afterwards af- 


' firmed in the Court of King's Bench on a 
-writ of error. 2 Str. 1217. 


(a) See the following caſes, 4 in which 


the notes or bills of exchange (for they are 


both on the ſame footing) were holden not 
to be good notes or bills, becauſe they were 
» payable out of a particular fund or on a 
-contingency ; Banbury v. Lifſett, 2 Sir. 

4211; Dawkes v. Lord Deloraine, 2 Bl. 


and Carlos v. Fancourt, 5 D. & E. 482,— 


1 In theſe, the notes were holden to be ggod, 


becauſe they were payable at all events 
Burchell v. Burchell, 2 Lord Ray 


Evans v. Underwaqd, 1. M , pe! 


well v. Wilſons 1 Str. 464. Chatwick op 


v. Allen, ib. 706; Goſs v. Nelſon, 1 Burr. 


226; and Hauſſoullier v. Hartſinci, 3 D. 
E. 733. | 
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If goods be 
conſigned to 
a factor for 
ſale, and he 
iſell and re- 
ceive the 
money before 
his bank - 
ruptcy and do 
not purchaſe 
with it any 
ſpecific thing 
capable of 
being diſtin- 
guiſhed from 
the reſt of his 
property, the 
conſjgnors 
Cannot re- 
cover the 
whole money 
from his aſ- 
fignees, but 
muſt come in 
under the 
commiſſion. 
—8o if the 
factor at the 
time of the 
ſale agree to 
ſet off a debt 


of his oxndue 


to the vendee, 
it is the ſame 


as if the factor 


rect ived fo 


moch money 


ſrom the ven- 
dee, and the 
conſignors 
muſt come in 
under the 
faQtor's com- 
. Mmiffon. 
—}Butifthe 
oods remain 
in ſpecie in 
the factors 


JonaTran ScorT and Francis RIchARDSON againſt 
RokERT SURMAN SALEM OWEN and Joan Cavicg- 


| HIL ARY T. E RM, 5 16 Gxo. II. 0. 1 


= 


$HANK, Aſſignees of RioHARD Scorr a Bankrupt 


Tur opinion of the Court was delirered, as follows, by 


Millet, Lord Chief Juſtice. © Action on the caſe for money 


had and received. The plaintiffs being partners beyond ſea 
conſigned a quantity of tar to Richard Scott the bankrupt, brother 


of the plaintiff Scott, as their factor. There had been mutual 


dealings between the two brothers, which were then unſettled. 


The ſhip and goods arrived in the Thames from Carolina 22d 
March 1739. The factor received the bill of lading, and ſold 
the tar on the 28th of March following to Cornelius and Jeremiah 


Owen; and it was agreed that the tar ſhould be paid for in pro- 


miſory notes payable four months after the delivery of the goods, 


and that a debt of 31 J. due from the faQor to the vendees on 


his own account ſhould be deducted. 1ſt April 1740 the ven- 


dees gave the factor in part two promiſory notes, one for 
66 J. 135. 4d., the other for 102 J. 65. 8 d., which with the 311. 


made up 200 J. On the 3d of April 1740 the factor committed 
an act of bankruptcy, and a commiſtion Hlued on the 5th on the 
petition of one of the defendants. . The bankrupt delivered up 
the two notes to them as aſſignees, and they have ſince received 
the money. They have likewiſe confirmed the ſale, and ſettled 
the account with the vendees, and received the balance, being 
3781. 4s. They have likewiſe received the bounty-money al- 
lowed by act of parliament to the importers, being 2997. 87. 

The defendants infiſt that as aſſignees they are entitled: to all 
the money which they have received, and that the - plaintiffs 
muſt come in as creditors under the commiſſion. 


hands at the time of bis bankruptcy, the confignors may recover the goods in trover from the aſſiguees. 
or if a factor lell goods tor his principal, and become bankrupt before payment, and . 
fFgnees afterwards receive the money for them, the principal may recover it from WER ae ation 
for money had and received. 4 apes IT D 
Lo if the faftor on ſuch a ſale take notes in payment from the vendee payable to him at a future 


day, and his aſſignees afterwards receive the money due on the notes, the 
from the aſſignees in an aQtion for money had and received, 


principal may recover it 


If che aſſignees of a factor (bankrupt) receive bounty money on any article under an aft of parlia- 
ment giving the bounty fo the importer, the confignor of that article may recover ſuch bounty-money 


from them in an action for money had and received. 


N gde 85 * The 
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money received on the notes, though payable to the bankrupt 
or his order, and likewiſe the money received of the vendees, and 
alſo the bounty money, muſt be conſidered as money received 
to the uſe of the plaintiffs, The defendants paid the freight 


duty and other charges, which with the commiſſion amounted | 


* 


to FEI 1 

The WY was wied dds me at Guildhall _ of —_ 17413 
; ad the queſtion reſerved (a) for the opinion of the Court was 
whether the plaintiffs are entitled to the 3587. 10s. for which 
the verdi& was given, or to any and what part thereof. The 
ſum of 3584. 105. ariſes from deducting the 5197. 26. out of 
8774. 12 5., which was the whole produce of the tar. We 
did not conſult my Brother Forte/cue A., he not being in Court 
at the time of the argument: but Lord Chief Baron Parker 
agreed in opinion with us, and has given me authority to ſay ſo, 
that the verdict ought to be for the plaintiffs for 327 l. 105. 
deducting the 31 J., for which we are all of opinion that the 


plaintiffs can only come in as creditors, it ſtanding juſt on the 
ar foot as if the nn had received it in Oy: before 


nn 


We are not quite agreed in our Waden though we all | agree 


1 the verdict ſhall be for the plaintiffs for 327 /. 10 $3 and 


therefore I will inform you in what we all agree, and in what 
there is ſome little difference. between us. 

There are three things in diſpute ; 
. 1ſt, The money received on the notes; | 

2dly, The money received of the vendees as the balance of 
the account $61 


And 3dly, The 2994: 8 8 4. rective by be defendants for the 


bourty-money Oi 


We all agree FI equity of the caſe is with the plaintiffs ; 
and that therefore if the law were againſt the plaintiffs they 
would certainly be [relieved in equity. The caſes of Copeman 


v. Gallant, 1 F. Wms. 314; of * ſeman v. F andepml, 2 Fern. 203; 


| (4) This caſe was twice argued on the the plälbtiffe and by Wills King' 5 Serjt. 
26th of May and gth of November 7 | and Eyre Serjt. for as defendants.” | 
| by , and Prime King's Serjts. for 


I IK 0 of 


„ * 


40 
The plaintiffs inſiſt that, the bankrupt being only a factor, the 1742, 3. 


Scorr 


againſt 
URMAN. 
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1946+ of Burdett v. Willet in the ſame book 6383 Rn of Whitecomb v. v. 
3 Jacub, 1 Salk. 161, are all clear and plain to this purpoſe. This 
: . point therefore cannot be diſputed. And wherever the equity 
of the caſe is clearly with the plaintiff, I will always endeavour 
if I can, and if it be any ways conſiſtent with the rules of law, 
to give him relief at law. And 1 found my reſolution: on a 
maxim in law, that the law will always avoid circuity of action 
if poſlible, to prevent trouble and expence to the ſuitors; and 
| for the ſame reaſon I think à fortiori we ought to endeavour, if 
poſſible, to prevent ſuits in Courts of Equity. But to be ſure 
no motive whatever is fulficient to warrant our determining 

OY to law. | 1 0 s 


1 wilt enten in irs next whos . what the law is. 
And there is a notion, I own, which weighs much with me to 
be of opinion with the plaintiffs, of which my Brothers are 
doubtful; and therefore as I believe it was never ſtarted before, 
I ſhall only juſt mention it and ſhall not rely upon it. My 
mation is that aſſignees under a commiſſion of bankrupt are not 
to be conſidered as generab affignees of all the real and perſonal 
eſtate of which the bankrupt was ſeiſed and poſſeſſed, as heirs 

and executors are of the eſtates of their anceſtors and teſtators ; 
but that nothing veſts in theſe aſſignees even at law but ſuch real 
and perſonal eſtate of the bankrupt in which he had the equi- 
table as. well as the legal intereſt, and which is to be applied for 
the payment of the bankrupt's debts (a). And I found this my 
opinion both on the reaſon and juſtice of the caſe, and likewiſe 
on the ſeveral ſtatutes made concerning bankrupts which relate 
to this point. As to the reaſon of the caſe, I rely here again 
upon the rule concerning -circuity of action. For I think it 
would be very abſurd to ſay that any thing ſhall veſt in the aſ- 
ſignees for no other purpoſe but in. order that there may be a 
bill in equity brought againſt them by which they will be 
obliged to-refund and account, and according to the caſe of 
Burdett v. Willett will likewiſe have. coſts. decreed: againſt them, 
and ſo the. efleQs of the bankrupt which ought to be applied 
to the diſcharge. of his debts will be aſked to Rs 00-perpoſe 


(a) And. it has been fo ruled in ſeveral © © Bias. 1 Winch v. Kiely, 1 D. & 
eaſes, Ex parte Aab, 1 i. 189 Ex, E. 61g Meller v. Scale Me 25 Gre. 3. 
parte Butler, ib. 213 3 Cpm v. Galant; | B, R. cited, ib. 623; and in Farr . 
1 m. Dig. 533; Howard v. Jennet, | Newnan 4A. E. 689, Per Groſs J. 


whatever. 
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1 If therefore the bankrupe were ſeiſed of a truſt "LEY 1742, 3. 
—.— 
ScorT 


againſt 
Sv R MAN. 


in lands, for the reaſons already mentioned I ſhould think that 
it did not veſt in the aſſignees at all, but that the legal eſtate as 
40 that ſhould ſtill remain in the bankrupt for the benefit of the 
ceſtui que truſt. And as this notion is moſt conſiſtent with 
reaſon and juſtice, ſo I think it is moſt agreeable to the ſtatute 
13 Elia. c. 7., to which all the reſt refer; for that is the ſtatute. 
which directs what real and perſonal eſtate of the bankrupt the 
commiſſioners -have a power- to apply towards the diſcharge of 
the bankrupt's debts, and nothing is veſted in the aſſignees by 


any of the ſubſequent ſtatutes but what the commiſſioners had 


a power fo to diſpoſe of. The words () of the ſtatute of the 
13 Eliz. are © the commiſſioners ſhall have power and authority 
to ſell and diſpoſe of ſuch lands which the bankrupt had in his 
own right, and for ſuch uſe and intereſt right or title as ſuch 
bankrupt had in the ſame, and his or her money goods chat- 
tels wares merchandizes and-debts.” But as I believe the con- 
trary notion has obtained, and as this is only my own private 
notion, and my Brothers do not ſeem to be quite ſatisfied with 
it, and as we can determine the preſent cafe upon other points 


in which we are all agreed, I ſhall not at all rely upon this, but 
leave it to be conſidered better and more fully another time, if 


it ſhould ever come to be the only point on which a caſe muſt be 
determined, 


We are all agreed that if the money for which the tar had 
been fold had been all paid to the bankrupt before his bank- 


(a) The words of that ſtatute are theſe, | may lawfully depart withal, or with any 
The commiſſioners ſhall have full power | perſon. or perſons of truſt to any ſecret uſe 
and authority to take by their diſcretions | of ſuch offender, and alſo with his or her 
ſuch order and direction with the body | money goods chattels wares merchandizes 
of ſuch perſon &c, as alſo with all his and debts whereſoever they may be found; 
or her lands tenements heteditaments, as and by deed inrolled &c to make ſale of 


well copy or cuſtomary hold as freehold, | the faid lands &c.”” And by ſtat. 1 Fac. 1. . 


which he or ſhe ſhall have in his or her own | c 15. J. 13. the commiſſioners © have 
right before he or ſhe became bankrupt, | power to grant and aſſign or otherwiſe to 
ang alſo with all ſuch lands tenements and | order or diſpoſe of all or any of the debts 
hereditaments' as ſuch perſon ſhall have | due or to be due to or for the benefit of the 


purchaſed for money or other recompence Haid bankrupt by. what perſon or perſons 


Jointly with his wife children or child 0 |  ſoever, or in what manner and form ſo- 


the only uſe of ſuch offender, or of or for | ever, to the uſe of the creditors of "we ſaid 
Juch uſeintersft rig ht or title-as ſuch offender' | * &. 
then ſhall haut in the ſamo aubich he or {be \ 
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Scorr 


againſt 


Suna. 
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thing to diſtinguiſh it from the reſt of his eſtate, in that caſe 
the plaintiffs | could not have recovered : any. thing in this action, 


but muſt have come in as creditors under the commiſſion, as is 
laid down in the caſe of Whitecomb v. Jacob, 1 Salk. 161., and 


in many other caſes. But the reaſon of this is ſo very plain 
that I need not cite any other, becauſe * — no earmark 
and therefore cannot be followed. 


WWe are - likewiſe all agreed han if the goods had remained in 
ſpecie unſold in the bankrupt's hands at the time of the bank- 
ruptcy, the plaintiffs might have recovered them in an action 
of trover, and that they could not be applied to pay the bank- 
rupt's debts, according to the caſe. of L Apofire v. Le Plaiſtrier, 
cited in 1 P. Wms. 318, adjudged in B. R. M. 1708. The caſe 


indeed of Wiſeman v. Vandeput, 2 Vern. 203. ſeems to imply the 


contrary : but it does not appear by that caſe whether the goods 
were conſigned to the bankrupt, as the buyer or only as a 
factor; and beſides the caſe of L' Apoftre and Le Plaiſtrier, 
which is long ſince, has determined the contrary. But the pre- 
ſent caſe is a middle caſe between theſe two which 1 have men- 
tioned, but I think may be determined on the ſame reaſons. 


For why are goods conſidered ſtill as the owners? becauſe they 


remain in ſpecie, and ſo may be diſtinguiſhed from the reſt of 
the bankrupt's eſtate. . But as money has no earmark, it cannot 
be diſtinguiſhed. Other wiſe to be ſure in reaſon the thing pro- 
duced ought to follow the nature of the thing out of which it 
is produced, if it can be diſtinguiſhed ; and ſo long as it remains 
a debt, it is equally diſtinguiſhable; or if it be laid out. in a 
particular thing, as the caſe in Salleld is. And the notes are 


within the ſame reaſon. And we do not only found ourſelves 


on the reaſon of the. thing but on ſeyeral caſes which have been 


_ adjudged. . WT 09 OWE.» WE 


— 


The 3 rule is that if. a man receive money which. ought | 


to be paid to another or to apply to a particular. purpoſe to 


which he does not apply it, this action will lie as for money 


- had and received 8g. So held in Owen 86, that if money be 


delivered by 4. to one to buy a horſe or EY other thing, if he 
. do 


RE HILARY TERM, 16 G10. II. C. P. 
do not lay out the money zccordingly, an action of debt will ne 


or an action on the caſe for ſo much money had and received to 
As uſe. Soin 1 Salk. g. Poulter v. Cornwall, if a man receive 


money for a ſpecial purpoſe, and neglect or refuſe to apply it 


to the uſes for which he received it, an action on the caſe will 
lie as for money had and received. And though a bill in equity 


may be proper in ſeveral of theſe caſes, yet an action at law will 


lie likewiſe; as if I pay money to another to lay out in the 
purchaſe of a particular eſtate or any other thing, I may either 
bring a bill agaiaſt him conſidering him as a truſtee, and praying 


chat he may lay out the money in that ſpecific thing, or I may 
bring an action againſt him as for ſo much. money had and re- 


ceived for my ule. Courts of Equity always retain ſuch bills 
when they are brought under a notion of a truſt, and therefore 
in this very caſe have often given relief where the party might 
have had his remedy at gays gr he had thought proper to proceed 


that 1 


* 


To ety this gent rule to the 8 caſe. The aſſignees 


having received this money which belongs to the plaintiffs and 


ought not to be applied to pay the bankrupt's debts, they ought 
to have paid it to the plaintiffs, and not having done ſo, this 
action will lie againſt them for ſo much money had and received 
to the uſe of the plaintiffs. But I need not rely on the general 
rule only, for this very point now in queſtion has been twice 
ſolemnly determined. Firſt, ia the caſe of Gurruit v. Cullum (a), 
T. 9 Anne, B. R. which was thus. The plaintiff being in Ireland 
employed Burtwel and Maſon as bis factors in London to ſell 
goods for him, which he had ſent to them. They ſell a parcel 


to J. S. for 204. the plaintiff not knowing to whom they were 


ſold, nor J. S. whoſe goods they were; but they were delivered 
to him as the goods of B. and M. by a bill of parcels and 
charged to their account in their books mutually. B. and M. 


before payment became bankrupts, and their debts are aſſigned 


by the commiſſioners to the defendant, who afterwards receives 
the 201. of J. K. The plaintiff brought an action for money 


had and received to his uſe; and this matter being referred by 


Holt for the opinion of * et Bench, judgment was 0m on. 


(e) Bull. N. P. 12. laſt ed. by the name of Garrat v. Cullum, 
| . N argument 
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1742, 3. 
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argument for the plaintiff. Afterwards at Guildhall before "oa 
Chief Juſtice Parker, this caſe was cited and allowed to be law, he. 


cauſe though it was agreed that payment by J. S. to Burtwell and 


Maſon with whom the contract was made would be a diſcharge 


to J. 8. againſt the principal, yet the debt was not in law due to 


them, but to the perſon whoſe goods they were, and therefore i it 
was not aſſigned to the defendant by a general aſſignment of their 
debts, but remained due to the plaintiff as before; and being 
paid to the defendant who had no right to have it, it muſt be 
conſidered 1 in law as paid for the uſe of him to whom it was 
que, and ſo an action will he as for money had and received to 
his oo 


There were, I think, but two objections of weigkt made on 


the other ſide. Firſt, That the notes being given to the factor 


muſt be ſued for in his name, and had diſcharged the former debt. 
But this is otherwiſe; for the plaintiffs were not obliged to ac- 
cept ſuch notes, neither do they diſcharge the former debt either 
in reſpec to the plaintiffs or the factor. They do not diſcharge 
the former debt, becauſe they only create a debt of an equal 
nature: but it would have been otherwiſe if a bond had been 
given; and ſo it was held in the caſe of Cumber v. Wane (a), 
P. 7 G. 1. B. R. where a note given in diſcharge of a debt for 
goods ſold and delivered was pleaded to an action brought (not 
on the note but) for the goods ſold, and held to be no good plea 
being of the ſame nature as the firſt debt: but if a bond had 
been given, held it would have been adiſcharge; and this judg- 
ment is founded on ſeveral former reſolutions. If indeed theſe 
notes had. been actually negotiated, it might have been other- 
wiſe, becauſe then it muſt have been conſidered as if the money 
had been received; beſides innocent perſons might be pre- 
judiced: but that is not the preſent caſe. 


The other objection was that a factor by virtue of a general 


authority cannot ſell on credit: if he do, it is at his own riſk, 
and the owner is not obliged to accept the vendee as his debtor; 


and that it does not in the preſent caſe appear that he had any 
ſpecial authority. And for this purpoſe ſeveral paſſages were 


cited out of the civil law books of the nature of a x factor. To 


(a) 1 Str. 426, : 
this 


HILARY TERM, 16 Gro. IL C. p. 


now quite altered, of which Courts of Law muſt take notice; 
for conſtant and daily experience ſhews that factors do ſell upon 
credit without ſuch a ſpecial authority, If it were otherwiſe, it 
would be the greateſt prejudice to trade, as it would be likewiſe 
if this. notion ſhould prevail that the owner muſt ſuffer by the 
factor's becoming bankrupt ; and we ought always as much as 
we can and as far as is conſiſtent with the rules of law to do 
every thing to promote the trade and commerce of the nation. 
Another anſwer likewiſe may be. given that a man may in many 
caſes either conſider another as a wrong=-doer or as a receiver of 
money for his uſe as he thinks beſt and moſt for his advantage ; 
and therefore if the nature of a factor were as is alleged, yet 
even in that caſe the owner may come either againſt the vendee 
or the factor at his election; and the plaintiffs by this action 
have choſen to confirm the ſale. 

And therefore as we think that there is nothing in theſe hid. 
tions, upon the reaſon of the thing, the general rule which has 
always prevailed. in parallel caſes, and theſe two caſes in, point, 
we are clearly of opinion for the plaintiffs as to the two firſt 
ſums: and as to the laſt we think that it is ſtill much ſtronger 
for them; for as the bounty-money does not belong to the plain- 
tiffs or become due to them by virtue of any contract made by 
the factor, but as it is given by ſeveral acts of parliament 7o the 
importer (a), whoever received this certainly received it for the 


uſe of the plaintiffs, who were the owners and importers of the 
| goods, g | 

We are therefore of opinion that the judgment ought to be 
for the plaintiffs for 327/. 105., and ordered the verdi& and 


judgment to be entered * according to the rule for that 
ſum (6). “ 5 | 


(a) Vid. ſtat. 3 & 4 An. c. 10. (8) Vid. Tooke v. Hollingworth, 5 D. & E. 21 50 
and 2 H. Bl. Rep. 501. 5 


a 


4% 
| this 1 ſhall give two anſwers; iſt, that the nature of dealing i is 1742, 3. 
—̃ —ę— 


Score 
againſt 


 SURMAN« 


— of — = 5 * 
—_——— = \ 


— 
> _— 


my 4 
T _ 
y = 
** « 
—— — N 
= — 


* 
n 


— 
= 


= * 
0 » 
— —— —— — — . — n "ey — — 2 . wm 
. — — = F — — — 1 — <= — — — - > A ds as = VS 4 0 "= — — - - 
— — : . — — 4 5 — — — — — - - . . 
> - —ͤ— 2 — — — . —— — — 2 - — — —— r == —— * 8 : 
: pl — — 1 £ . F a 
— a 9 — 1 —_ — — — 2 3 — : 
- — = — — — - — . — * — * — A ——— — — * CE — ñ © -o = 2 3 - 
p a a * . S — — _ 2 — — 1 - 2 2 —_  - 0 
2 N "a * - l * 1 e be 5 * 4 - — wn — — _ — 2 
— — 5 4 4 * — — — 2 - — CIT * & Þ 42 * — 2 T — - \ * — 
2 . % . > * 2 5 — 
mA. * IT & Vain „ „ a 2 52 s * p ie P 7 1 - 7 = * I Pa — 
0 5 — . 22 2 1 OS — ny et \ — 12 = 
- 1 ws p = — — , — 
< 7 2 1 FS * + = — Fa - r 2 7 k 
— — „ R_—_ 
* — — — = — 8 
VP _ — 38 ä RN m4 a oo &. -- 3 ——— — 
„ «4.36 25 7 1+ - 0 OLE 
"ED 22 — e Eee: LEY ' * 
—_ : No oi — . 8 
a . LE „* o 


K r 
. 
A Ca £0 242 
— . . LJ F 
ap — A yh -_ \ \ ap * 


— — 
- * - 
SE 

— 2 


- wh 's # 7 = * * v 4 na. 
8 -* - * . bs Sl a. bt” 4 nh b 
>< + 7 1 * — „ * — 9 * 8 — 1 
. * It; . > * OT 8 .. . . „7 * — * 8 — _ a 
* Y * th = Pm”, — Tx <4 n 7 . A 
— ay — . 22 2 3-5 22 - 1 2 _ _ 2 2 22 2 
LY FEISS FP: 1 — . : 17 K 06 8 LT 1 % A =. 
* = Can wb. = a — — — K So — — 2 . 3 ” 7 
xt 4 — 1 — _ K -y _ -o 4 — . y . —_—_—— : — "ew & = * 
— 5 —— — — — ——— ——— — = »<. * — 2 © \ 2 2 7 of Nr ET 2 7 
— 4 — „ L - 5 P - 
= 12 8 — — 0 — of C . — 122 IA * 8 — — 
5 11 - . 3 % I F - — 3 5 2 2 2 5 
” 2 = _ at 4 _ * a — - LT - — = — 0 LS N » 


1 


«, 
9 * ES 


- —— — 


403. 


A 


” 4 ; 
E. 16G. 2. 
Wedneſdzy, 


April 27th, 


Tt is ſufficient © 
for the aſ- 
fignee of a 
bail-bond to 
Nate in his 
declaration 
that the 
ſheriff aſſign- 
ed the bond 
tohim accord 
ing to the form 
of the ſtatute, 
without add- 
ing © that 
the aſſign- 
ment was un- 
der the hand. 
and ſeal of 
the ſheriff ;” 
for under that 
general alle- 
gation he 
muſt prove 
that it was 
under hand 
and ſeal &c. 
'To ſuch a 
declaration 


Khedefendant ; 


may plead 
that the 
ſheriff did not 
aſſign &c ac- 
cording to 
4he form of 
the ſtatute, 
and theplain- 
tiff may tra- 
verſe the plea 
in thoſe 
words. 


to wit-&c) brings here into court, bearing : 


(fealed with the ſeal of the ſaid D. Aſtham 


* 


| EASTER TERM; 


[16 co. l. 0. P. 


? 


William Dawss Aſſignee of Dinctty. Asxmay 
| Sheriff- of the County of HuxTiNGPoN e 
WILLIAM Parwokrn Elq. 


EBT on a bail-bond given to ua heniff 1 roth of June 
1742 in the ſum of 263 J. 6s. 84. It was agreed that 
every thing previous to the aſſignment is rightly ſet forth in the 
declaration; and then it goes on and ſays, that the faid Ding/:y 
Aſebam on the 29th of June 1742 by a certain indorſement 
upon the bond aſſigned and ſet over the ſame to the plaintiff ac- 
cording to the form of the ſtatute in that caſe made and pro- 
vided, by force whereof & c. 
The defendant pleads that D. Aftham did not ING the ſaid 
bond to the plaintiff according to the form of the ſtatute in that 
caſe made and provided &c; and the plaintiff tenders an iſſue 


thereupon. 


The defendant demurs, and ſhews for cauſe of demurrer, that 
the replication puts both matter of law and matter of fact in 
iſſue to be tried by a jury, to wit, the matter of fact of the writ- 
ing obligatory being aſſigned, and the matter of law, the legality 
of it's bein aſſigned according to the ſtatute. 

e bein joins in demurrer; and upon this demurrer it 


comes now in judgment before the Court. 


Agar for the defendant took two objeQions ; 1ſt, to the de- 
<laration, that the plaintiff had not ſet forth that the aſſignment 
was under the hand and ſeal (a) of the ſheriff, as it was expreſsly 


directed to be by the ſtat. 4 & 5 An. c. 16. / 20. (6); and that 


date &c by the name of D. Aſtbam ſheriff 
of the ſaid county of Huntingdon aſſigned 
and ſet over unto the laid William Dawes 
&ec.? 998 

(b) Which enatts that « the ſheriff or 
other officer at the requeſt and coſts of the 
- plaintiff in ſuch action, or bis attorney 
ſhall aſſign to the plaintiff in ſuch action 
the bail-bond or other ſecurity: taken from 
ſuch bail, by indor/ing the ſame and atteſting 
it under his hand and ſeal in the preſence 
of two or more credible witneſſes c. 


(a) In truth it was ſtated on the record 
to be under the ſeal of the ſheriff; „he 
the ſaid D. Aſtham ſheriff of the county 
of Huntingdon aforeſaid afterwards, to 
wit, on the 2gth day of June in the year 
of our Lord 1742 at Cambridge aforeſaid 
at the ſpecial inſtance and requeſt of the 
ſaid William Dawes plaintiff in this ſuit - 
by a certain indorſement upon that writing 
obligatory which the ſaid William Dawes, 


in the preſence of two credible witneſſes 


therefore 


9 


authorities coupled with intereſts. 


4 


But we were all of * opinion ade ys ue A. Preben in | 
NJ that there was no weight in either of theſe objeQionis. 
As to the firſt, we thought this the beſt way of docks, 


though' declarations ſometimes are otherwiſe, becauſe the plain- 


tif muſt prove, to ſhew that the aſſignment \ was according to the 


ſtatute (a), that it was under the hand and ſeal of the ſheriff; 
and therefore the caſes which were cited upon this point, though 
all admitted to be law, are : not at all parallel, ſince the 15 


(2) The A eee ruled on Craft v. Box, 1 Will. 1213 Rolliſen Vs 
another part of this clauſe in the aR. |: Taylor, Tr. 13 Geo. 1. ib. 122+ It is ſuf- 
Though the ſtatute requires the indorſe-- | ficient to ſlate generally that the ſheriff at 
ment to be made by the ſheriff in the pre- the requeit and coſts of the plaintiff aſ- 
fence of two witueſſes, it is not neceſſary to | ſigned the bond to the plaintiff according 
ſet out their names. in the declaration to the form of the ſtatute, 14; Nin v. 
ſtating the aſfignment, or even to ſtate Sir V. Morgan; 2 Lord Raym. 1564. In- 
that it was indorſed in the preſence of two | deed. in Neat v. Mills, Forteſc. 371., 
1 — v. Taylor, Fort. 366; | where it was alleged in the declaration 
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therefore) the plaintiff had not ſet forth enough to.ſupport his: 1743. | i 
action; and he compared! it to an award, which if it were to be 2 | | | 
under the hand and ſeal of the arbitrators was not good if only againf ar 
Uudder their feel for which, purpoſe he cited Gro, Fac: 25 ). 1 
Sallows v. Girling; and 2 Mod. 77. Columbel v. Golumbel. He 9 
alſo compared it to a power of revocation, which if it were to 11 
be by deed under the hand of the party, or to be executed in | 1 
the preſence of 'two witneſſes, if it be not under the hand of: l ; jj 
the party or not executed in the prefence of two:witheſſes' is 9 
void; and fer this purpoſe” de cited Palm. 109 f and 112; 1 
1 Bulllr. 1103 Sroit v. Scott, 1 Lites. 338. The ſecond objec- 1 
dion was to the iffue; that matter of law and matter of fact were |" 
both put in iſſue, which he inſiſted was wrong; and for that! i 11 
purpoſe ited El. —_ ; : bo W611 TH" Bi wy BY 
Draper for the. plaintiff inſiſted that faying that "the aſligu- 1 F | 
ment was ſecundum formam ftatuti was well enough, and that bl 
this was the conſtant form. He ſaid likewiſe that there was a | ll Wh 
great deal of difference between a bare or nude authority and bl 5 7 
an authority coupled with an intereſt; and chat the caſes cited N 5 
were only i in reſpect to the execution of powers or authorities 1 i " 
which were not coupled with intereſts, 1 } 
But I think this no anſwer to the objeQion ;, for all the eſ- 1 be ö 
ſential circumſtances muſt be obſerved in the execution even of | 4 
| 


, 
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. in hk date ebnen eber Gukelb Be produce in evidence an 
Dawes | aſſignment under the wg ee og of the n. 5 
rarwolra. in $117 10 Ber ot: 
i As to te 00 een we dined habeas 3 kor there b is 
no ſuch rule that matter of law as well as matter of fad may 
not be put in iſſue if complicated with the matter of fact; for 
matter of law is put in iſſue in moſt iſſues. It may come in 
queſtion upon non eſt fatum;; non dimiſit.; deviſavit vel non; 
feolfavit vel non; nay even upon non aſſumpſit, ſince inſaney | 
may be given in evidence on that iſſue. , But the rule is that 
a mete matter of law, or a conſequence of law, cannot be put 
in iſſue by itſelf, If it were otherwiſe, it would be very hard 
to give judgment againſt the plaintiff in the preſent caſe, be- 
cauſe he has only traverſed literally the defendant s plea; ſo if 
the flue were Oy the firſt uk was in the Rang 
us judgmen (a) was given far the ban per cine 
that the bail bond was das the wel ———— of theſtatute. 
ſence of one witneſs, fl. J. Meaver, | it was] (4) A writ of error was brought in this 
holden ill: but there, aceording to the plain- caſe, and was nonproſſed. See Tr. 16 
ciff's own —— arodtetn 17 Geo. 2. Rol. 785. B. K. 
35 3457 15 q 1 ; 0 3617 15 AT 
_ "Raruns 8 Poix TER. | 

E. 15G, 2, HE ee declared in debt; and there were ſeveral 
Wedneſday, 

April ay. counts. The defendant demurs generally to the decla- 
Thoogh a ration in this manner 15 
— iy And the 4 efendant pra 276 FS RAT of. the declaration afcreſaid, 
pow a wrong Gt he ſays that the ſaid declaration and the matter therein 

adgment, 

OO contained are inſufficient in law for the ſaid Henry to have or 
3 2 maintain his action againſt the ſaid Jobn, and that he i is not 

9 under any neceſſity nor bound by the law of the land to make 
party is en- 
titled to. any anſwer to the ſaid declaration, and this he is ready 
And there - 
fore if the to verify; whereupon for default of a ſufficient declaration in 


defendant, in 
a demurrer to 
a declaration, 
ray judgment 
If the declare» 
tion and that 
it may be 
| 45 and 


this reſpect the ſaid J. Pointer prays judgment of the fate: 
N and that the Jane may be quaſhed . 
The plaintiff joins in demurrer ; and on this demurrer it 


came before the Court. 
the plaintiff Prime for the plaintiff, Neo one for the defendant. 
join in de- 


murrer, and the declaration be good, the Court will give judgment | in chief in favour of the plaintiff. 
9. I con- 


N PASTER ERM. 16 Gro. II. c f. 


.T'conceived a doubt at firſt whether we could give ent | 
zu chief, the demurrer only praying judgment of the declara- 
(ion both at the beginning and the end. And therefore at firſt 


J only gave Judgment niſi, that I might conſider of it: but 


upon conſideration and talking with my Brothers we made the 


rule abſolute. on the 2gth. For though it might be otherwiſe 
in the cue of a plea framed in this manner (concerning which 
as yet 1 have no ſettled opinion), on a demurrer thus worded 
judgment muſt be in chief, becauſe there is no ſuch thing as a 
demurrer in" abatement. if therefore it be conſidered as a de- 
mutrer in abatement, it is void, and ſo the plaintiff for want of 


an anſwer on the part of the defendant is entitled to a judg- 


ment in chief; if it be conſidered as a proper demurrer, he is 


411 


1743. 
— 
RAVYNENR 
againſt 
Pol x TEA. 


entitled to che ſame judgment (a). And though a plaintiff pray 


a wrong judgment, the Court muſt give ſuch ee as he is 
ee 0 dax . 


vid nd 36 1, Sacheverell V. Froggatt, 35.1 50. Ib. 374. 


Pinchney + v. The Inhabitants f aft Hundred in Rutland, 
where the demurrers are exactly in this form and judgment is 


given in chief, See alſo The caſe of Dominique v. Davenant, 


1 Sal. 220 6 Med. 198. (Kh: 


(a) gee alſo N. v. Sir Olfver Butler, | cited; and Addyſonv. Overend, 6D.& EF. 
3 Lev. 322,33 and. Leaves v. Bernard, | 766. 


1 


5 Mod. 132. | (5) And  Bulythorge v. Turner, E. 


(5 See Carpe! v. French, in error, 1 WW: 2: Pl. 
6 D. 4 E. 200, and the caſes there | we 


4% Kare 


Poornus ogaint CaABELL and Others. 


0 an Kelle of trover for raking the plaintiff's 3 the 

defendants pleaded. the general iſſue, and at the trial at 
Wells in Someryet/bire before Mr. Baron Abney a ſpecial caſe 
was 2 for the opinion of this Court. 


- 


"The defeats, coniftables, ſeiſed the goods in queſtion 5 
virtue of a. warrant /igned by two juſtices of the peace, in 
which it was recited that the plaintiff had been convicted before 


" "Te. 
r6 & 17G. 2. 
Friday, 
June 17th. 


A warrant of 


diſtreſs 


granted by 
two juſtices 


under ſta:. 


9 G. 2. c. 23. 


which refers 
to 12 Car. 2. 
©. 24. 1. 45. 
ON A CON vice 
tion for ſell- 
ivg ſpirituous 


chem in the penalty of 100 1 but which they had mitigated to ont licenſe, 
10/., for having unlawfully fold and retailed ſpirituous liquors cond agen 

| in a leſs er Thats two N without a licenſe, and by which J - 
ab”. Me be andi their hands. Fee go: c. 
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1748: tha defendants! were commanded to levy the ſum of, 194. Kr. 


on. the goods of the, plaintiff &: but the warrant was: not 


CI. 


2ABELL. | 


TRINITY: TERM, 16 & Mone. II. . 


under ſeal. © The, queſtion/ reſerved was whether the warrant, 
not being under ſeal, was ſufficient to nee "uy n, 
to ſeize the IP &. 72 | | 


The caſe was raped by Wynne Serſt. for the plaintiff, and ö 


— 


Capper Serjt, for the defendants ; ; and afterwards the Cqurt de- 


livered their opinion in favour of the defendants, | 1 


Willes, Lord Chief Juſtice (a). This defence ah on the 
ſtatute 9 Geo. 2. c. 23: but as that refers (5) to the ſtat. 12 Car, 2. 
c. 24. , 25., it muſt be determined on that ſtatute. There 
the words are „to award and iſſue out warrants under their 


hands for the levying of ſuch forfeitures, penalties, and fines,” 
Now a warrant does not ex vi termini imply an inſtrument 


under ſeal z. It ſignifies no more than an authority. All the 
books, in which it is ſaid that a warrant muſt be under ſeal, are 
founded on a caſe in the Year Books, I. 14 Hen, 8. I. 16. 
a., where it is ſaid that a juſtice of peace is a judge of record, 


and hath a ſeal of office ; and that the inferior officer when he 


ſees the ſeal muſt give credit thereto (c). Lord Cole, in his 
2d Infl. 52, 591, 592, ſpeaks only of warrants of commitment 
by judges of record; ſo; does Lord Hale, 1 vol. 460. and 577., 
and he refers to the caſe in 14 Hen. 8. but he adds that ſome 
have thought it ſufficient if it be in writing ſubſcribed by the juſ- 2 
tice. Dalton, p. 401., ſays the warrant or precept in writing 
ought to be under their hand and ſeal, or under their hand at 
leaſt. And he puts two inſtances of warrants only under 


hands; one by Lord Chancellor Elle/mere for a contempt, A. D. 


1607 ; the other by Chief Juſtice Popham i in 3 Fac. 1. There are 


K alſo in Dalton two precedents of warrants by juftices only under 


Court, or only that of the Lord Chief | 


of a warrant being under ſeal did not ariſe 
in the caſe in 14 Hen. 8. 16. ., where the. 
defendant, juſtified, in. an action of falſe. 
, 8 under a warrant granted 


this hands. The caſe of le bury v. Harvey (a), 3. Lev. 205. 
.» 


by a raftice of the peace after 5 * 
without ſhewing in his plea when or where 
the warrant was granted. The paſlage 
Juſtice. * here relied upon was merely a dictum of 
(8); Sect. 3. | | Chief Juſtice: Brudenell, who put it by 
(c) This point pedo the 3 way of illuſtration in conſidering in what 
caſes an officer would be juſtified i in exe- 
cuting a warrant though the * would 
not in granting it, 
(9 In that caſe the defendant juſtified 
| Giving 


| (a) It does not diſtinAly appear whe- | 
ther this was the opinion of the whole | 


f TRINITY TERM, 16 & 17 C0. H. CP, 4173 

Q alſo ſtrong as to this purpoſe. A ſtrong argument too ariſes 1743. 
| GE the different penning of different acts of parliament; in p TY 

| ſome of which a warrant is directed to be made under hand and _22<i»# 


CaBELL. 


ſeal, whereas the ſection of the act on which this queſtion ariſes 
only ſpeaks of a warrant under their hands (a). Of the former 
kind are 6 Geo. 1. c. 21; another ſection (6) even in this 
very act, 12 Car. 2. c. 24. by which a power is given to the 
commiſſioners in another inſtance to be executed by them by 
writing under their hands and feals, which ſhews that the pre- 
ſent is not caſus omiſſus. 8 EY WY 
4. | Poſtea to the defendants. 


6 


ſeizing a cup under a warrant, granted | tion on this very ſtatute 12 Car. 2. c. 24. 
dy juſtices of the peace on a conviction | / 29 and 3o.; and in the plea as there 
on the exciſe laws, to levy 20s. ; and in | ſet forth the warrant to levy the penalty 
anſwer to an objeQion taken to the plea | of 205. is Hated to be only under the hands 
that the warrant was not pleaded with a |. of the juſtices. 

profert, The Court ſaid ** The ſtatute | (a) See alſo the preceding ſtatute, 
does not require that the warrant be under |-12 Car. 2. c. 23+, another exciſe act, 
hand and ſeal, but only in writing ; and | where power is given to the commiſſion- 
no writing is to be fo pleaded, except | ers (ſe. 31.) © to award and iſſue out 
it be a deed &c. From the pleadings in | warrants under their hands for levying of 
this caſe, which are in Lev. Entr. 152. | ſuch forfeitures, peaaltics, and fines” &c. 
it ſeems probable that that was a convic- | () Sect. 33. | 


TRHOMAS SOLLERS Clerk - again? RIchaRD Law Tris. 


Ex: 1 . 9 16 1 G. 2. 
RENCE Clerk and ELIZABETH his Wife. Wetueſday, 
June 22d. 


TI pinion of the Court was delivered, as follows, by 5 


founded on 
5 ö | Wy ' the judg- 
IVilles, Lord Chief Juſtice. Debt. The plaintiff declares ment of © 


upon the judgment of five of the commiſſioners, who are made cord of 1i- , 
TAR | þ. 2 | | | mited juriſ- 
diction, ſufficient muſt be ſer forth to ſhew that they had juriſdiction to give thejudgment; and i ſuffi - 
cient be ſtated for that purpoſe, it will be intended that they aQed right unleſs the contrary appear 
upon the record. By ſtat, x5 Geo. 2. c. 16. for rebuilding Blandford then lately -burned down, 
commiſſioners were ING (who were made a court of record) to ſettle all differences and de- 
mands &c between all perſons their beirs executors adminiſtrators ſucceſſors,or affigns touching the 
building. &c, and authority is given to them to direct any alterations in the foundations of the new 
houſes, by taking or giving ground from one to another, and ordering ſatisfaction to be made by one 
to the other &c &c ; under this aQ the Court ordered the ſum of 100/. to be paid by 4. the execu- 
tor of the late vicar of B. (whoſe houſe was burned down in his lifetime) to C. the ſucceeding vicar; 
held firſt that the order wes concluſive on A perſonally, though it did not appear ow the record that 
A. bad received -afſets to that amount; adly, that C. might maintain debt againſt F. for that ſum; 
and y, that A. could not plead to ſuch action a bond - debt of the teſtator ſlill unpaid and no affets 


If a parſonage or vicarage-houſe be without any default in the incumbent, the Ecclefialti- 
Al Court uſually orders & fifth part of the profits of the living to be ſet apart for rebuilding. 


5N a court 
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" [TRINITY TERM, 6 & 27 Oro. u. dr. 
1743+ 2 court of record, and are appointed to hear 25 determine = 


_ 80 5 112 1 a leer, and diſputes touching and concerning the rebuilding 
1. . 5 of houſes and other buildings 1 in the town of Blandford burned 


pond or demoliſhed by the late dreadful fire by an act made 
5 Geo, 2. 40 
The 3 ſets forth 45 a court Was holden at the 
.Crown Iun in Blandford Forum before five of the commiſſioners 
(naming them), and chat. upon reading the petition of the 
plaintiff Thomas Sollers, ſetting forth that by the late fire the 
vicarage-houſe and outhouſes belonging to the pariſh of Bland- 
ford aforeſaid were burned down and not rebuilt in the lifetime 
of Thomas Riley Clerk, who was then vicar and in poſſeſſion 
thereof; that the ſaid Thomas Riley died in the month of No- 
vember 1 736, ſoon after which his daughter, the defendant 
Elizabeth, then Elizabeth Morecraft, poſſeſſed herſelf of all his 
perſonal eſtate, which was very conſiderable, either as his execu- 
trix or adminiſtratrix; that ſince the plaintiff has been inſti- 
tuted and inducted into the ſaid vicarage, which was in the 
month of February in the year 1736, be had applied himſelf to 
the defendants Richard and Elizabeth either to rebuild the ſaid 
houſe and outhouſes, or make him ſatisfaction for dilapidations 
on account of the loſs ſuſtained by the ſaid dwelling-houſe and 
outhouſes being conſumed, which amounted to 360 J. or there- 
abouts, but could obtain no reaſonable ſatisfaction; it further 
ſet forth that the garden belonging to the ſaid houſe and the 
ground whereon the houſe Sc ſtood had been taken away for 
public uſes by order of that Court, and therefore prayed that 
the defendants might be compelled by an order or decree of that 
-Court either to- rebuild the houſe and outhouſes or make ſuch 
ſatisfaction out of the perſonal eſtate of the ſaid 7. Riley de- 
ceaſed to the petitioner for dilapidations as might enable him 
(with the money already decreed as a dividend of the charities 
| given to that town) to rebuild the ſaid houſe &c, and that ſuch 
a reaſonable allowance might be made to the petitioner for the 
ground taken away as the Court ſhould. think fit; upon which 
petition the Court did then order and decree that hi defendants | 
' ſhould within three months from the time of notice of this order 


Salat ut to be paid d the _—_ the ſamof 1007.; which 
the 


* 


TRINITY. TERM, 66 & x7 c 1 c. . EE 


the Court did adjudge to be near a fifth part of the value of 1743. 
me vicarage from the time of the fire to the time of the deceaſe Fe 
of the faid 7. Riley, and which ſum when paid the Court did . «gain? 

order and decree ſhould be in full ſatisfaction for dilapidations 9 
on account of the ſaid vicarage-houſe &c being burned down 
and confumed as aforeſaid, and ſhould be applied by the plain- 
tiff towards rebuilding the ſaid houſe &c; and from and after 
payment of the ſaid ſum of 100 J. to the plaintiff the Court 
did order that the defendants their executors adminiſtrators 
and affigns and their lands tenements goods &c, and the 
lands tenements goods &c of the ſaid 7. Riley deceaſed, 
ſhould be and they were by the ſaid order diſcharged and in- 
demnified from all actions and ſuits for dilapidations on account 
of the ſaid vicarage-houſe &c being burned down and conſumed 
as aforeſaid; and the ſaid Court did further order that a reaſonable 
ſatisfaction ſhould be made to the plaintiff for the ground taken 
away from the ſaid vicarage as aforeſaid; as by the ſaid order 
&c; which ſaid order fill remains in full force and effect, not 
in the leaſt reverſed vacated annulled diſcharged or ſatisfied ; and 
that the defendants afterwards to wit 12th of Aug ft 1740 had 
notice of the ſaid order, yet execution thereof ſtill remains to be 
done, and the ſaid plaintiff hath not been yet paid or ſatisfied 
the ſaid 100/7, or any part thereof; whereby au action hath ac- 
crued to the ſaid plaintiff to demand and have of the ſaid de- 
fendants the ſaid 100 J, yet the ſaid defendants, though often re- 
queſted, have not nor bath either of them paid to the plaintiff 
the faid 1007. or any part, but refuſe to Pay the ſame; to he 
| PhintifPy damage, Jo 7. &c. 
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The defendants, hip that the ſaid declaration is inſuff- 
cient in form &c, plead that T. Riley in bis lifetime, to wit, 8th 
of October 1709 by his writing obligatory became bound to Robert 
Eyre and two others (naming them) in the ſum of 1 5001. which 
ſtill remains in force and unſatisfied ; and they lay that they (the 

defendants) have fully adminiſtered all the goods and chattels of 
the ſaid T. Riley at the time of his death, except goods and 
chattels to the value of 10 l., and that they have not any goods 
and chattels which were his at the time of his death in their 
hands unadminiſtered, nor had any at the time of ſuing out the 
writ-or at any time ſinee, except the {aid goods to the value of 
12 $ 10 J., 
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- 'SoLLERS 


again, 


| LAWRENCE, | 


own right. 


TRINITY - TERM, 16& 17 G0. ll. Ge. 


107., which are not ſufficient to ſatisfy the ſaid debt due on and 
by the ſaid writing obligatory, and which are ſubj ect and liable . 
to the payment of the ſame; and this they, are wy to verify; 


and pray judgment Sc. 


The plaintiff demurs generally; an defendants Join in 
demurrer ; and on this demurrer it comeg now in Judgment be- 
fore the Court. | | 


It was agreed (a) that the plea is bad in two reſpects; iſt, 
Becauſe a bond debt cannot be pleaded to a judgment ; 2dly, 
Becauſe the defendants are not ſued as executors but in their 


The queſtion therefore only is -whether the declaration be 
ſufficient to ſupport this action, and this Sehen on theſe two 
points; . 

iſt, Whether there is ſufficient ſet forth to ſhew that the 
commiſſioners had a juriſdition ; | 

2dly, Whether, ſuppoſing that they had, ey! have purſued 
the directions of the act of parliament which gives them that | 


_ Juriſdiction and have given a right judgment. Theſe two queſ- 
tions muſt be determined by two very different rules of law. 


As to the firſt, the rule is that nothing muſt be intended in 
favor of their juriſdiction, but that it muſt appear by what is 
ſet forth on the record that they had ſuch a juriſdiction (3). 
As to the ſecond; the rule is that if they had a juriſdiction, 
every thing muſt be intended in favor of their judgment, and 


that they muſt be taken to have judged right, unleſs the contrary 


appears by any thing that is ſet forth on the record. And as 
both theſe queſtions will depend on the words of the ſtatute 
which conſtitutes this juriſdiction, I will in the firſt place ſtate 
the ſeveral clauſes in the * 8 are relative to this 0 


By the firſt ſection ſeveral perſons ha named * or any ſive 
of them (and the perſons who gave this judgment were five of 
thoſe perfons) are made and conſtituted a court of record ſum- 
marily to hear and determine all differences and derands zobat- 

fever which have ariſen or may * between the Proprietors 


(a) This caſe was three times argued. ( ON v id. Ladbroke v. James ſup. 199- 
a * landlords 


TRINITY: TERM, 16 & 17 Gro. II. C. P. 

hndlords tenants or late occupiers of any of the houſes or build- 
ings burned down or demoliſhed or damaged by reaſon of the 
fire, or between any perſon or perſons having or claiming any 
eſtate right title or intereſt in law or equity charge or incum- 
| brance in to or upon the ſame, or their or any of their heirs 
executors adminiſtrators ſucceſſors or aſſigns or any other perſons, 


415 


1743. 
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SoLLERS 


again} 
LAWRENCE» 


touching or concerning building or not building the ſaid houſes | 


buildings or premiſes, or for or concerning any covenant condi- 


tion or penalty relating thereto, or any rate or contribution to be 


borne or paid by any perſon or perſons intereſted i in the pre- 


miſes and all incidents relating thereto.” In ſect. 4. for the 
better regulating the new building of the ſaid demoliſhed or 
damaged houſes or buildings, the ſaid Court ſhall by the au- 
thority of this act have power to order and direct any alterations 


in the foundations thereof by taking or giving ground from one 


to another or otherwiſe as ſhall in their judgments be expedient 
for the better rebuilding of the ſaid town, and ſhall and may 
appoint what ſum of money or other ſatisfaction ſhall be paid 


or made by the perſon or perſons having benefit by ſuch alter- 


:ation unto the.perſon or perſons who ſhall have any loſs thereby, 
and ſuch perſons their heirs executors adminiſtrators . /acceſſors 


and aſſigns fhall for ever hereafter hold and enjoy what ſhall be 


ſo ordered and directed by the ſaid Court.” In ſect. 7. In 
caſe the proprietors or owners of the houſes demoliſhed or 


damaged by the fire their heirs executors adminiſtrators ſuc- 


ceſſors-or aſſigns ſhall not within four years from the 25th of 
March 1732 lay the foundation of their houſes or buildings to 
be rebuilt, and ſhall not within the time to be limited by the ſaid 
Court rebuild and -finiſh the ſame, upon ſuch default the ſaid 
Court ſhall have power and authority by their order and decree 
to diſpoſe of the ground ſo unbuilt and of all courts &c there- 
unto to ſuch perſon or perſons their heirs & ecutors adminiſtra- 
tors ſucceſſors and aſſigns as will rebuild the ſame according to 
the reſpective intereſts of the pero ſo negleQing or refuſing 
to rebuild the ſame, and ſhall and*may appoint what ſum of 


money or other ſatisfaction hall be made or given to the perſon 


or perſons ſo making default as àforeſaid, and the ſoil &c ſo 


diſpoſed of to the undertaker to rebuild ſhall for ever hereafter 


remain unto the rebuilder 11 heirs executors adminiſtrators and 
N 50 
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aſſigns. 
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TRINITY TERM, 168 t} Oe. 1 Gr. 


that the money decreed is ordered by the Court to be laid out 


aligns in ſach ee on Court thll have ordered 18 
fame? WD: Do HTO ma 0-3 15 

a It is le that by the 4 of ab 50 a very 9 70 4 
riſdiction is given to the commiſſioners; for they may determine 
diſputes between all perſons whomſoe ver which have ariſen or 


may atiſe touching the repairing building or not building any 


houſes or buildings in Blandford burned down or damaged by 
the late fire, and touching. any rate or contribution to-be borne 
or paid towards the rebuilding of the ſame ;z and by the ſeventh 
ſeQion in caſe of default of the owner to rebuild, they may take 
away the ground from him, and give it to another, making him 
a proper ſatisfaction, and by the fourth ſection, "ROE" he be 
guilty of no default at all. 


Now the 2 diſpute was certainly concerning a houſe in 
Blandford; a houſe burned down by fire z and concerning the 
building or not building of the ſame, They ſeem e 
plainly to have a j juriſdiction. 


The only Medes were, 

uxſt, That this diſpute did not fubſt at the time of. the act of 
parliament; ; 

2dly, That the commiſſioners could not in this caſe order the 

executors to pay money for rebuilding the vicarage-houſe, when by 
the ground on which it was to be rebuilt was taken away. 


A ta this eſt s the Acts, in Seher to. give.thim b dle 


| tion, need not ſubſiſt at the time of the act; for the words are 


« which have ariſen or may ariſe.” Nor need the parties be in 
1 at that time; becauſe the words © heirs executors admi- 


niſtrators /accefſors and aſſigus are in every one of thoſe clauſes 


in the act which give them a . There is nothing 
therefore in this 2 | : | 


» F ; 


The ſecond ſeems rather 1 be an objection to the judgment, | 
and more proper to be made uſe of on that head, But fup- 


- poſing it to be an ohjection to the juriſdiction, it receives this 


plain anſwer, that the petitioner prays money for rebuilding, 


* 
a Y 


IN ITY TERM 16 W 1 Ges, M C. r. 
in Febvilding, and that the Eccleſiaſtical Court would oblige 
them to do it; and as the ground is taken away by the deoree 
ef the Court, it muſt be intended that they have purſued the 


| ſlatute and done right, and have either given the vicar a new 
piece of ground or ſatisfaction in money which is the ſame 


thing; for if they have, he muſt lay it out in the pürchaſe of 


a piece of ground for that purpoſe. Beſides it does not appear 
by the record whether the ground was taken away in the life- 
time of the late vicar or not. If it were not, there is an end of 
the objection. If it were, it will amount to the ſame thing; 
for either it was taken away by virtue of the fourth or ſeventh 
ſeQion ; if by virtue of the ſeventh, it was by his default in not 


rebuilding the houſe, and to be fure neither he or his repre- 


* 


173. 
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ſentatives ſhall be allowed to take advantage of his default. If 


it were taken away by virtue of the fourth clauſe, it will come 
to juſt the ſame; for if Riley had been ſued, he could not have 
faid I cannot rebuild becauſe the ground is taken away; for 
the plain anſwer would have been,“ he may have more ground 


for aſking, or money to buy ground, the commiſfioners mult 


give it to him by virtue of the ſame clauſe which authorifed them 
to take it away.” If therefore he will not. aſk for it, it is his 
own default, and no one can take an advantage of his own ne- 
glect or laches. We think it therefore very clear that the com- 
miſſioners had a juriſdiction. And if they had, it. will not be 
very difficult to ſupport the judgment, fince we cannot adjudge 
it to be bad unleſs any thing appears on the face of it to ſhew 


that it 1s ſo. 


As to the objections to the form of the proceedings, as that 
it does not appear that the parties were ſummoned and had an 
opportunity to make a defence, and ſome other objections of 
this ſort; this being a court of record, it is a known rule that 
theſe things need not be ſet forth, but it ſhall be intended that 
the Court proceeded regularly where the contrary does not 
appear. 


As to the merits ; the only objections are, 
1ſt, That this houſe being burned in the general ann 


and it not being pretended that Riley was in any default, there- 
fore he was not obliged to contribute any thing to rebuild the 
houſe, and conſequently his repreſentatives could not be obliged ; 
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for as they Band 7 in his” Oey e oabnot be able _ 
than he was. 


- 28ly, It was ſaid that if het were obliged, no doit TIDE _ 
brought © againſt his executors or adminiſtrators, aan Ho. 
perſonalis (as this is) moritur cum perſondl. : 

. 3dly, It was objected that there was no e for the 
8 and meaſure of damages, which the commiſſioners plainly 
went by, to give the fifth Lot: of the profits during the life of 
Riley. , 


abel being queſtions properly belonging to Te EW 


Courts, and the books which were cited being very dark in re- 
lation to theſe matters, it was thought Proper to hear civilians, 


and from the beſt lights that we could get from them the ob- 


jections ſeem to be of no weight. To be ſure if Riley were not 
decays his executors or adminilicators were-not. 


'Itis proper therefore to 8 in . firſt place whether 


he was liable. It is certain that if a parſonage or- vicarage-houle 


be burned down, there mult be ſome way of rebuilding it for 
neceſſity's ſake and the good of the public; for there muſt be 
parſons and vicars, and they muſt have houſes to live in; it fol- 
lows therefore that when they are burned down they mult be 
built up again. If the ſuit be brought ex officio in the lifetime 
of the incumbent, (and it muſt be ſo becauſe no one is intereſted 
to bring it,) Dr. Paul informed us that the conſtant rule is to 


order a fifth part of the profits of the living to be ſet apart in 


order to rebuild the houſe. This muſt plainly be for neceſſity's 


| fake and when the incumbent is in no default: for if he be in 


fault, he ought (as in the general caſe of dilapidations) to pay 
the whole. Several caſes were cited by Dr. Paul to this pur- 
poſe; the caſe of the Deanry-houſe and the Chancellor's houſe 
at Chichefer, and the caſe of the vicarage- houſe of Morming ball 
in Berkfbire.; which though not caſes directly in point yet 
plainly ſhewed that the Eccleſiaſtical Courts uſually went by 
this rule, and they founded their determinations on the injunc- 

tions of Ed. VI. and Queen Elizabeth, and an injunctionof Arch- 


biſhop Cranmer, enforcing the ſame and ordering them to be 


obſerved; which though perhaps not ſtrictly law were very pro- 


per meaſures for the Eccleſiaſtical Courts to govern themſelves 


by, when they otherwiſe muſt judge arbitrarily and without any 


; TRINITY. TERM, 16 & 17 Go. I, CP. „„ 


: * at all. As therefore che commiſſioners were under a betet 1743. 
ſuy of giving ſome damages, as this is a very equitable rule, as . ood 
it is obſerved in the eccleſiaſtical courts and founded on the L. eke, 
authorities before mentioned, and as the common law is quite 
ſilent in relation to this matter, I do not ſee what better rule 
the commiſſioners could govern themſelves by. Therefore the 


firſt and third objections feem to be of no weight. 


As to the ſecond, that the action will not lie againſt the exe- 
cutors though there might be a remedy againſt Riley, it is con- 
trary to all the rules laid down concerning dilapidations and the 
conſtant practice in relation to ſuits of this ſort; for both in the 
eccleſiaſtical and temporal courts, ſince theſe ſuits have been re- 

tained here (a), multitudes of ſuits, nay moſt of them, have 
been againſt the executors or adminiſtrators, and have been al- 
ways holden to be good, becaule it is not conſidered as a tort 
in the teſtator, but as a duty which be ought to have performed, 
and therefore his repreſentatives, ſo far as he left aſſets, ſhall be 
equally liable as himſelf. And for this reaſon, it'is not contrary 
to the rule that actio perſonalis (which is always underſtood of 
a tort) moritur cum perſona ; as actions on the caſe for all forts 
of debts and duties are now daily brought againſt executors, 
though this was formerly doubted. But the law has been now 
{o ſettled at leaſt 150 years (5). 1 


We think therefore that the commiſſioners had a jurildiction . 
and as nothing appears upon the record to ſhew that they have 
determined wrong, we muſt intend that it appeared before them 
chat the teſtator left aſſets, otherwiſe that they would not have 
made a perſonal decree againſt the defendants; and therefore 
we are of opinion that Judgment muſt be for the plaintiff,” 


-N. Land my Brother Burnett only were preſent.in court 
at the time of giving this opinion; my Brothers Forte/cue A. and 


(a) It was formerly Joubted whether | (5) See Hambly v. Trott, Cowp. 371, 
any aQion could be brought in the com- where. it was holden that trover does not 
mon law courts for dilapidations : but | lie againſt an executor for a converſion by 
that point has been conſidered as ſettled | his teſtator; and in which caſe Lord 
ever ſince the caſe of Jones v. Hill, 3 Lev. Mansfield, after examining all the autho- 
268. And ſuch an action may be main- | rities, ſtated the reſult of bis inquiries, 
tained by a prebendary, as. well as by a |. by diſtinguiſhing between thoſe cauſes of 
parſon or vicar, againſt his predeceſſor. action that do, and thoſe that do not, ſur . 
OM v. D. 2 D. — E. 630. vive againſt the executor. 
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M. 47 Geo. 2. 
Tnurſday, 
Oct. 27th, 


A perſon who 
gives a bribe 
to another to 
vote at an e- 
lection for 
members of 
, parliament is 
a competent 
witneſs to 
rove the bri- 
bery in an 
action for the 
penalty under 
the ſtatute 
2 G. 2. c. 2 
— A copy o 
the polltaken 
at a borough 
election, ex- 
amined with 
the original, 
and figned by 
the returning 
officer, is ad- 
miſſible evi- 
dence in an 
action for brĩ- 
bery. 
— The ori- 
inal precept 
D Yom the N 
ſheriff to the 
returning of- 
ficer of a 
borough, to 
proceed to an 
election, is 
ad miſſible in 
evidence to 
prove the al- 
legation in a 
declaration 
that ſuch a 
precept iſſued 
AK. 
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Abriey not having heard the arguments: bur Lorg Chief Biron 
Parker, who heatd'the arguments atid conſulted witli ue, pave 
mie authotity to ſay that hie was of the fate opihiott : 


: 


p 5 
e i [ 
EE IE WS =. "oO 
Guo. II C. E. 


SAMUEL MRA D Efq, againſt Luxs Romxsow Eſq, 


. 


xy lt fore wil itn is oi On 2 banc ag 
c SINN E R moved on behalf of the defendant, for a new 
trial upon the miſdirèction of the Judge, and on'the ground 


* " 
i451 tik 


the ver 


: 6 


chat 


Aiden anner 45 * . n : 
dict was contrary to evidence. It was an action of 


debt for 4000. on the 2 Geo. 2, „ 7-3 and there were 


eight counts in the declaration 


95 TY 4 * 4 5 4 ; 
Fool. each, The verdict was 


for the plaintiff on the third count for 500 J.; and for the de- 


fendant on the ſeven others. 


Heydon in Yorkfbire, by giving him ten guineas in money 
: gift or reward for his the ſaid Billany giving his vote as 
aforeſaid in the ſaid election, contrary to the ſtatute &c; and 
that the ſaid Billany by reaſon thereof did give his vete for them 
at the ſaid election, whereby &c. 655 | 


# 


. 


The ſeventh, count was ſimilar to the third, except that it 
charged the defendant with bribing Billany by hit agent P. M ard. 


The objections were, Firſt, that Mr. Serjt. Birch, who tried the 
Srüle, EET Ale PIRIE tö give in evidence feveral particu- 
Hr inttanees öf drher perſous being bribed by the defendant not 
named in any of che counts in the declatation (a), = 


() But tis is the zeccunt öf rut part 

the evienbe gen by Mr. Serjt. Nrch, 
do ified the Wile; © In the Edie of 
cls eidenee ine flv burgefits were 
named Why Had received 'WGHEy on their 
Ms Acer frönen Ber 


Fairbridge as urder- Agents 00 M "Wh 


this gf in ſome meaſure un the croſi e- 
Anu nuͤtibn, zn the toit nest being aſted by 
the USfentant's thunſel whether they would 
rate Upon them to name uny the burgeſs who 
bat Hor dect to fü by ard, Moore 


3 
r E. 


— 
- 


Secondly, 


* 
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gecondiy Phat he permitted a copy of the poll to be given in 
exidenee though Fowl the Mayor had the original there, who 
was ſerve with a ſubpœna and à duces tecum by the plaintiff; 
and was ready to have given his 2 and to have produced 
the poll (a). 

Phirdly, That he admitted H. Ward to be a. witnels, $i 
pe was particeps eximinis, andi ſo ſwore to excuſe himſelf. 


Fourthly, That he admitted Billany himſelf, though, liable ta | 


the ſame objection. 

Fiſthly, That the evidence did not ſupport the verdi& on the 
third ecunt; it being only proved hy Ward that he lent ſeveral 
perſons ten guineas a- piece and Brifany among the reſt, and took 
their notes for the money, but mentioned nothing of the election 
nor for whom they were to vote; that it was not the money of 
the defendant; nor did he know of it till the Mirbaalmat aſter the 


election, which was on the 6th of May 1741, when in an =} 


count between them the notes were delivered to and accepted by 
| him as money; and it being proved by Billany that he wanted 
about that time to pay 184 in town and botrowed ten guineas 
of one Fr. Moore (n to whom be gave a note payable to the 
faid Fr. Muore' or onder, ang that there was not a word men- 
tioned of tlic dean (e: and Shad he apprebended he ſhould 


{a) Nor — Rated by the and that he had not ſeen it ſince. Mr. 
defendant's counſel. Mr. Serjt. Birch's | Coulthur/t proved a notice to the defend- 
report owethis hoab-was as fad Mr. apt tg, produce the original pal, Mr. 
| 7 aterignd the town-clerk was called to | Roberts ; proyed a a nqtice to the Mayor © 
give ſome account of the election without | produce itz and on his appearing, the 


producing aby poll: but this being ab- 4 plaigti's counſel bid him put in the ori- 


36dad te, che pleigufF's Sounfel ofired a ging. poll, but be Gid that he would not, 


poll in evidence which was taken by Mr. and was not bound to praguce i it; and ſo 
Daufſn by the town-clerk's order; but | was not fworn. Fhe defendant's counſel 
this not being ſigued dy the Mayor, or | objected 10 the reading of this copy: but 
taken by: big dinectiga, I apprehend. jt | I yas of opinion on Gulthburk's evidence 
ought not to be read. 7 Coulthurft it might be read, it ſegming to we to bea 
thereupon produced a paper by him called } duplicate and of equal authority with the 
4.capy, takenffromthe-original pall: he „ 205 1 


ſaid he ſaw the axiginal :; at the delengant' s A9 under, o of #; r 
houſe under the Mayor's hand; that the (e) But wee to Mr. Th, Birch: 


© - defendant himſelf at his own houſe in the report, the evidence of Ward and of one 


Mayor's profevec-examiines the reduced Ca, was frong to they that Hilary, 
copy with the original dwice pxer, che as well as the ot other voters, togk tbe ep 
witnels affiſting him therein, which copy Suineas 2 as a bribe, OB that the note was 


pid thive Signed by the Mayor. that it ] only given as a cdlour to the traꝑſaction i 


might be produced in the Houſe of Com- | according to the evidence of Cannel, The 


mons; that when he came the ori- notes the burgeſſes had given were to be 
Final was 1 hands of the defendant, | bygned the day after the election.“ 
who faid it might be wanted in the houſe ; | | 
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be called upon for the money; and that therefore a . 


count is a perſonal charge on the defendant, there was no found. 
ation on this evidence to W. a verdict againſt: bim on that 


: 


count.“ 


A ſpecial 400 was reſerved on ber point made at 
the trial, and a motion was alſo Ge by r N 855. in arreſt 


of judgment. 5 


The motion for a new trial came on to be argued on the 
25th and 26th of November 1743, and was ſupported by Skinner, 
Prime, and Willes, King's Serjeants and Draper Serjeant, and 
was reſiſted by Belfield, Wynne, and Bootle, Serjeants, when the 
Court over-ruled all the objections, except the laſt: but thinking 


rhat a queſtion of great importance, it was an to the con- 
ne of 22 the Jagger. 0 r titty | 


In n to the firſt objection, they aid! it was oo "FORO 


to the defendant to object to the evidence given by the plaintiff's 


witneſſes of money having been given by the defendant's agents 
to other voters, that evidence having been given on the croſs ex- 
amination, and in conſequence of queſtions Put by his own 


counſel. 


Secondly, That the poll given in evidence was properly re- 
ceived; for that, as it was ſigned by the Mayor, it might be 
conſidered as an original (a); or if it were only an examined 
copy, it was admiſſible in evidence as ſuch; on the ſame ground 


as copies of books of a public nature, regiſters of births mar- 


riages and burials; and that perhaps even parol evidence of 
voting was admiſſible. ' And they relied on a caſe, R. v. Hughes, | 


H. 1 Geo. 2. B. R., 1 in which after great debate and on the au- 


thority of ſeveral caſes there cited, the copy of the poll of the 


| eleion of a Mayor was holden to be 8000 evidence. | 


To the third and fourth objections ſeveral nds were given; 
1ſt, That two years had elapſed ſince the offences were com- 
mitted, and therefore that neither Ward, or Billany could he. | 


0 Vid. R. bai, : By: 1048. 2 ad. ret ad | 
ECTS, 3 
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proſecs el under the 468 (o); 2dly, But even if the offences bad 
been recently committed, ard and Billany could only be con- 
ſidered as actomplices (5), and as ſuch they were competent wit- 

neſſes; 3dly, That in this particular caſe the Legiſlature by hold- 
ing out inducements.and offering an-indemnity (2 Geo 2. c. 24. 


_{ 8.16 offenders to diſcover and bring other offenders to puniſh- 


ment itpliedly made the diſcoverors legal witneſſes. And they 
relied on à caſt of Phillips v. Fowler (c), 8 Geo. 2. in which 
Lord Chief J uſtice Eyre had admitted an accomplice under the 
. e ep geg as Ward and tay to be a witneſs, 


With regard to the fifth objection; be cn of Mr. 
Serjt. Birch's report, after ſetting forth ali the evidence, was 
thus; © I ſtated the evidence to the jury with ſuch obſervations 
thereupon and upon the act of parliament as occurred to me, 
and the jury found a verdi for the plaintiff for 00. as to the 
bribing of Billany, and for the defendant as to the reſidue; and 


the verdift was taken upon the third count (d), the jury declaring . 


that what was done by the defendant's agent with regard to Bil- 
lany they conſidered as done by the defendant himſelf.” The caſe, 
referred to the conſideration of all the Judges, ſtated Mr. Serjt. 
Birch's report, adding © The Judge having reported that there 
was no evidence of the defendant's bribing Billany himſelf, and 
that there was a variety of evidence as to bribing him by P. Ward 
his agent, and the jury having found that the defendant did not 


(a) But * might ſtill have been pro- 


ſecuted as for an offence at common law. 


(b) Vid. R. v. A. Rockwood, 4 St. Tri. 
663; R. v. C. Cranburne, ib. 698; and 
R. v. Robins and Atwaed, 'by all the 


Judges, on a caſe reſerved at the Bridge- 
water ſummer aſſizes, 17888. 

(e) Cited in Say. Rep. 291. The ſame 
point was alſo decided in Buſb v. Ralling, 


Say. 289. So in a proſecution for penal - 
ties under the ſtat. 9 An. c. 14. / 5. the 
loſer of money at cards is a good witneſs 


to prove the loſs; R. y. Luckup, MM. 
9 Geo. 2. B. R. MS. Mr. J. Vm. For- 
teſcue So, on a proſecution for the penalty 

of 500 l. under ſtat. 23 Geo. 2. c. 13. / 1. 
for ſeducing artificers to go out of the king- 

dom, the proſecutor is a competent wit- 

neſs, though he be entitled to a moiety ot 

the penalty; R. v. A. Jobaſen, on a 


. reſerved at the King ſtan ſpring 
aſſzes 1784 for the conſideration of all the 
Judges. See alſo Abrahams q. t. v. Bunn, 


4 Burr. 22513 and Smith q t. v. Prager, 
7 D. & E. 60. 


(4) It ſeems ordinary that the 


| queſtion ſubmitted to the conſideration of 
all the Judges ſhould ever have been raiſed, 


becauſe it is evident from the Judge's re- 
port that the jury did not intend to confine 


their verdict for the plaintiff to the third 


count, but that they wiſhed to leave it to 


the Court to enter up a proper verdict on 
the facts found by them, which would have 


warranted the officer in entering up a ver- 


dict on the ſeventh count; and even the 
entry of the officer might afterwards have 
been altered by the Court from DO "i 
Row notes. ' 
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bribe Billany by P. Ward his agent by finding him not guilty on 
the ſeventh count, the queſtion is whether there was ſufficient 
evidence to ſupport the verdict, for. W on 1 mund 
_ Miene ee e eee gerbbal | 

This ion DON hon Sn 1 80 all * 112 a 
majority (a) of them were of opinion thac the plaintiff was en- 
titled to retain his verdiQ, and the e for a 5; fp was 


diſcharged. . , 
: g I >» 7 / IS 1 * " . 111 


7 0 
A 


The ſpecial caſe, that had been reſerved at the trial, was then 
argued in the Common Pleas; and it was on a point of eyidence. 
On behalf of the plaintiff the under - ſheriff produced the Precept 
itſelf mentioned in the declaration under the ſeal of the office of 
the ſheriff ſigned and returned by the mayor to the ſheriff to- 
gether with the indenture, which indenture without the precepft 
was returned with the writ by the ſheriff; the under-ſheriff 
proving the practice there to be not to return the precept along 
with the indenture. It was objeQted on the part of the defend- 
ant that the precept together with the indenture ought to have 
been returned and filed in Chancery, and that a copy of the pre- 
cept on record ought te to have been Ae " | 


| This So was argued on the 2 30 of April 1744 by Bootle 
Serjt. for the plaintiff and Prime Kivg s N for the defendant, 
when | 


The Court ſaid © It was not laid in the declararion that the 
precept was returned, but only that ſuch precept iſſued ; and 
therefore they were all of opinion that the evidence produced 

(a) All the Judges, except Mr. J. For- ö opinion with the plaintiff; and Ville, 
ieſcue Aland and Mr. Baron Carter, aſ- | Lord Chief Juſtice C. B., and Abney and 
ſembled at Serjeants' Inn to hear this caſe | Burnett Juſtices of C. B., were of a con- 
argued by Willes and Draper Serjeants for | trary opinion—® And the next day the 
the defendant, and the Solicitor- General | Chief Juſtice (/Yilles) declared that he 
and Bootle Serjt. for the plaintiff; and on thought that the Court of Common Pleas 
the 8th of February being again aſſembled | were bound by the opinion of the majority 
at Lord Chief Juſtice Lee's chambers they | of the Judges, and againſt the opinion of 
gave their opinions ſeriatim. Lee Lord | this Court gave the rule that the verdict 
Chief Juſtice B. R., Parker Lord Chief | as to the queſtion above ſtated ſhould not 
Baron, and Chapple, Wright, and Deni- be ſet aſide, but ſhould ſand.” MS. 
fon, Juſtices of the King's Bench, and | ey J- bs | | 
Reynolds and Clarke, Barons, were of 


was 
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| ns! ſufficient; and that there was no occaſion to ſhewr that it 
was returned. They thought likewiſe that the original was 


better evidence than the copy. However it being ſtrongly in- 


ſiſted on by the counſel for the defendant, the Court gave them 
leave 0 ſpeak te to it again the next term.“ 5 N 


** was 7 oly froked to gn in the Trinity: term fol- 
lowing; on the firſt of June, by Wynne Serjt. for the plaintiff, 
and Willes King's Serjt. for the defendant, when the Court, re- 
taining their former opinion, ordered the poſtea to be delivered 


to the 9 GH : 


Awe" © on the 4th of June, the motion in arreſt of Phe 
ment was argued. | The objeCtion was that it was not directly 
alleged in the third count that the defendant gave the ten guineas 
to Billany for the purpoſe of bribing him to give his vote, but only 
that he gave him that ſum © as a gift or reward for Billany's 
giving his vote 8c.” But 


The Court were clearly of opinion that this objection was not 
well founded; for that as was in many caſes an averment (a), 
and traverſable; that it was to be conſtrued according to the 


ſubject· matter to which it was applied, and that here it was uſed 
in the ſame ſenſe as for a gift or reward; and that the third 


count would have been ſufficient without theſe words. 
So the nen bad judgment. 


(a) Vid. Baton v. Southby, E. 12 * * 2. 2 134.5 and the caſes there 3 to. 


FANN againſt ArxiNSON. 


RIME mowed to ſet aſide a judgment entered up pur- 


M. 17 Geo z. 
Thurſday, 
Nov. 10th. 


Court refuſed - 


to ſet afide 


ſuant to a warrant of attorney executed not quite'a year judgment 


before, becauſe the party (defendant) died before the ſigning of 
the judgment. The judgment was ſigned Ofeber iſt, and the 
defendant died the 27th of September before. 


But 7. be Court denied the motion, FUEL the judgment was 
a 8 of the precedent term; and this bad been ſo de- 


12 oP termined 


ſigned after 

death of de- 
ſendant, be- 
cauſe a judg- 
ment of the 
precedent 
term whende- 
fendant was 
alive. 


1 1 : 
A 
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Loc 


a Jos. 


were read, ſtating that the teſtator died on 


all the caſes in Hall v. N, T. 16 & 17 


the caſes, refuſed to ſet aſide the judgment; 
aud were of opinion that the ſtatute 29 


ſpect between adverſe judgments and thoſe 
ſigtned under warrants of attorney. ' 
Hall v. A. Moſs, T. 16 & 17 G. 3. Moſs | 


r 
1 * 
"© * Y 4 = 
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FRED) before . IE d een Wen *. Coun 


of B. R. lan. 


10 te gabi! - iir, REA 70 February.” 1 was „ infified that a as this ca 


"Witfhire E. 19 Ges. 2 The teſtator 


London on the 20th of April 1744 ; judg- 
ment was ſigned againſt him on the next 


day by-yigtueaf a Warrant of attorney, 


dated 4th, Ma, ah 1741 3 Eafter term-in | 


1744 Lean on the 11th of April; and the | 
rule was made on an affidavit that the teſ--| 


tator was alive gn the 19th of Apvil. 
To ſet aſide this judgment affidavits 


the 2oth of April 1744, on a day ſubſequent 
to the day of ſigning the judgment; and 


G. 2. in this court were cited. Butt 


The hole Curt, confarmably to the 
opinions of this Court and B. R. in all 


Car. 2. c. 3. ſtrengthened this caſe; for 
that ſtatute was drawn by Lord Chief Juſ- 
tice Hale,and provided only for judgments 
affecting land incaſe of purchaſers, leavi 


Court, when though entered after thedeath | 
of the parties they have relation to the firſt | 
day of the term if ſigned in term, if Ggned 
out of term to the firſt day of the preced- 
ing term. Nay, as Abnry J. obſerved, in 
the caſe of lands they affect the land from 
the day of the actual ſigning by the officer, 
and which may be after the death of the 
party. Vide the words of the ſtat. 29 
Car. 2. c. 3+ J 14. And it ſeemed to 
Abney J. that though the ſtatute prevents | 
a retroſpect of judgment i in favor of pur- 


chaſers, it doth not in favor of the heir of 
| the' conuſor of dhe judgments! bis. 


Abney J.— Barnes 270. S. C. 
Nor is there any difference in this re- 


—— 


"ATTY ET 


was an adverſe fult, it was irregular, on 2 


died in Eſſex about forty miles from 4 mation by Draper Serjt, to ſet aſide the 


judgment; and he cited 8 & 9 . z. c. 11. 
J. 6; 6 Mod. 142, and Salk. 1 

1 Burnett J. In Marton v. Olver in this 
caurt T. 45 & 16 Geo, 2. after the death 
of the plaintiff his executars ſigned an in- 
terlocutory judgment, and the Court re- 


] fufed ta ſet itafide. 


Abney J. mentioned me af of Fuller v. 
FJocehyn (1), executor of Twiſden, 7. 3K 
4 G. 2., and MH. 4 G. 2. B. R. Twiſden 
on the loth of pril gave a warrant of at- 
totney to confeſs a judgment, and died on 
the rst: vn the 22d of April the plaintiff 
| ſigned his judgment, and on the 23d took 
out execution, the term beginning on the 
't5th of April: and the Court on conſider- 
ation and on the authority of Par/ons v. 
Gill, Farreſley 933 Salk. 87, 401 ; refuled 
to ſet aſide the judgment. 

Wills Ch. J. I ſee no difference be- 


ang \ tween voluntary and adverſe judgments : 
them in all other caſes to the courſe of the 


of there be any, the caſe of an adverſe 
judgment is ſtronger. ' Nor is there any 
difference between plaintiffs? EXecutors 
| 2nd Geferdonge' on ſtat. 8 & 9 . g, 

Draper Serjt. then ſaid that there was 
no admĩniſtration at all, though there were 
two nihils returned on a ſeire facias in 
this caſe. And he ſaid there could be no 
adminiſtration when the ſcire facias iſſued, 
for it was within leſs than fourteen days 
' after the inteſtate's death. 

But the Court held the judgment regu= 
lar in the caſe now at bar. 

See ſtatute 29 Car. 2. c. 3. /. 21. 
| —Paaſn v. Francia (2), T. 13 An. B R. 
A ſcire facias was brought by El:zabeth 
: Paulpn, adminiſtratrix of George Poulſen 


| againſt Francia to revive a judgment te- 


covered by the inteſtate againſt the de- 
ſendant; and the ſeire facias alleged the 


died inteſtate on the 16th of February laſt: | death of C. Paulſen on the uſt of March, 


interlocutory. Po was On 2 1 of and the hyp ms granted on the 5th 


of 


— 2 


(1) 2 Str. $82; and Rep, temp. Hard. 
4) Lill. Entr. o. * 
; + 


—————— 


— 


1 


1 \ 
* 


Adminitu 


may bef 


within 1 
of the ud 


death. 


i 


5 of Hs ſame path, On demurrer it was 
_ -objected that by the ſtat. 29 Car. 2. c. 3. 
| adminiſtration ought not to be granted 

until fourteen days after the death of the 


tion may be granted immediately, other | 
wiſe * EIT waſted and em- 


, 
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inteſtate, Curia, contra. Adminiſtra- 


Lindon againſt CollI xs. 


R= PL EV I N; 
weed. 


17 Go. II. 0. b. 


| bezzled. Judgment for - the plaintiff, 
Z. 13 An. Rot. 45. B. R.“ MS. Abney J. 
As to the principal point, ſee alſo 


. Brogner v. Langmead, D. & E. 20, 


in which all the former caſes on this ſubject 
are e collected. 1 


: kd for a rent-charge ; the Pans was 


* 


A motion for double cofts onthe ſtat, 11 G. 2. c. 19. / 22. (a). 
The only queſtion was whether a rent - charge be within the 
words or intention of that clauſe in the ſtatute which gives 


double coſts in cafe the plaintiff be nonſuit &c. 


It being a 


new caſe, we ordered it to be moved again, and the ſtatute to be 


looked into and well conſidered 


(6). 


It was objected likewiſe that, the defendant having avowed 
Jpecially, and not taken the benefit of 'the ſtatute, this caſe was 
not within the ſtatute: but the Court thought there was nothing 


in this objeftion.” 


(0B TY 22.*Afterreciting that great 
difficulties often ariſe in making avowries 
or conuſance upon diſtreſſes for rent, quit 
'rents,.reliefs, heriots, and other ſervices, 
it is enacted &c that it ſhall be lawful for 
all defendants in replevin to avow or make 
conuſance generally that the plaintiff in 
replevin or other tenant of the lands and 
tenements wherean the diſtreſs was made 
enjoyed the fame under a grant or 
demiſe at ſuch a certain rent during the 
time wherein the rent diſtrained for in- 
curred, which rent was then and ſtill re- 
mains due, or that the place where the 
diſtreſs was taken was parcel of ſuch cer- 
tain tenements held of ſuch manor &c far 
which tenements the rent relief heriot or 
other ſervice diſtrained for was due, with- 
out further ſetting forth the grant tenure 
demiſe or title of ſuch landlord; leſſor, or 
owner of ſuch manor 5 and if the plaintiff 
in ſuch action ſhall become nonſuit, diſ- 


Continue, or have Judgment given againſt f 
9 


recover double coſts of ſuit. 

(b) Though it does not appear from 
Lord Chief Juſtice Milles's papers how 
this caſe was determined, it appears from 
Mr. Juſtice Abney*s MS. that the rule, 
calling on the Prothonotary to review his 
taxation of (ſingle) coſts, was afterwards 
diſcharged; the Court being of opinion 
that though this ſtatute was in ſome clauſes 
remedial in others it was penal; and that 
the clauſe in queſtion, ſect. 22. which was 
a ſubſtantive clauſe, did not in terms in- 
clude rent-charges, and that as it was a 
penal clauſe it ought not to be extended 
by conſtruction. 

It has been ſince holden that an Wr 
for a ſeizure for heriot cuſlom is not within 
this clauſe of the ſtatute. Lloyd v. Winton, 
2 Pin 28. ; nor an avowry for a rent- 
charge under a canal act. The Leominſter 
Canal Company v. Norris; 7 D& E. 500; 
and The Same v. Cowell, Bo. & Pul. 213. 


R 
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Saturday, 
Nov. 19th. 


An avowant 
for a rent- 
change is not 
entitled to 
double cofts 
under 11 G. 
2. c. 19. 

ſ, 22., when 
the plaintiff | 
is nonſuited. 


| him, the defendant i in ſuch replevin ſhall 


* 
1743. 
— — 


M. 47 G. 2. 
Taeſday, 


Nov. 22d. 


A cuſtom in a 
manor, that 
the grantee 
of a cuſtom- 
ary eſtate 
(which will 
paſs either by 
ſurrender or 
deed and ad- 
mittance) -+ 
muſt be ad- 
mittedduring 
the life of the 
grantor, is 


good in law. 


7 


* 
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ve. 
* * 


Faun on the Demiſe of Ricuanys 1 Maxiorr, 


Bora niſi for a new trial. Bootle for the Ste, Eyre contr\, 


Mr. J. Burnett reported from Mr. J. Deniſon who tried the 
cauſe at the laſt Carliſle afſizes that the premiſes in queſtion 
were a cuſtomary eftate, which would paſs either by deed cr 
ſurrender, but that even in the caſe of a deed an admittance was 
neceſſary. And it was proved in the cauſe that the grantee. 
of the deed in the preſent caſe, under whom the defendant 
claimed, was not admitted until after the death of the grantor. 
That there was evidence on both ſides as to the cuſtom, but no 
inſtanceof any perſon's being admitted after the death of the 
grantor but one in 1732. But he thought that the ſtrength of 
the evidence was for the defendant. However the jury found a 
verdi& for the leſſor of the plaintiff, who claimed as heir at 


law. 


And it was inſiſted that a dos that the party ou be 
admitted during the life of the grantor was not a good cuſtom; 
for that by law a ſurrenderee might be admitted after the death 
of the ſurrenderor, for which was cited a caſe from Cole. And 
other caſes might have been cited, for to be ſure this is un- 
doubted law. | 


But "we thought the preſent caſe not at all-parallel to that; 
becauſe that depends on the general law of the land in reſpect 


to cuſtomary eſtates, but this on the particular cuſtom of the 


manor, For cuſtomary or copyhold eſtates will not paſs by 


deed, unleſs there be a particular cuſtom to warrant it; and if 
there be, ſuch deeds muſt be attended with ſuch circumſtances 
as the cuſtom requires ; and as the jury here, by finding for the 


, plaintiff, have found what the cuſtom was as much as if they 


had found it by a ſpecial verdict, we are of opinion that ſuch 
cuſtom is your (a). | 


0 It was inſiſted that ſuch cuſtom was unreaſonable, and that 
in the preſent caſe it was unjuſt, becauſe it appeared on the 


(a) See Prrryman's Caſe, 5 Co; 84. 
* trial 
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tion. 


But to this we eee that we thought it neither | unrea- 
ſonable nor unjuſt. It is fit that ſuch grantees ſhould be ad- 
mitted in ſome reaſonable time, and the cuſtom hath limited 
that time. And if the purchaſer be prejudiced by his not 


being admitted within that time, he may thank himſelf; 


for it was his own fault; for he ſhould not have paid his money 
until his purchaſe was completed by his admittance. And a per- 


ſon claiming under a bargain and ſale may as well complain of 


injuſtice, if he do not inrol his own deed, under which he 
claims, within ſix months, by which omiſſion it becomes void.” 


The Bailiffs and Citizens of the City of Lircn- 
' FIELD again JonN SLATER, Aſſignee of CaTH. 
ADIB Willow. 


Tur « . 55 of the Cour was delivered, as follows, by 


Wi Iles, Lord Chief Juſtice, © The action is an action of co- 
venant ; in which the plaintiff declares in the county of Szaf- 
ford, i in which he brought his action upon a covenant in an in- 
| denture made the roth of March 1713, between the bailiffs and 
citizens of the city of Litchfield and the ſaid Cath. Adie, by 
which (as ſet forth in the declaration) in conſideration of the 
ſurrender of a former leaſe of the premiſes for the term of c 
ſixty years bearing date the 8th of November 1656, and in con- 


ſideration of the rents and covenants therein mentioned and re- 


ſerved, the {aid bailiffs &c demiſed to the ſaid Catharine all that 
meſſuage burgage or tenement with the appurtenances in the 
ſaid city of Litchfield in a certain ſtreet there called Tamworth 
Street, and all barns &c, then in the occupation of the ſaid Ca- 
therine, to hold the premiſes from the 8th of November then laſt 
paſt for the term of 60 years under the rent of 3%, . payable 
half-yearly at Lady-day and Michaelmas ; and Catharine cove- 
nants for herſelf her executors adminiſtrators and aſſigns to 
pay the rent and to keep the premiſes in repair, and to leave 


14 them 


trial that the grantee was a purchaſer for a valuable conſidera- 
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them ſo at the end of the term; that Cutberine entered and was 


be Haft, poſſeſſed; and afterwards to wit, on the ĩoth of October 1723, af. 
&cof LrTca- ſigned (a) all her intereſt and the term to the defendant, who 


FIETD 
against 


SLATER. 


entered and has been ever ſince poſſeſſed, the reverſion belong- 
ing to the plaintiffs.” And the plaintiffs aver that 21 J. for 


tent was due at Lach- day 1742, and aſſign that as their firſt 


breach; and that the premiſes were out of repair during the 
continuance of the term and after the aſſignment (of which 
they ſpecify ſeveral inſtances,) and this they aſſigu as another 


breach; and lay their ages at-200 1. 1 


The defendant pleads that the premiſes a are ſituate lying and 
i being in the city of Litchfield and the county of the fame city, 


and that the defendant after the aſſignment made to him and 


before the bringing of this ſuit, to wit, 25th March 1735, at 
the city of Zitchfield aforeſaid in the county of the ſame city 
Aurrendered up the ſaid premiſes and all the reſidue of the term 
to the ſaid bailiffs and citizens, and that they then and there 
accepted of the ſame; and ſaith that at the time of the ſaid 


ſurrender no rent was then due or in arrear; and that from 


the time of the ſaid aſſignment to the time of the ſurrender he 


always kept the premiſes in good repair according to the cove- 


mant. 


The plaintiffs reply; and proteſting that there was no ſuch 
ſurrender, traverſe the acceptance, and on this ifſue is joined 
and a verdict was found for the plaintiffs at the Stafford allizes. 


And the defendant having moved (5) in arreſt of judgment, 
At ſtands now for the judgment of the Court on that motion. 
There was but one objection taken, that the cauſe was tried in 
the county of Stafford, whereas it ought to have been tried in 

the county of the city of Litchfield. The queſtion therefore is 
whether this was a -miſ-rrial or not; and this-will * two 


queſtions; 
Firſt, whether! it would have'been bad at common 8 


(4) Un covenant (which runs with the | 00 The cal was argued on the 2oth of 
.Jand) evidence that the defendant is in as: Fune 1743 by Skinner King's Serjt- and 
heir will ſupport a declaration charging Baotle Serjt. for the plaintiffs, and by 
chim · as afſignees Derifley v. * 4 D. JED and 9 Serjts. for the Defend- 
1 . 25. Ant. 


Secondly; 


MICHAEL MAS TERM, 19 Gn. II. C. 7. 433 
Secondly, Whether or not, if it would have been bad at com- 1743. 

mon law, it be aided by the 16 & 17 Car. 2. c. 8. f. 1. For 828 
as for the other ſtatutes of jeofails, we think that it is not helped . 
by any of them. As for the ſtat. 4 & 5 An. c. 16. J 6., which tain 
was relied on to make this a bad trial, we think it is quite out 
of the caſe; for as the ſtatute was plainly made to extend the 

atute Car. 2. farther than it went before and to remove a diffi- 

culty which plaintiffs then laboured under by reaſon of challenges 

for defaults of hundredors, it is putting a ſtrange conſtruction 

upon It to ſay that plaintiffs by that ſtatute were put under 

greater difficulties than before. But barely reading the words 
themſelves will ſhew that no ſuch conſtruction as is contended 

for ought to be put upon them. The words are © And whereas 

great delays do. frequently happen in trials by reaſon of chal- 

lenges to the arrays of pannels of jurors and to the polls for de- 

fault of hundredors, for prevention thereof for the future be it 

enacted that from and after &c every venire facias for the trial 

of any iſſue in any action or ſuit in any of her Majeſty's Courts 

of Record at Meſiminſter be awarded of the body of the 

proper county where ſuch iſſue is triable;” the meaning of 

which is plainly this that for the-future venires ſhall be awarded 

of the body of the county without any regard to hundredors, 

but it gave no directions in what counties iſſues are to be tried 

but left the law juſt as it ſtood before in reſpect to this matter. 

Having laid this ſtatute out of the caſe, I ſhall only ſay this far- 

ther before I come to the merits of.the cauſe, that we ought in 

this caſe to go as far as we can in order to make the verdi& 

good, both becauſe the point has been fairly tried, And likewiſe 

becauſe it has been tried in a county where the defendant was 

more likely to have juſtice done him than if it had been tried 

in the county of the city of Litchfield, the bailiffs &c being 
plaintiffs, | | | 


I ſhall now come to the two points on which the queſtion de- 

pends. And | | 
Firſt, we are of opinion that this trial would have been bad at 
common law, if not aided by the ſtatute 16 & 17 Car. 2. We 
think that actions of covenant for nonpayment of rent or not 
repairing are local actions. The caſe of Barker v. Damer as it 
is reported in 1 Sall. 80. ſeems to be an authority as to this 
| 59 | ; point. 


The Bailiffs 
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point. But that caſe is reported differently in other books (a); 
and it is very doubtful whether in that caſe any judgment. was 
ever given. And the contrary was held in the caſe of Smith y, 
Batten Cro. Jac. 142., and in ſeveral other caſes. However, 
be that as it will, and whether they are local actions or not 
when brought by the covenantee himſelf againſt the covenantor 
himſelf, yet there can be no doubt in the preſent caſe, the action 
being brought againſt an aſſignee not as he is in privity of con- 
tract but only as he is in privity of eſtate. As therefore it ap- 
pears upon the pleadings that the premiſes lie in the county of 
the city of Litchfield, we think that the action by the rules of 
the common law ought to have been tried there (5). But if it 
had ſtood on the declaration only, this objection would not have 
_ ariſen; for the premiſes there are only ſaid to lie in the city of 
Litchfield ; and though we are to take notice judicially of 
counties, we cannot judicially take notice of the boundaries of 
counties, nor that the whole city of Litchfield lies within the 
county + Cl But the objection ariſes from the plea, it 
being there alleged and not denied by the plaintiffs that the 
premiſes lie in the * of the city of Litchfield, 


As to the objection that the cite and acceptance were in 
the county of the city of Zichfield, we do not rely much upon 
it, becauſe though it is held in 2 Rol. Abr. 61 1. (c) that if the 
ſurrender of a leaſe be pleaded in another county the cauſe ſhall 
be tried there, I am not ſatisfied of the authority of that caſe (4). 
But if it were law, the caſe was determined before the ſtatute 
21 Jac. 1. c. 13. / 2., which has enacted that no verdict ſhall 
be ſtayed or reverſed if the venire be awarded from any of the 
places where any part of the matter in queſtion ariſes, And 
therefore we think that, if there were no other objection, this 
ſtatute would cure it, but for the other reaſon we think that this 
trial would have been bad before the ſtatute 16 & 17 Car. 2. 


(a) Vid. Carth. 182; 3 Mod. 337; | rule was laid down © In all caſes where the 
and 1 Show. 191. 8. C. action is founded upon two things done in 
() But ſee The Mayor c of London | ſeveral counties, and both are material or 
v. Cale, 7 D. & E. 587. per Lord Kenyon | traverſable, and the one without the other 
Chief Juſtice cont. and per Grgſe J. 588. doth not maintain the action, there the 
accord. | | plaintiff may chooſe to bring his action in 
(c) Pl. 33+: which of the counties he will.” 
(4) In Bulwer's caſe, 7 G. 2. 4. this ; | 


Secondly ; 
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© Secondly ; ; The only queſtion therefore that remains is, 

| whether 1 it be helped by the ſtat. 16 & 17 Car. 2. And if this 
| ere a new cafe upon this ſtatute, we ſhould doubt very much 
whether this ſtatute would help'it, and for my own part I ſhould 
be of opinion that it did not. The words of the ſtatute are, 
« If there be a verdict, judgment ſhall not be ſtayed or reverſed 
for that there is no right venue, ſo as the cauſe were tried by a 
jury of the proper county or place where the action is laid.” And 
from theſe words I am of opinion that the ſtatute was never in- 
tended to cure theſe defects where the cauſe appears to be tried 


in an improper county; but only thoſe where the venue was 


wrong, which meant no more at that time than that the jury 
were not returned de vicineto, or in other words that there were 
no hundredors returned : but the ſtatute expreſsly ſays that it 


muſt be tried in the proper county; and I think that the word 


laid, which has been ſo often infiſted on, will not bear the con- 
ſtruction that has been put upon it. But I admit that the au- 
thorities are moſt of them on the other ſide; and therefore as I 
am going to give a judgment not founded on our own opinions 
Þut only on the ſtrength of authorities, it will be proper for me 
to mention all the caſes which have been determined on this 
head. The firſt caſe that I can meet with is the caſe of Craf? v. 
Boite, 1 Saund. 247. P. 21 Car. 2. B. R. There the action, 
as in the preſent caſe, was tried in a wrong county; and Keeling 
Chief Juſtice, Rainsford J. and Morton J. held that it was 
helped after verdi& by the 16 & 17 Car. 2.: But Tvi/den ]. 


held ſtrongly the contrary. But Saunders ſays that judgment 


was given for the plaintiff againſt the opinion of Tꝛoiſden and 
many others. The next is the caſe of Naylor verſus Sharpley &c. 
P. 26 Car. 2, B. C. 1 Med. 198., where this queſtion was ſtarted 
but it was not the point on which the judgment was given. 
But the Judges ſaid that where the trial was in a wrong county, 


the ſtat. 16 & 17 Car. 2. would not help it, for that it was in- 
tended only to help where the action was laid in the proper 


county where it ought to be laid, which the word proper im- 
| plied. The next caſe is that of Jennings v. Hunkin, H. 27 Car. 2. 
B. R. 2 Lev. 121., where the action was tried in an improper 
county, and it was inſiſted that it was aided by the ſaid ſtatute : 
but Hale Chief Juſtice ſaid that the intent and meaning of the 


ſtatute is if the cauſe be tried in a county where the matter in 
. 14 | | | : a iſſu . 
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1743. iſſue to be tried ariſes; for it cannot reaſonably be ſuppoſed that 
Teng, the parliament intended to alter the courſe of trials and to have 
an things tried in foreign counties where the jury are ſtrangers to 
agent the parties, to the evidence, and to the matter in iſſue: but the 
— intent of the ſtatute was to cure trials and improper venues taken 
in the ſame county where the matter ought to be tried; and the 
reſt of the Juſtices agreed that this was a reaſonable conſtruction 
of the ſtatute, but ſaid that they would adviſe on it; and Ven- 
tris, who reports the ſame in his 1{t vol, 263., ſays that after- 
wards on further conſideration and upon the authority of the 
caſe in Saunders and another caſe adjudged the very ſame term 
in B. C. the Court gave judgment for the plaintiff; it being 
within the words, though they ſtill ſaid it was not within the 
meaning, of the ſtatute. In the caſe of Adderley and Wiſe, H. 27 
and 28 Car. 2. B. C. (and which I believe is the other caſe that 
Ventris hints at) reported in 2 Lev. 164. it was held by Lord 
Chief Juſtice Vaughan and the whole Court that though the cauſe 
was tried in an improper county, yet that it was helped by the 
expreſs words of the ſtatute, becauſe it was tried in the county 
where the action was brought. In the caſe of Drew v. Barkſdale, 
reported in 1 Show. 343. M. 3 W. and M. B. R. it was ſaid 
per Holt and the whole Court that the trial being there ia a 
wrong county was helped by the ſtatute 16 & 17 Car. 2: but 
this caſe is very ſhortly reported as to this point. The laſt caſe 
which I ſhall mention, and which is the caſe which I muſt rely 
on, is the caſe of the Lady Calverly v. Sir R. Leving, P. 10. V. 3. 
B. R., reported in Comb. 4.72. and Carth. 448, but beſt and moſt 
fully in Lord Raym. 1 vol. 330. ; and therefore I ſhall ſtate it as 
It is there reported ; and it is a caſe of great authority and ex- 
actly the ſame as the preſent. It was an action of covenant for 
not repairing a houſe in the county of the city of Chefter, and it 
was tried by the Chief Juſtice of the county of Chęſter. The 
caſe was very thoroughly argued; and Cheſtyre for the plaintiff 
cited many authorities and (inter alia) a caſe between Jew and 
Briggs adjudged (as he ſaid) ſince the Revolution, where the 
iſſue aroſe in Surry but was tried in Midalgſen; and it was ad- 
_ judged by three Judges againſt the opinion of Lord Chief Juſtice 
Holt that this was aided by the ftatute 16 & 17 Car. 2.; and 
on a writ of error brought in Cem. Scacc. all the Judges, except 
Treby Chief N Powell, and Lechmere, were of . to 
3 m 
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* the judgment; ; and afterwards Treby declared in B. 4 
that. he would ſubmit to the opinion of his Brothers. And 
though the conſtruction was very difficult to be maintained if it 
were res integra, yet ſince there were ſo many authorities for 
this conſtruQion, he deſired that the plaintiff might have judg- 
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ment; and Holt likewiſe afterwards ſaid that he would conform 


to ſo many authorities, though he believed that they could not 
be maintained by reaſon; but in reſpect to the multitude of 
caſes he complied, and ee by the whole Court was given 
for the plaintiff, 


[think therefore that we are fully juſtified in the opinion 


that we ſhould have been of concerning the conſtruction of this 


ſtatute if this were res integra, as Lord Chief Juſtices Hale, Holl, 
Treby, and ſo many other great men were of the ſame opinion 
with us; and I think we are likewiſe juſtified in giving our 
judgment contrary to our own opinions, ſince there are ſo many 
authorities on the other fide; for nothing can be a greater in- 
convenience than that the law ſhould be always uncertain, which 
yet muſt be the caſe if the Courts of Weftminfter-Hall did not 
think themſelves bound in caſes where there are ſo many au- 
thorities as there are in the preſent caſe. And I own for my 
own part I the more willingly come into this opinion, becauſe 
the juſtice of the caſe is certainly on this ſide; and if I had been 
to draw the ſtatute 16 & 17 Car. 2., I would have drawn it in 
ſuch words as would have borne this conſtruction. The rule 
therefore muſt be diſcharged, and the plaintiffs muſt have their 
judgment (a).” | 


N. Mr. Juſtice Forteſcue A. was not MEER enther at 
the argument or giving t the judgment.” 


(a) The ſame conftruftion has alſo been Cale and others, E. 38 Ges. 3. 7 Dune. 


put on the ſtat. 16 & 17 Car. 2. in a ſub- | Ea, 583, in which the above caſe was 
ſequent caſe, The Mayor &c of London v. | not cited. 
2 / 
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iſſue to be tried ariſes; for it cannot reaſonably be ſuppoſed that 
the parliament intended to alter the courſe of trials and to have 
things tried in foreign counties where the jury are ſtrangers to 
the parties, to the evidence, and to the matter in iſſue : but the 
intent of the ſtatute was to cure trials and improper venues taken 
in the ſame county where the matter-ought to be tried ; and the 
reſt of the Juſtices agreed that this was a reaſonable conſtruction 
of the ſtatute, but ſaid that they would adviſe on it; and Ven- 
1ris, who reports the ſame in his iſt vol, 263., ſays that after- 


wards on further conſideration and upon the authority of the 


caſe in Saunders and another caſe adjudged the very ſame term 
in B. C. the Court gave judgment for the plaintiff; it being 
within the words, though they {till ſaid it was not within the 
meaning, of the ſtatute. In the caſe of Adderley and Wiſe, H. 27 
and 28 Car. 2. B. C. (and which I believe is the other caſe that 
Ventris hints at) reported in 2 Lev. 164. it was held by Lord 
Chief Juſtice Vaugban and the whole Court that though the cauſe 
was tried in an improper county, yet that it was helped by the 
expreſs words of the ſtatute, becauſe it was tried in the county 
where the action was brought. In the caſe of Drew v. Bark/ale, 
reported in 1 Show. 343. M. 3 W. and M. B. R. it was ſaid 
per Holt and the whole Court that the trial being there in a 
wrong county was helped by the ſtatute 16 & 17 Car. 2: but 
this caſe is very ſhortly reported as to this point. The laſt caſe 
which I ſhall mention, and which is the caſe which I muſt rely 


on, is the caſe of the Lady Calverly v. Sir R. Leving, P. 10. NV. 3 


B. R., reported in Comb. 472. and Carth. 448, but beſt and moſt 
fully in Lord Raym. 1 vol. 330-3 and therefore I ſhall tate it as 
it is there reported; and it is a caſe of great authority and ex- 
actly the ſame as the preſent. It was an action of covenant for 
not repairing a houſe in the county of the city of Che/ter, and it 
was tried by the Chief Juſtice of the county of Cheſter. The 
caſe was very thoroughly argued ; and Cheſhyre for the plaintiff 
cited many authorities and (inter alia) a caſe between Few and 


Briggs adjudged (as he ſaid) ſince the Revolution, where the 


iſſue aroſe in Surry but was tried in Middleſex ; and it was ad- 
judged by three Judges againſt the opinion of Lord Chief Juſtice 
Holt that this was aided by the ſtatute 16 & 17 Car. 2.; and 
on a writ of error brought in Cem. Scacc. all the Judges, except 


Treby Chief Juſtice, Powell, and Lechmere, were of opinion to 
12 athrm 
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arm the judgment; and afterwards Treby declared in B. C. 
that. he would ſubmit to the opinion of bis Brothers. And 
though the conſtruction was very difficult to be maintained if it 


: were res integra, yet ſince there were ſo many authorities for 
this conſtruQion, he deſired that the plaintiff might have judg- 


ment; and Holt likewiſe afterwards ſaid that he would conform 


to ſo many authorities, though he believed that they could not 
be maintained by reaſon; but in reſpect to the multitude of 
caſes he complied, and ene by the whole Court was siven 
for the Plaintiffl. 


1think therefore that we are fully juſtified in the opinion 
that we ſhould have been of concerning the conſtruction of this 
ſtatute if this were res integra, as Lord Chief Juſtices Hale, Holt, 
Treby, and ſo many other great men were of the ſame opinion 
with us; and I think we are likewiſe juſtified in giving our 
judgment contrary to our own opinions, ſince there are ſo many 
authorities on the other fide; for nothing can be a greater in- 
convenience than that the law ſhould be always uncertain, which 


yet muſt be the caſe if the Courts of 'We/minſter-Hall did not 


think themſelves bound in caſes where there are ſo many au- 
thorities as there are in the preſent caſe. And I own for my 
own part I the more willingly come into this opinion, becauſe 
the juſtice. of the caſe is certainly on this ſide; and if I had been 
to draw the ſtatute 16 & 17 Car. 2., I would have drawn it in 
ſuch words as would have borne this conſtruction. The rule 
therefore muſt be dicharged, and the e muſt have their 
judgment (a).” . a 


— N. Mr. Juſtice Forteſcue A. was not reren eber at 


1 argument or giving the judgment.“ 


(a) The ſame conſtruction has fo Las Cole and others, E. 38 Geo. 3. 7 Duraf. 
put on the ſtat. 16 & 17 Car. 2. in a ſub- & Eaft 583, in which the above caſe Was 
ſequent caſe, The Mayor c of London v.] not cited. 
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In actions of 
ſlander where 
the words 
themſelves 
are actionable, 
jf the plaintiff 
recover leſs 
than 40s. 


dama es, he is 


is entitled to 
no more coſts 
than damages, 
though ſpe - 
cial damages 
are alſo al- 
leged: but 
where the 

- words them- 
ſelves are not 
attionable, 
the plaintiff 
is entitled to 
full coſts, tho? 
he recover leſs 
than 40s. da- 
mages. 


Barnes 1322. 
8. : 


Eing's Serjeant in ſupport of the rule and 
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 TurNzr againſt HorToN.. 
kim. 15 Gro. 2. Rol. 51. 


Tar following opinion of the Court was given 55 


Willes, Lord Chief Juſtice. © This comes on before the Court on 
a motion (a) for full coſts, notwithſtanding the 21 Fac. 1. c. 1 5. 
The action is an action on the caſe for words. There are 
eight ſets of words in the declaration. The plaintiff ſets forth 
that he is by trade a baker, and all the words are laid to be ſpoken 
of him in reſpe& to his trade, and as fo ſpoken all of them are 
aQionable. Special damages are. laid that two perſons (naming 
them) who uſed to deal with the plaintiff and give him credit 
refuſed to deal with him and give him credit oe reaſon of the 
ſpeaking of theſe words. 

A general verdict for the plaintiff and two pence damages. I 
tried the cauſe laſt Hilary term at Gui/dball, but will endeavour to 
forget what paſſed at the trial, (where it appeared to be a moſt 
frivolous action) becauſe the queſtion muſt be determined on the 


record, and not on any particular report of mine, 


The words of the ſtat. 21 Face 1. c. 15.7. 6. are very ſtrong, 
that in all actions on the caſe for ſlanderous words there ſhall 


be no more coſts than damages, if the verdict be for leſs than 
40. And if it were a new caſe, I ſhould not be of opinion to 


take many of thoſe caſes (which have been ſo determined to be) 
out of the ſtatute. And I am now againſt going a jot farther 


than the authorities will warrant, and think it bef# to adhere to 


ſome certain rule. The caſe of Tog/all and Edwards, Crs. Car. 
163., was not only for words, but likewiſe for procuring the 
plaintiff to be indicted and impriſoned for felony. The caſe of 
Blizard v. Barns, Cro. Car. 307., was for words and likewiſe for 
procuring the plaintiff to be arreſted for felony and impriſoned 
for three days. The caſe of Fiſb and Philips in B. R. 11 Geo. 1. 
was for words and alſo for carrying the plaintiff before a juſtice 


by Prime King's Serjeant on the other 


of 


(a) The caſe was argued by _ 
{ide on the 23d of November 1743. 
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e peace and detaining him. It is certain that actions af 
ſander of title will not lie unleſs ſpecial damages be alleged and 
proved; and for this reaſon it has been holden that they are 

rot within the ſtatute ; and therefore the plaintiff ſhall have full 
ects though the damages found be under 40s., as was holden 
in Cro. Car. 140, 1; and 1 Fon. 196. But none of theſe caſes 
are at all parallel to the preſent. But in the caſe of Burry v. 
Perry, which was a caſe very like the preſent, and which wag 
ſolemnly argued and thoroughly conſidered, Ty. 5 & 6 Geo 2, 
B. R. 2 Lord Raym. 1588. (a), it was holden that, where the 
words were in themſelves aQionable, being laid to be ſpoken: of 
a man in the way of his trade (as in the preſent caſe) though 
ſpecial damages were laid, the damages given by the jury being 
under 40 s:, the plaintiff ſhould have no more coſts than damages; 
and the Court founded this their opinion on the caſe of Brown 


v. Gibbons, 1 Salk. 206., and many other caſes; and they laid 


down this rule that when the words are actionable, though 
ſpecial damages are laid, it will not alter the caſe; but when 
the words are not actionable, and ſpecial damages are laid, it is 
not a caſe within the ſtatue, becauſe properly ſpeaking the action 
is not for words but for the ſpecial damages. And 1 am willing 


to abide by this rule and chis diſtinction, but not to go a jot far- 


ther, For where the damages are laid only by way of aggra- 
vation, a verdict muſt be for the plaintiff, if the words be proved 
though the damages be not: but where they are the giſt of the 
action, if the damages be not proved, the verdict muſt be for 
the defendant; and there can be no ſuch thing in either caſe as 


a verdict for the plaintiff as to the words and for the defendant 


as to the ſpecial damages. In the caſe cited for that purpoſe 
out of 1 Ventr. 53; 1 Med. 31 ; and 2 Keb. 589; there was a 


ſpecial verdict found for the opinion of the Court whether the 


words were aCtionable of themſelves. The caſe of Denny v.. 
Wieg (ö) in this court M. 10 Geo. 2. is a caſe of but very little 
authority, as there were but two Judges in Court, as it was very 
little conſidered, and as it is directly contrary to the caſe of 
Burry and Parry which was ſo ſolemnly conſidered and de- 
termined. As to the caſe of Lagenby v. Cooke (c), I ſhall ſay no 


more of it but that it was not conſidered at all; that I was borne 


(a) 2 Str. 936. 8B. C. ML (c) M. 13 Geo, 2. C B. 
(5) Pradt. Reg. 111; and Sir G. Co. 137. 
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down by the authority of Denny a and LT "89s ad that * __ not | 
concur in that reſolution. | | 


And i in the preſent = 11 mall La no more EY that 1 the 
reaſons already given we think there ought to be no more coſts 


than damages. Therefore for the future it is to be the ſet- 


tled rule of this Court that whine the words themſelves are 


H. 17 G. 2. 


Monday, 
Feb. 13th, 


Where a pe- 
nalty is given 
by a ſtatute 
(even ſubſe- 
vent to the 
atute of 
Glovceſter) 
to the party 
rieved, he 


is entitled to 


coſt if he 
ſucceed: and 
if he be non- 


ſuit, or a verdi& paſs againſt him, he is liable to pay coſts 


15. Or 4 Jac. 1. 


to colts if he ſucceed. 
— The fiat. 18 Elis, e. 5. ſ. 3., which gives colts to defendants in . aclions if che 


be nonſuit, extends to ent as well as prior ſtatutes, | | 


aQionable, and-the damages are laid only by way of aggrava- 
tion, if the verdict be under 40 5, there are to be no more coſts 
than damages (a). But if the words be not actionable and the 
ſpecial: damages are laid, in which caſe they are the very giſt of 
the action and the plaintiff cannot recover without proving them, 
if the verdict be for the plaintiff, though the damages at are under 
405, ths plaintiff ſhall have full coſts.” 


«N, Mr. J. Forteſeue A. was not in court either at 
the time of the argument or giving this judgment, but having 
heard of our'opinion has declared that he differs from us, and 
that he adheres to the opinion which we gave. * the caſe of 


age n s. 


cial damage be laid referring to all the 
counts, and a general verdict for the plain- 
tiff, he is entitled to full coſts, though he 
recover leſs than 40s. damages. Saville 
v. Jardine, 2 H. Bl. . 531. 


(a) Tiff v. Gb. "I 1423 ger. | 
nam v. Shelleto, 3 Burr. 1688 ; and Collier 
v. Gaillard, 2 Bl. Rep. 1062. 8. P. But 
if ſome of the counts in the declaration 
be for words that are actionable, and 
others for words not actionable, and ſpe- 


- 


| The Mayor and Commonalty of the Borough of 


_ P.yMouTH again WANG. 


HE action was brought againſt the defendant on a private 

act of parliament, made 27 Eliz. c. a0. The plaintiffs 

ſue as well for the King as themſelves for the penalty of 200, 
given half to them and half to the King by that ſtatute. By 
the ſtatute a power is given to the plaintiffs to make a cut cr 
trench therein deſcribed to bring the river Mew otherwiſe 
Merry to the town of Plymomb, and a penalty of — J. upon 


to the defendant either 3 the 23 H. 8. 
c. 3. which gives coſts to the defendant in all caſes where the plaintiff is entitled 


plaintiff 


any 


HILARY TERM, 17 Gro. II. C. P. FE 441 


any one that ſhall at any time thereafter obſtru& or diſturb 1743, 4. 
chem, to be paid as aforeſaid. The plaintiffs declare that they The Major 
'  Gniſhed the ſaid trench &c, and made reparation from time to & of Prx- 
time &c, but that the defendant 2d September 1742 broke and cat | 
_ deſtroyed the banks-of the ſaid watercourſe, and obſtructed hin- — 
dered and diverted the courſe of the ſaid river and water from its 
courſe to the town of Plymouth, contrary to the ſtatute, whereby 
an action accrued to them &c to demand the ſaid 20 J. &c. 

The defendant pleaded nil debet; and the plaintiffs were 


nonſui at the aſſizes held for the county of Devon. 


A motion (a) had been made for the defendant for coſts, and 
a rule niſi had been obtained, and Belfield had been heard 
againſt it. And now the Court gave een th that the defend- 
ant was entitled to his coſts. 


We were 'of mal that common informers, if nonſuited, 
ought to pay coſts by the ſtat. of the 18 Eliz. c. 5. . 3. And 
we thought that that extended as well to informations brought 
upon penal ſtatutes made afterwards. 6) as thoſe which were in 
force at that time. But this caſe is excepted out of that ſtatute 
by the proviſo ſect. 6. which is in theſe words; © provided al- 
ways that this act fhall not extend to any Feilen or body po- 
litie to whom or to whoſe uſe ſuch penalty ſorfeiture or ſuit is 
or ſhall be N e han by any ftatute.” 


As this caſe "DIR is not Anis this ftatute, the only. 
queſtion 4 in the preſent caſe was whether the plaintiffs would 
have been entitled to coſts in caſe they had recovered a verdict 
againſt the defendant; becauſe if they would, we were. of 
opinion that the defendant in this caſe was entitled to coſts, 
either by the 23 H. 8. c. 15. / 1. or by the 4 Fac. 1. c. 3. en- 
titled © an act to give coſts to the defendant on a aonſuit-of the 
plaintiff or a verdict againſt him.“ The words of the ſtatute are 
that the defendant or defendants ſhall have coſts in ſeveral actions 
{naming them,) and in any other action whatſoever wherein the 
plaintiſf might have cott in caſe judgment ſhould be given for him, 
if the plaintiff or plaintiffs be nonſuited or a verdict paſs againſt 


(a) It appears that this motion was (5) This was fo determined in Williams 
made by Mr. Serjt. Vynne; and the cafe | q. t. v. Drewe, ſup. 392. See alſo the 
was argued on Saturday the 4th of Fe- 200 a referred to in note. * 


5 U | him 


bruary. 


442. 


1743, 4+ 


Cnr — 
The Mzyor 
&Ec of PLY- 

MOUTH 


againff 


WiaRIN G. 


HILART TERM, r7Gzo.1k C. P. 
him or them in ſuch action. And we were of opinion that the 
plaintiffs would clearly have been entitled to coſts, if they had 
recovered in this ſuit, by the ſtatute of Glauceſſer, 6 Ed. 1., and 


the conſtruction which has been all along put upon it. Lord 


Coke 2 Inſt. 289. ſays that this ſtatute doth extend to give coſts 


in all caſes where damages are given to any demandant or plain. 


tiff in any action by any ſtatute made after that parliament. 


In 10 Co. 116. it is ſaid that in all caſes where a man recovers 


damages, he ſhall have coſts (a). In Crv. Car. 559, North v. 
Wingate, it is holden that when a certain ſum is given by a ſtatute 
to the party grieved, he ſhall recover coſts, otherwiſe he would 


be a loſer by expending more than he recovered, which the 
ſtatute could never intend. In 1 Late. 201. it is ſaid that 


when a certain ſum is given to the party grieved, there he hall 
recover coſts and damages. The cafe of Eaton v. Barker, 
1 Ventr. 133. 23 Car. 2. B. R. was thus; an action popular was 
brought on the 17 Car. a. for reſiding in a place where the de- 
fendant had formerly kept a conventicle; verdict for the plaintiff, 
who afterwards moved that he might have his coſts: but the Court 
held that they ought not to be given in actions popular, whether 


the forfeiture be certain or not ; but where a certain penalty is 


given to the party grieved, he ſhall have both coſts and damages. 
In the caſe of The Corporation of Cutlers v. Ruſlin, M. 5 V. & 
M. B. R. Skinner 363. it was holden that the plaintiffs ſhould 
have their coſts, the action being brought by the parties grieved. 
And in a caſe determined the very ſame term upon this very 
act of parliament between the Corporation of Plymouth and 


Collins, reported in Carthew' 230, it was adjudged per totam 


Curiam that the plaintiffs ſhould have their coſts, becauſe the 
penalty was given to the perſons grieved ; and the caſe of The 
Corporation & Cutlers v. Ruffin, determined in We ſame term, 
was cited as an W in that caſe. 


K therefore the plaintiffs would have been * to coſts, 
of conſequence the defendant is entitled to coſts in the preſent 
caſe. The only caſe that was cited to the contrary was out of 

(a) In the original this general 8 not only contrary to the doctrine laid 
tio) is qualified thus; which is meant | down by Lord Cale himſelf in 2 Inſl. 259, 


of all caſes where he ſhould' recoyer butit has ſince been contradicted in 0. 


damages either before the ſaid act of the 923 and 1. & E, 72. 
6 Ed. 1. or by the faid act. But that is | 


Hutton 


\ 


quent ſtatute, viz. 5th Els. ; 


* 


HILARY TERM, 


17 Geo. I. CP. 


Hittton 22: but in that caſe it was only detertnined that it was 
not a caſe within the 23 H. 8., becauſe it was a ſuit on a ſubſe- 
nor within the 4 Fac. I., becauſe 
an action where the plaintiff was not at all damnified, ſo not at 
all parallel to the preſent caſe. 


So we made the rule abſolute for coſts (a).“ 


| (a) See alſo 1 £4. Raym. 172; Great- 
ham v. The Inhabitants of the Hundred of 
Meals, 3 Burr. 1723; Witham v. Hill, 
2 Will. gz; Wilkinſon q. t. v. Alt, Cru. | 
366 ; Fackſon v. The Inhabitants of Caleſ- 


Bl. Rep. 10.—lIt has alſobeen ruled that an 
action given by ſtatute to the party grieved 
is not within the ſtat. 31 Eliz. c. g. which 
limits the bringing of actions on penal 
worth, 1 D. & E. 71; Moodgate v. | ſtatutes. Calliford v. Blawford, 1 Show. 
Knatchbull, 2 D. & E. 454; Creſwell v. 353; and Spieres v. Frederich, T. 25 G. 3. 
Hug hton, 6 D. & E. 355; Die v. Glode, B. R. 


| 


Liovp againſt Morris, 


AYWARD moved in arreft of judgment. It was an 

action for words; and the jury found for the plaintiff, 
damages two guineas. | 
were © you are a pickpocket and a murderer ; you ſtole a guinea 
from A.; you killed his cattle, and murdered his child.” He 
inſiſted that the verdict being general, and ſome of the words 
viz, © killed his cattle,” not actionable, the judgment ought to 
be arreſted; and he compared it to the cafe of two counts, in 
one of which the words are actionable and in the other not. 
And he cited the caſe of How v. Prinn, 2 Salk. 694., which is 
nothing to the purpoſe; and the caſe of Lloyd v. Pearſe, Cro. 
"Fac. 424. which was thus; action for theſe words © thou art 
a bankrupt rogue and-accounted a common knave ; thou art a 
thief, and haſt ſtolen my corn: to the firſt words * thou art a 
bankrupt rogue and accounted a common knave” the defendant 
pleaded not guilty; and juſtified the other words. Verdict for 
the plaintiff on both iſſues, 1 s. damages for the ſirſt words, and 
396. for the ſecond, and coſts for both; and judgment was re- 
verſed, becauſe the firſt words were not actionable, the plaintiff 
being neither merchant nor tradeſman, and the judgment being 


entire; for in the judgment the damages were joined though 


they were ſevered in the verdict. He cited alfo the caſe of 
9 | Graves 


7 D. & E. 267; and Ward v. Snell, « F. 


There was but one count; and the words 


a 
1743, 4 
— 
The Mayor 


&c of Pi- 


MOUTH 


againſt 
WerRinG, 


E. 47 Geo. 2. 
Friday, 


3 April 13th. 


The Court 
will not arreſt 
the judgment 
in an action 
for words in 
one count, 
though ſome 
of them be 
not actioa- 
able. 
— SEcus, 
where there 
are two 
counts and 
none of the 
words in one 
are action - 
able, and a 
eneral ver- 
dict for the 
plaintiffs. 
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1744. - Graves v. Blanchett, 6 Med. 148, where there were: two count 


LoVo 


EASTER TERM. 17 020, U. GP. * 


in an action for words, and a general verdi Kg entire damages, 


Fr rp] and den was arreſted. 


2 


We hed - none of us tuch A 1 this. caſe. 18 very 
different from the caſe of two counts, where the defendant 
might have been found not guilty upon one and guilty upon 

the other, and the caſe where the words are ſevered by the plea, 
for the ſame reaſon. But in this caſe it was neceſſary either to 
find the defendant guilty of the whole or none; and if judg- 
ment muſt be arreſted, a man by ſpeaking words not actionable 
and words actionable together will ſecure himſelf from an ac- 
tion, becauſe he muſt be found guilty of the whole or none. 


My Brother Abney indeed thought that if the whole words 
which are laid in a count are not proved, yet f thoſe which are 
actionable be proved it is ſufficient. 


But J and my Brother Burnett thought hd 3 and 


An chis caſe We avere 1 of opinion that the ven could not 
be found otherwiſe; and we would: take · it that the jury only 
gave damages for ſuch part of the words as were actionable, 
and that the Judge directed them ſo to do. However we made 
.a rule niſi in order to look into the. caſes, but declared that our 
-preſent opinion was that the plaintiff was entitled to his judg- 
ment. And afterwards he moved, and had leave to enter up 


Bis judgment.“ 


'E. 1e. Josxen MaxTin on the Demiſe of Tnouas TRE- 
Tueſday, 
47th April. SON WELL againſt JOHN STRACHAN and Luxe 


HaRRISON, In Error. | 


Dom. Proe. T Eis- en en tbrought to recover lands in Dor/ct- 


If tenant in 


Hire, and on a trial at bar in the Court of King's Bench in 


tail of lands 


under a ſet- 


by purchaſe 'Michaelmas term 1738 the Jury s a ene e in ſub- 


tlement made ſtance as follows. | 
by an anceſtor ; 
ex parte materna, with the reverſion in fee by deſeent ex Parte materi, ſuffer a 2— recovery to 


* of himſelf and his heirs, the lands will deſcend to his 3 ex parte — Tube 


| EASTER TERM, 17 Geo. II. Dom. Proc. 


| augen nell Elq., the great great grandfather of Thomas Tregon- 

url the leſſor of the plaintiff; and he died ſeiſed thereof in 
the year 1639, leaving two ſons John and Thomas, Fohn the 
fon had iſſue John the grandſon, who after his father's death 
entered and was ſeiſed in fee of the lands &c ; and had iſſue two 
daughters, Mary and Catherine. That John by a ſettlement, dated 


the 3d of June 1680 made upon the marriage of Mary his eldeſt | 


daughter with Frances Luttrell, ſettled great part of his eſtate 
{after ſome limitations in part to the uſe of himfelf and Fance 
his wiſe as a proviſion for themſelves for life) to the uſe of F. 
Lutirell for life, remainder to Mary for life, remainder to the 
firſt and other ſons of that marriage in tail male; remainder to 


her firſt and other ſons by any ſecond or other huſband in tail 


male; remainder to his ſecond daughter Catberine for life, with 
like remainders to her firſt and other ſons in tail male; remain- 
der to the daughters of Mary in tail; remainder to the daugb- 


ters of Catherine in tail; and for default of ſuch iſſue he li- 


mited the reverſion in fee to his own right heirs. The other 
part of the eſtate he ſettled by the ſame deed in like manner on 
his daughter Catherine for life, remainder to her firſt and other 
ſons in tail &c ; remainder to his eldeſt daughter Mary for life, 
remainder to her firſt and every other ſons in tail &c; with 
the like remainders to the daughters of Cather:ne, and then to 
the daughters of Mary in tail; and for default of ſuch iſſue he 
limited the reverſion in fee to his own right heir. John Tre- 
 gonwell, the father of Mary and Catharine, died on the 29th 
of January 1680, having ſurvived his wife; whereupon Francis 


Luttrell and Mary his. wife in right of Mary entered into that 
part of the eſtate which was limited to Mary and her iſſue; 


and upon the deceaſe of Catherine who died on the 11th of 


Auguſt 1683 under age and unmarried they entered upon the - 


eſtate ſettled on Catherine; and then the reverſion of the whole 
eſtate (of which during the life of Catherine Mary was only a 
<oheir with Catherine) deſcended to Mary as right heir of her 


father. Francis Luttrell died in Auguſt 1690, leaving iſſue only 


two daughters Mary and Frances; and having had a fon who 
died an infant. Mary the eldeſt daughter married Sir George 


Rook in the year 1700, and afterwards they both died, leaving 


iſſue George Rook their only ſon. Frances the younger daugh- 
be in 1 705 married Edward 45 and is now living. Mary the 


The! lands i in queſtion were formerly the inheritance of Jobn 
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widow of Francis Luttrell on the iſt of January 1701 married 


Sir Jacob Bancks, and had iſſue by him two ſons Jobn and Jacob, 


and in 1703 died ſeiſed. On her death Jobn Bancks the eldeſt 


ſon entered and was ſeiſed, and in 1725 he died without iflue ; 
whereupon Jacob his only brother entered and was ſeiſed ac- 
cording to the ſettlement &c; and being ſo ſeiſed in Michaelmas 
term 1725 he ſuffered a common recovery and declared the 


uſes to himſelf in fee, and afterwards in February 1737 he died 


ſeiſed without iſſue. © The leſſor of the plaintiff was great grand. 
ſon and heir to Thomas Tregonwell (who was the ſecond ſon of 
the firſt Jobn Tregonwell) and likewiſe heir ex parte materna to 
the ſaid Jucob Bancks, The defendant Strachan was heir to 
the ſaid Jacob Bancks ex parte paterna. 

Upon this ſpecial verdi& the Court of King's Bench a) x gave 
judgment for the defendants, upon which a writ of error was 
* in the Houſe of Lords (5). 


After this caſe had been argued at the bar of the Houſe of 
Lords, the following queſtion was ee to the + Judges for 
their opinion, 


Whether upon the death of Jacob Bancks the eſtate in queſtion 
deſcended to his heir on the part of the mother or not? 


The opinion of the Judges was now delivered, as follows, by 
Willes, Lord Chief Juſtice, B. C. Though this is a very 


| ſhort queſtion, it is a queſtion of very great importance, as the 


determination of it one way or other may affect a great many 
families in this kingdom, and I do not know that it has ever 
been yet judicially determined. Though therefore we are all 
agreed, your Lordſhips will (I preſume) expect in a caſe of ſuch 


- great conſequence that I ſhould not only give you our opinion, 


but likewiſe the reaſons on which it is founded. 
In order to determine this queſtion it will be neceſſary to con- 
ſider two things, 
1ſt, What eſtate Jacob Bancks had at the time when he ſuf- 
fered the recovery ? 
2dly, What eſtate he gained by ſuffering this recovery, or 
in other words what was the operation of this recovery ? 


(a) Vid. 2 Str, 1179: but more fully | 66, though very confuſed, appears to be 


ſtated in 5 D. & E. 107, u. an account of what paſſed] in the Houſe of 


(5) The report of this caſe in 1 7/7; Lords. A 
* 19 5 t 


| 


has gained ſuch a new eſtate, are all ſaid to take by purchaſe. 


EASTER TERM, . 17 Gx. II. Dom. Proc. 


| At the time of ſuffering this recovery Facob Bancks was ſeiſed 
of an eſtate-tail, with a remainder to G. Rook and Frances Aſp 


in tail, and the reverſion to himſelf in fee; and this by virtue of 
the ſettlement made by John Tregonweil on the 3d of June 
1680 on the marriage of his. eldeſt daughter with Francis 


Luttrell, he having two daughters and no ſon. By that ſettle- 
ment the premiſes in queſtion were ſettled on John Tregonwell 
the grantor for life, then to the uſe of Francis Luttrell for life, 
remainder to Mary his daughter for life, remainder to her firft 
and every other ſons by Francis Zuttrell in tail male; remainder 
to her firſt and every other ſons by any other hufband in tail 
male; remainder to her daughters by Francis Luttrell in tail 
general, remainder to her daughters by any other huſband in 
tail general ; remainder to the heirs of John the grantor, 1 
omit all the other limitations, becauſe they were all at an end 
before the recovery was ſuffered, and therefore are quite imma- 


terial, Mary by Francis Luttrell had a ſon, who died an infant, 


and two daughters Mary and Frances. G. Rook is the ſon of 
Mary the daughter; and Frances the other daughter married 
E. Aſh; and they were both living at the time of the recovery, 
and Frances Afh is found by the ſpecial verdict to be ftill kving. 
Facob Bancks, who ſuffered the recovery, was ſon and heir of 
the ſaid Mary the daughter of Jahn Tregonwell by her ſecond 
huſband Sir Jacob Bancks. So it is plain that at the time of the 


recovery he was ſeiſed of an eſtate tail. by purchaſe under the 


ſettlement, and of a reverſion in fee by deſcent as heir to his 
mother who was heir of the grantor. 


As J ſay that he was ſeiſed of an eſtate-tail by purchaſe, it 
will be proper to explain to your lordſhips what is the ſignifica- 
tion of the word © purchaſe” in a legal ſenſe; for though in 
common parlance no one is ſaid to be a purchaſer unleſs he buy 
an eſtate, the ſenſe which the law puts on the word is quite 
otherwiſe; and it is made ufe of in contradiſtinQtion to 


* deſcent;” and in this ſenſe every one is ſaid to take by pur- 
chaſe who does not take by deſcent. If therefore a man make 


a voluntary grant to another, or deviſe an eſtate to another, 
or model his own eſtate ſo by a conveyance that he gives himſelf 
a new uſe or eſtate, the grantee, deviſee, and the perſon who 
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No man by lay is {aid to take by deſcent unleſs, he claiq A 


heir to a perſon in whom the inheritance was veſted; for a 


man may claim as heir to another, "and yet take by purchaſe, 
As for example; if a man grant an eſtate to A. for life, with 
remainder to the heirs of B., to whom he grants nothing, the 


heirs of B. in that caſe will take by purchaſe, and not by ge. 


ſcent, becauſe B. had no eſtate in him; and in common ſenſe 
as well as at law it cannot be ſaid that any thing deſcends to an 
heir from one who had nothing in it himſelf. Now the rule of 
law that an eſtate ſhall go to the heir on the part of the mother 


holds only in ſuch caſes where the land deſcends to one from his 


mother; for if he take by purchaſe, it ſhall always go in the 


rſt place to his heirs on the part of the father, they being 
Suben as the moſt 3 


Bun what 1 hand "IF it appears plainly that Jacob Bancks, 
who claimed as the /n of his mother under the ſettlement, (which 


is a name of purchaſe) a and not as heir of his mother, took the 


eſtate· tail by purchaſe and not by deſcent. If indeed the eſtate 
had been limited by ſettlement to the heirs of the body of 
Mary, it had been otherwiſe; and jn that caſe Jacob had had 
the eſtate tail by deſcent from his mother, and then there would 
have been an end of the queſtion, as he would have had both his 
eſtates by deſcent. The caſe likewiſe would have been as plain 
on the other ſide, if the eſtate had not been limited to John the 
grantor for life; for if not, though Jacob Bancks had claimed 
the reverſion as his heir, he would have had that likewiſe by 
purchaſe. But his having an eſtate-tail by purchaſe and the re- 
verſion in fee by deſcent is what creates the diſpute. I have 
ſaid (I think) enough upon this firſt point, conſidering that the 


cCounſel did not differ as to this; and I ſhould not have ſaid fo 


much, but that ſetting this matter in a clear light will contribute 
very much towards the explanation of the ſecond point, con- 


cerning which the diſpute principally vile 


In order to determine the ſecond point concerning the opera- 


tion of this recovery, it will be proper in the firſt place to con- 


ſider a little the nature of theſe common recoveries; and I ſhall 


<onlider chem only as common aſſurances and not at all as real 
12 tranſactions, 


sn TERM, 17 010. l. iet doe 


| erarlaQions, being of opinion: that all the confuſion which has 
ariſen: concurning theſe recoveries has been occaſioned by re- 
ſembling a common recovery to another recovery, by con- 
fiddering it as a real tranſaction, and by endeavouring to give 
the reaſons for its operating in the manner that it now does. 
The moſt learned men that we have had have ſplit upon this 
rock; for they never could have ſaid ſo many abfurd things, had 
they not endeavoured to explain a thing in it's nature inexpli- 
cable. I beg leave to mention ſome of them in order to lay 
them out of the way, both becauſe they were mentioned at the 
bar, and likewiſe as a reaſon for my conſidering common reco- 
veries. gain in e 1 | 


When this method of common recoveries was firſt inventell, 
A plauſible reaſon was given for them, (for it was neceſſary at 


firſt to give ſome reaſon) that no injury was done either to the 


heir in tail or the remainder- man, becauſe they would both have 
ſatisfaction out of the eſtate which was recovered by the vouchee, 
according to what is ſaid in Co. Lit. (which is undoubtedly 
law) that if a man loſe his land and recover other land in value 
againſt the vouchee, it ſhall go to the fame uſes as the land 
which he loſt, for the recompence ſhall follow the loſs. But 
it was ſoon found that this notion would not do, for many re- 
mainders were to be barred by common recoveries that would 


have no advantage of: the recompence, and therefore it was ſoon 


holden that the recompence in value was only the reaſon of barring 
the iſſue-in tail but not the reaſon. of barring thoſe in remainder. 
And as this recompence in value is but mere fiction, (for in truth 


there is no recompence at all,) and as theſe eommon recoveries 


are now become the common aſſurances of the nation, and al- 
moſt every man's eſtate in the kingdom now depends upon the 


validity of them, the Judges in modern times have frequently 


ventured to go further and ſay (as is expreſsly ſaid in the caſe 
of Hudſon and Benſon (a) which I ſhall mention more: particularly 
by and by) that the. reaſon of the operation. of common reco- 
veries is not the recompence in value, but [becauſe they are 
common aſſurances. And it was found neceſſary to ſay ſo by 
reaſon of an ancient caſe 2 Kol. Abr. 394. (ö), where tenant in 


tail levied a fine with proclamations, and afterwards ſuffered a 


.(0)-2 Lev. 38 and x Med. 16. (0) 2 Ra. Ar. (B). ph. 1. 
| 2 IL 7 a common 
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common recovery, and it as holden that it harred the remain. 
Iii ders, and yet in that caſe and. many others which have fince 
F happened the iſſue in tail cod have no recompence, becauſe 


WET 155 * was ö * * * hare the ns 
in Etrot. We. 6115 | = Y 


As FORD 1 8 ot a recbmpence WAVY not do, may others 
have been invented. By ſome it has been ſaid (as was ſaid at 
the har in this caſe) that this is a privilege inſeparably annexed 
to an eftate-tail ; to prove which they have gone as far back ag 
before the ſtatute de donis (@), to ſhew that theſe eſtates before 
the ſtatute were conditional fees and alienable as ſoon as the 
party had iſſue ; but I think this a very abſurd notion. For as 
the ſtatute was plainly made to make eſtates- tail abſolutely un- 
alienable, it is a ſtrange conſtruction on this ſtatute to ſay that a 
power to alien by a common recovery Was A privilege annexed 
to an eſtate which was e by ON date to be Wale 


unalienable. 


8 have aid (and ſo likewiſe 1 was aid by the counſel 
here) that A_COMmMmon recovery was an exception out of the 
ſtatute ;- a notion as ill founded as the other ; for the ſtatute ex. 
prey recites the miſchief which it enge tf remedy, which 


after iſſue born the tenants in tail had aliened. expreſaly agaluſt 
the will of tbe donor; and therefore it enacts that the will of 
the donor for the future ſhall be obſeryed, and that the tenant 
in tail non habeat poteſtatem alienandi. There is no exception 
mentioned in the ſtatutes, and to imply one is to repeal the 
ſtatute, and to overturn the whole intent and 2 85 of! it. 


2 Others have ſaid that the fee gained by the recoyery is but a 
{{'s continuance, enlargement, or extenſion, of the eſtate- tail. Now 
| conſidering i it as a common, conveyance, there is plainly nothing 

at all in that; for the eſtate, being conveyed away, cannot be 
ſaid to be continued, enlarged, or extended, And. conſidering 

it as a real tranſaction, it is ſtill worſe; for if it be a real 52 
action, the eſtate- tail is adjudged to be void ab initio, as made 

by one who had no title. And what can be more abſurd' than 

to ſay chat an eſtate which is adjudged to have been ms ab 


(a) 2 n. 2, 13 BJ. 1. ft 1. b. Bo 


initio, 


** 
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initio, is extended or enlarged by ſach judgment. Aud upon 1544. 
this occaſion I cannot help taking notice of two paſſages in Mr. 2 


Pigot's Book of Recoveries ; one in page 18, and another in * 
page 21. In page 18 he ſays that there is a difference between 1 
TRACHAN;, 


a fine and a common recovery; for a fine proves a right in in Error. 
him who levies it, but a common recovery diſapproves and diſ- 
affirms all right and title in him againſt whom it is had;“ for it 
is founded on a ſuppoſition chat he who made the entail had no 
title; and yet in page 21 he ſays {which is moſt true) that he 
who comes in under a common recovery is ſubject to all the 
charges of tenant in tail, which, if his former poſition were 
true, is irreconcileable with reaſon and juſtice, I do not 

mention this to reflect on Mr. Pigot, for he was certainly 
a very learned man in this part of the law, and a very good 
conveyancer.” But I mention it only to ſhew that when the 
greateſt men endeavour to maintain points which are not 
maintainable, and to give reaſons for things which are not - 
founded on reaſon, they will neceſſarily be forced to talk in- 
conſiſtently. And Mr. Pigot has himſelf admitted this in page 
37 of the ſame book, where he ſays very truly of theſe re- 
coveries (and I cannot expreſs myſelf in better words) that the 
reaſons given for the operation of recoveries ſavour of a won- 
derful ſubtilty, and are but apices juris, and if now agitated : 
again would not be eafily admitted: but courts of law now uſe 
all methods to ſupport them, as they are now the common con- 
veyances of eftates. And Lord Cote very truly ſays to the ſame 

_ purpoſe in Dormer's caſe 5 Co. 40. that a common recovery is 
not to be reſembled to a recovery in any other real action, but 
it is by conſent and in nature of a common conveyance or aſ- 
ſurance of lands. 


hope I have ſaid enough to juſtify me in not conſidering a a 
common recovery at all as a real tranfaction; and in the de- 
finition which I am going to give of it and to which I ſhall ad- 
here I ſhall not regard it at all as fuch ; That a common recovery 
it a conveyance on record, invented to groe a tenant in tail an ab- 
ſolute power to diſpoſe of his eftate, as as if” he were tenant in fees 
ſimple. This definition will, I think, tally with alt the re- 
ſolutions that have been made concerning common recoveries, 
and will ſolve moſt of the difficulties chat have been raiſed, 

ä 8 54 But 
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But to explain this a little further -I beg your Lordſbip | 
patience a moment longer, to give you an account. of the true 
origin and nature of theſe recoveries. . As I ſaid before, entailed 
eſtates by the ſtatute de Donis (made 13 E. 1.) were made un- 
alienable, and neither the iſſue nor the remainder- men could be 

barred, and this was at firſt conſidered as a very wiſe proviſion, 
and great encomiums were made upon this ſtatute. But it 
was found by experience in a very little time that this ſtatute 
had produced very great inconveniences; inconveniences to the 
crown, inconveniences to the publin, and to many private 
perſons; | | 

To the crowen, as it. prevented forfeitures, and greatly in- 

creaſed the power of the barons.; | 

To the public, as it was pre judicial to trade Bs commerce to 
have eſtates always continue in the ſame families, without even 
a power of raiſing money upon them; | 

And to private perſons, to have their 4. ſo fettered 
hat they could not make proviſion for younger children, nor 
raiſe money on their eſtates, though their neceſſities were never 
o 498 


| [For theſe reaſons not'long after the ſtatute, and as it has been 


ſaid as early as the time of Edw. 3., men were looking about to 


ſee how to evade or at leaſt to enervate this ſtatute. But 


though ſome will have it that common recoveries were in- 
vented in his reign, there does not ſeem to be any ſolemn determi- 


nation in their favour-tHl the 42 Za. 4.; when Edward the 


Fourth a wiſe prince, being ſenſible of the inconveniences 


ariſing from this ſtatute, reſolved if poſſible to break through 


it. To repeal it abſolutely was impracticable, it was ſo much 


a favorite of thoſe times; and to endeavour to alter it by par- 


liament might be attended with ill eonſequences: he thought 


it therefore moſt adVi Mable to proceed in a judicial way, and 


accordingly brought on. (as it. is ſaid) Taltarum's.caſe (a) before 
che Judges, that the authority of. theſe. common recoveries might 
receive a. judicial determination; and the Judges, who in all 
ages have ſet their faces againſt perpetuities as deſtructive of 


the welfare of the nation, were eaſily brought to concur in 
ſuch a men, was deſired. At firſt, as I have laid al- 


(a). b Hardr. 209. 5 
42 en. 


of deſcent is broken, and the heirs ex par- 
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ready, theſe recoveries were endeavoured to be ſupported by 1744. 


legal reaſons, but in tract of time they gained ſtrength and au- FO 


thority by their expedience, and at length being taken notice of dem. Taz- 


and in ſome degree confirmed by ſeveral acts of parliament again 


STRACHAN; 


they grew up into what they now are, and having been in uſe in rte. 


for ſo many hundred years and having become the common aſ- 
ſurances of the nation, their authority cannot be now called in 


| queion, without * moſt of the eſtates in the kingdom. 


It is ridiculous therefore to give any legal reaſons (a) for 
them, ſince they ſubſiſt now upon uſage and expedience, and as 
ſuch only I ſhall conſider them, and ſhall come directly to the 
Point in * 3 which is the operation of this n, 


A great many caſes were cited on both ſides, but none of 
them in point; and I think there were but ſix at all material to 
be conſidered in the preſent caſe; three of them were cited 
on the part of the plaintiff, two on the part of the defendant, 
the other was inſiſted on as an authority by both. 


| The firſt caſe infiſted on by the plaintiff was the caſe of God- ( | 
bold v. Fregſtone, 3 Lev. 406. A man ſeiſed in fee of lands de- 


ſcended to him from his mother makes a feoffment to the uſe of 
bimſelf for life, remainder to the heirs of his body, remainder 


to his right heirs; and held that the remainder ſhould go to his 
heirs ex parte materna, for that it was part of the ancient uſe: 
but this caſe differs from the preſent in two very material cir- 


cumſtances; firſt, the conveyance was by feoffment (3), which 


has a very different operation from a recovery : but the moſt 
material difference is that he who made the feoffment had an 
eſtate in fee by deſcent from his mother, ſo he had no other 
eſtate in him but what came from his mother. The next 
cafe cited for the plaintiff was the caſe of Abbot and Burton, 
2 Salk, 590; Comyns, 160 (c). A man ſeiſed in fee of lands 


deſcended to him on the part of his mother ſuffered a reco- 


) Vid. 1 Bl. Rep 254 | pyhold lands of inheritance by deſcent 
(3) 1f A., being fled 1 in fee by de- ex parte materna, ſurrender to B. in fee 
ſcent ex parte maternà, enfeoff B., and | (a mortgagee) who on payment of -prin- 
then B. re- enfeoff A. and his heirs, the line | cipal and intereſt furrenders again to JH. 
| and his heirs, the eſtate will deſcend to 


te paternd will take. Co. Lit. 12. 5; Price] A.'s paternal heirs. Doe d. Harman & 
v. Lang ford, x Show. «93; Salk © 3373 we Wife v. Morgan, 7 D.& E, 103. 
'Carth, 41.—80 if A., ſeiſed in fee of co- (c) Had. 181. S. C. 
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very and declared the uſes to himſelf for life, then to ſeveral 
other Per ſons in tail, with the laſt remainder to his own right 
heirs; and it was helden that the laſt remainder would go to 


- his heirs on the part of the mother which as the ancient 


STRACHAN 3 


uſe. | This indeed is the caſe of a recovery, but it differs like- 
wiſe from the preſent. in the moſt material circumſtance. For 
there the whole eſtate came to the perſon WhO ſuffered the re- 
covery by deſcent from his mother, whereas in the preſent caſe 
nothing came to Jacob Banks as heir to his mother, but a re- 
verſion after an eſtate-tail, which is in law conſidered of little | 
or no value, as it can be barred by the tenant in tail whenever 


| he pleaſes. Nothing therefore was determined in that caſe 


which was in anywiſe material to the preſent, only that it was 


there holden that it was exactly the ſame thing whether the uſe 


is declared to a man by expreſs words and whether it reſults by 
implication ; for expreſſio eorum quæ tacite infunt nihil ope- 
ratur. 1 mention this becauſe it is now undoubtedly law (a), 
though it was formerly held otherwiſe, as appears from the 
caſe of Caunden and Clerke, Hob. 31. Thethird caſe inſiſted on 


by, the plaintiff was the caſe of Symonds and Cudmore, Carthew 


. 257. and 1 Salk. 338. Tenant in tail, with reverſion to him- . 


ſelf in fee, made a leaſe for 99 years, and a fine was levied by 
his iſſue; and it was helden that it did not bar the term, becauſe 
it iſſued out of the reverſion in fee as well as the eſtate-tail. 
This was ſtrongly inſiſted on as an authority for the plaintiff : 
but we think it none, becauſe the conveyance there was by 
fine, which, if the grantor had been only tenant in tail, would 


have conveyed only a bale fee determinable on his want of iſſue, 


and then the reverſion would have taken place ; and therefore 
to give the conuſee a compleie eſtate in fee-ſimple, it was ne- 
ceſſary that an intereſt ſhould paſs out of the reverſion; and 
as he took an abſolute eſtate in fee by the ſine as a grant of 


the reverſion, the baſe fee was merged in that; and as the 


fee therefore in that caſe aroſe out of the reverſion, it was but 
reaſonable that it ſhould be charged with the grant of him from 
whom the reverſionary intereſt came. But in the preſent caſe 
the recovery by the tenant. in tail paſſes. an abſolute fee, and no 


Intereſt paſſes to the recoveror- out of the reverſion in fee, (as 
I ſhall ſhew more fully by and by); ſo there is a manifeſt dif- 


ference between theſe two caſes. But I preſyme upon the au- 
— of this caſe it was laid by the counſel for the plaintiff 


la) See alſo Harris v. The Bil of Lincoln, 2 P. Vn. 1 38. 


that 


EAS TER TERM, 1 Gro. 1 1. Dom. Proc. 


| that in the-caſe of k fine (5) by tenant in tail with remainder to 


himſelf in fee, if he declare the uſes to himſelf and his heirs, 
it ſhall go to the ſame. heirs as he was ſeiſed of the reverſion 
before. But there was no caſe cited to ſupport this aſſertion; 
and when the caſe exiſts I ſhall doubt very much whether the 
Ala be ſo or not. But if that were ſo, from what I have al- 

ready ſaid in relation to the caſe of Symonds and Cudmore it 


would be no authority in the preſent caſe, becauſe there is a 


great difference between the operation of a fine and a recovery. 
"Theſe were the only material caſes which were mentioned on 
the * of the * 


The fiſt which was WY on the part of rhe e was 
Capel s caſe, 1 Co. 61. There a tenant in tail, with remainder 
to B. in tail, with ſeveral remainders over, fuffered a common 
recovery ; and held that it barred a rent-charge granted by B. 
the remainder-man in tail; and for this plain reaſon, becauſe it 


barred the eſtate out of which the Tent=charge was granted. 


So the point there in queſtion had no relation to the preſent, 
but what was chiefly infiſted on from the authority of this caſe 
was what is ſaid at the latter end of it, that a recovery not only 
barred the charges of him in the remainder in tail but likewiſe 
of him in the reverſion. for the ſame reaſon. But as the te- 
nant in tail in that caſe had not the reverſion in fee in himſelf, 
theſe words though ſaid generally muſt be 'conftrued ſecundum 
ſubjectam materiam; and as it does not appear that the Judges 
there had this caſe at all in contemplation, it is a ſtrained con- 
ſtruction to apply it to the preſent caſe, where the reverſion in 
fee is in ITE who ſuffered the ee 


It was aſked indeud | by the counſel for the geſendabti, where 
is the difference between the two caſes, when the reverſion in 


fee is in another, and when it is in the tenant in tail? and though 
this queſtion was repeated ſeveral times by the counſel for the 
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defendants, I do not remember that the counſel for the plaintiff 


gave it any anſwer. But I think there are two plain differences. 


As firſt, in the one caſe, there is no ancient uſe in the tenant in 
tail on the part of the mother; ſecondly, the reverſion is cer- 


tainly barred in the one caſe, in the other it as certainly i is not, 


Q Vid. 5 D. & E, 108, * 3 


: for 


| ass 
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1744. for no man can bar his own eſtate. But I ſhall ſhew by and by 


WE 1 that neither of theſe differences make any alteration in the 
pore Vin preſent. caſe. The next caſe cited on the part of the defend- 


. .againſ® ants, and which was principally relied on, was the caſe of Hud. 
8 fon and Benſon, 2 Lev. 28. and 1 Med. 108. A. ſeiſed in fee: 
ſimple made a feoffment to the uſe of himſelf and the heirs 
male of his body, remainder in tail to others, remainder to his 
own right heirs; with a (proviſo that if there ſhould be a 
failure of iſſue male of his body, another perſon ſhould have 
a rent-charge of 200 fl. a- year for ten years out of the rents 
and ptofits of the eſtate : his iſſue male after his death ſuffered 
a common recovery; and held that it barred the rent-charge, 
becauſe it barred the eftates chargeable with it; and this ge- 
neral aſſertion ſeems to imply that the reverſion ia fee which 
was in the perſon ſuffering the recovery was barred: but it is 
not expreſsly ſaid ſo; and therefore though the expreſſion is 
general, the reverſion in fee does not ſeem to have been eonſi- 
dered at all in this caſe. It does not therefore weigh with me 
Jo much in the determination of the preſent caſe as it does 
with ſome of my Brothers. The caſe of Lord  Derwent- 
eiater (a), which was appealed to on both ſides, is I think an 
authority for neither, but quite immaterial in the. preſent caſe; 
for all that was determined in that caſe was, that the word pur- 
chaſe in the ſtatute 11 and 12 W. 3. (which was a very penal 
law) ought not to be conſtrued in its moſt extenſive ſenſe, but 
in the ſenſe in which it is commonly underſtood, as. where a 
man buys an eſtate of another. I have taken notice of all 
theſe caſes, becauſe they were cited at the bar, rather to lay 
them out of the way than to lay any great ſtreſs upon them ia 
the preſent caſe, which I think may be determined upon its own 
reaſon without the aid of any of thoſe authorities. 


0 N T ſhall now mention very briefly what are the reaſons which 

| induce us to be of opinion that the eſtate in queſtion will not 
go to the heirs on the part of the mother; for in that opinion 
we all concur. And there are two plain reafons ; 

1 Firſt, Becauſe the uſe which is contended for by the plaintiff 

= is not the ancient uſe; 

| | | | Secondly, Becauſe the new uſe plaioly ariſes out of the eſtate- 

tail, and not out of the reverſion in fee. 


it 


(a) 9 Mod. 172; and 1 er. 267. 7 


. 
£ * 
„ 
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lf no ſuch uſe as is inſiſted on by the plaintiff were exiſting 
at the time of the recovery ſuffered, all the arguments for the 
plaintiff fall to the ground at once; and I think that there 
_ plainly was not. The uſe that then exiſted was only a re- 
verſionary uſe, which if the recovery had not been ſuffered 


could never have come in poſſeſſion till there was a default of 


iſſue both in the tenant in tail and the remainder-men. But the 
uſe which is now contended for by the plaintiff is an uſe 
to take place in poſſeſſion immediately before there is a de- 
fault of iſſue of the remainder- men; for Francis Aſh is found 

to be ſtill living; and it is therefore a new and quite different 
uſe from that which exiſted at the time of the recovery; and 
this is ſo plain, that I need go no further, 


LS 
* 


But as the other reaſon was chiefly relied on by the counſel 
for the defendants, I will ſay a little likewiſe as to that. In 
what manner this recovery operated on the reverſion in fee 


may admit of ſome doubt. It was inſiſted that the recovery 


barred it; but I cannot think that it did, for a man cannot be 
properly faid to bar his own eftate. But whether it barred de- 


ſtroyed or conveyed it, I think it amounts to juſt the ſame 
thing. For either it remained in the recoveree after the reco- 


very ſuffered, or was deſtroyed by it, or was conveyed to the 
recoveror; and in either caſe the conſequence will be juſt the 
fame. Tf it were deſtroyed, the uſe muſt be deſtroyed likewiſe. 


If it were conveyed to the recoveror, he took nothing by ſuch 


conveyance, becauſe he had a fee-ſimple without it by the re- 
covery ſuffered by the tenant in tail; and there cannot be a 

fee upon a fee. If it remained in the recoveree, it was annihi- 
lated immediately for the ſame reaſon ; becauſe he as tenant 


in tail having conveyed a fee to the recoveror, for the reaſons 
Juſt before mentioned, it muſt be annihilated, becauſe there 


cannot be two fees in two perſons at the ſame time. For my 
own part, I chooſe rather to conſider it as a conveyance of the 
reverſion, and think that it muſt operate as two grants; and 
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then Jacob Bancks having granted a fee as tenant in tail (as he - 


certainly did) to the recoveror, the grant of the reverſion comes 


too late, becauſe he had a fee before, and that the ſame grant 
may operate as two made at different times to prevent incon- 
| Uſtencies, 1 ſhall mention one caſe out of Co. Lit. 302. b. 5. and 

6A L might 
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A I Ar, might mention many others. Tenant for life and he in the re- 
1 Vite verſion in fee join in a feoffment: it ſhall be conſidered as the 
3 ſurrender of the tenant for life to him in the reverſion, and 
17 98 then as the feoffment of him in the reverſion after ſuch ſurren- 
in Error. der; otherwiſe the grant could not take place according to the 
intent of the parties. But I will not inſiſt upon niceties, ſince 
whichever way the recovery operates, it is plain from what J 
have ſaid that the new uſe ariſes entirely out of the eſtate· tal, 
and. not at all-out of the reverſion in fee. 


Many things were faid by the counſel of -the hardſhips and 
inconvenienees ariſing in this; caſe; of the hardſhips by the 
counſel for the plaintiff, and of the inconveniences by the 

- counſel for the defendants. As for the hardſhips, they have 
no weight with me for two plain reaſons ; -firſt, becauſe your 
Lordſhips, when ſitting in judgment upon a writ of error, muſt 
have no regard to the hardſhip of a caſe, but muſt determine 

according to law. If there be a hardſhip in the law, the Le- 
giſlature muſt be applied to, but a Court of Law muſt judge as 
the law now ſtands. Secondly, The opinion we are now of 
in the preſent caſe will be attended with no hardſhip at all, 
The hardſhip complained of is, that the eſtate which came 
from the mother will go to perſons who are quite ſtrangers in 
blood. Now if it go to the plaintiff, it will go to a perſon 
who is not heir to the mother, which is equally hard; for 
Frances Ajh her daughter who is ſtill living is her heir at law, 
and muſt have taken as ſuch if the mother had been laſt ſeiſed. 
But as the rule of law is that an heir muſt claim from the per- 
ſon who was laſt ſeiſed, and as Frances was only of the half- 
blood to Facob.Bancks, though of the whole blood to her mo- 
ther, ſhe cannot by law take as heir to Jacob. So be your 
Lordſhips' determination one way or the other the hardſhip will 
be the ſame, and the next of the blood of the mother will be 
diſinherited. As to the inconveniences inſiſted on by the de- 
fendants, that a determination for the plaintiff might affect a 
great many eſtates in this kingdom by letting in the charges of 
the anceſtors on the part of the mother, whereas recoveries 
- *have been always taken to clear an eſtate from all. incum- 
brances; this is a very great conſideration and was of great 
Weight with my. Brothers. For though, it was. truly ſaid that 
this 
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this inconvenience may be prevented for the future by a man's 1744. 
declaring the uſes to the heirs on the part of his father, and gay. 
by many other methods, yet how this may affect recoveries * 
_ which have been already ſuffered, and how many perſons may againf 

. 8 8 STRACHAN 
be in the ſame circumſtances, it is very difficult to ſay. The in Error. 
only doubt which I have in relation to this matter is this (for | 
otherwiſe I entirely agree with my Brothers) whether we being 
no upon a ſpecial verdict can take notice of any facts which 
are not particularly found; for if Judges were at liberty to 
ſuppoſe inconveniences which do not appear in the ſpecial ver- 
dict, and which may or may not exiſt, I am afraid that judg- 
ments would ſometimes be given upon too ſlight preſumptions, 
and every judge would be left too much to his own private 
conjectures. However I ſubmit this to your Lordſhips, but 
think that the caſe may be determined without: having recourſe 
to this argument, | 


For what 1 oy upon is that the uſe, under which the plain- 
tiff would entitle himſelf, is not the ancient uſe, which de- 
ſcended to Facob Bancks as heir on the part of his mother, 
both becauſe no ſuch uſe exiſted at the time of the recovery, 
and alſo becauſe the uſe which was declared aroſe entirely out 
of the eſtate- tail. 


1 


For theſe a we are of opinion that the eſtate in 
queſtion upon the death of Jacob Bancks did not by law deſcend 
to his heir on the part of the mother (a).“ 

And the judgment was affirmed, 


(a) See Roe d. Crow v. Baldwere and | caſe was cited and relied upon, and its 
-athers, 5 Durnf- & E. 104., where this | doctrine applied to copyhold lands. 


E. 17 G. 2. 
; : Tueſday, 
ANONYMOUS. | April 24th, 
itt 3 £5 92 | | © 1.46 ; A perſon 
Perſon arreſted on a Sunday on an attachment for a con- we þ hu 
tempt (for a reſcue) moved to be diſcharged ; and the Svn9zyon an 
counſel for the perſon in cuſtody inſiſted on the ſtatute 29 Car. 2. for a reſcue, 


e. 7. J. 6. and alſo on Prinfor's caſe, Cro. Car. 602., which 
caſe was nothing to the purpoſe, for there the arreſt was held 
do be wrong. becauſe it was an arreſt by a proceſs from the 
Court of Seſſions after a certiorari to remove the proceedings, 

3 > 3 
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and this likewiſe was before the ſtat. 29 Car. 2. The . of 
the ſtatute are © that no perſon ſhall. ſerve or execute any writ 
. proceſs &c on the Lord's day, except in caſes of treaſon fe- 
lony or breach of . the peace; but that the ſervice of every ſuch 


17 Gro. II. 


writ Gs ſhall be void to all intents and purpoſes,” 


And we. . held ons nbpt of . en was a breach of 
the peace, and therefore denied the motion (a). The attach- 


ment was for a reſcue which: 1 is certainly a great breach of the 


Sunday under an eſcape warrant; Sir W. 


8 E. 1 7 Geo. 2. 
Wed neſday, 
April 25th. 


It not appear- 
iog in a de- 
claration by 
the aſſignee 

of a replevin 
bond that the 

plaintiff was 
the avowant 
or perſon 
making cog - 

*Nizance, the 

court of them- 
ſelves referred 

to the reple- 

vin ſuit, it 
being of re- 
cord in this 
court, and 
this declara- 

tion conclu- 
ding prout 


Ipitet per re- 


cordum &c. 


he has wrongfully eſcaped, he may be re- 


on a Sunday in order to ſurrender him. 


replevin bond, the defendant is entitled to 
an aſſignment of the 1 


Peace.“ 


Brookes v. Warren, 2 Bl. Rep. 1273; 
nor can a defendant, who has been con- 
victed on a penal ſtatute, be arreſted on a 
Sunday for nonpayment of the penalty. 
R. v. Myers, 1 D. & E. 265. Nor can 
a rule niſi for an attachment for nonpay- 
ment of a ſum of money purſuant to the 
Maſter's allocatur be ſerved on a Sunday. 

| M*Ileham v. Smith, 8 D. & E. 86. 


6% 80 a perſon may be arreſted on a 
Moore's caſe, 2 Lord Raym. roz8; or if 


taken on a Sunday without a warrant; ib. 

and Athinſon v. Fameſon, 5 D. & E. 25; 
and Feather/lonehauzh v. Atkinſon, Barnes 
373- But bail cannot take the defendant. 


BarxER Algnee of the Sheriff of Berks againf 
 Hoxzon, : 


=_—_ f was an ation of debt brought by the plaintiff, as an 


aſſignee of a -replevin bond, by virtue of the ſtatute 
11:Geo. 2. c. 19. And there being no one for the defendant, 
who put in a general .demurrer to the declaration, and Belfel 
praying judgment for the plaintiff, we were juſt going to give 
judgment accordingly, when Mr. J. Burnett ſtarted an objection 
that the act of parliament only authoriſed the ſheriff to make an 
aſſignment to the avowant or perſon making cognizance in a re- 
Plevin, and that it did not appear from ſo much of the pleadings 
in the replevin as are ſet forth in this declaration that the plaintiff 
in this cauſe either avowed or made cognizance, and he might 
plead ſome other plea, and then would not be entitled to an 
e e. He is indeed called 10 avowant in 3 Im at 


. man, 28 & £.195; in which caſe it 
was alſo ruled that the aſſignee of a reple- 
vin bond may ſue in the ſuperior courts 
though the replevin be not pra, 


(a) But if the. plaintiff in replevin a 
not appear in the county court and pro- 
ſecute according to the condition of the 


Dias v. Free- | of the county court. | 
** 15 | the 


- $- +48 
. 


x 
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the begioning of d But br Baade * thought 
But upon „ over thi . 1 rd. Gar al * * 
geclaration has ſet forth the account of the proceedings in the 
replevin cauſe, it concludes in this manner ; © As by the record 
of the judgment —_— in this court amongſt other things 


more fully it doth appear.” And it being a record of our court, 
I thought that we were obliged to take notice of it, and therefore 


ſent for the roll, by which it appeared that the preſent plaintiff : 


put in an avowry in the replevin cauſe. With this my Brother 


Burnett was ſatisfied ; and we gave judgment for the plaiatiff.” 


Sir Hun SMITHSON Aſſignee of a Sheriff againſt 
THOMAS n an Attorney. 


„Menon » was 1 Rs "Prime to ſtay DEA Ko on 
the bail - bond, bail being regularly put in in the 3 
cauſe before che aſſignment of the bail-bond ; rule if; and 
now Millet and Boatke ſhew cauſe againk the rule. 


The original action was brought againſt William Smith clerk, 


who put in bail in the following manner; the condition of the 


recoguizance of bail was that if judgment ſhould be given againſt 


William Smith gentleman, who was arreſted by the name of 


Wi.kam Smith clerk, in the ſaid plea of treſpaſs on the cafe, then 


the ſaid Wilkam Smith gentleman, who was arreſted by the 


name of William Smith clerk, ſhould fatisfy all the damages 


which to the ſaid Sir Hygh Smithſon againft the ſaid Milliam 


$mith gentleman, who was arreſted by the name of William Smith 
clerk, ſhould be agudged, or render his * *. 


And it was objeQted by the onal for the plaintiff; ; It, That 
the rule was made in a wrong cauſe, for that it ought to have 
deen made in the original cauſe ; 
not put in any bail; for that he onght to put in bail with the 
{ame addition by which he was fued, fo that this bail muſt be 
taken, to be put in for another perſon-and not for the defendant. 

, 6 B 3dly, 


2dly, That the defendant has 


E. 17 Geo. 2, 


Wedneſday, 
April 25th, 


If a rule be 
moved for to 
ſtay the pro- 


ceedings on 4 


bail- bond it 


muſt not be 


intitled in 
the original 
cauſe, but in 
the action on 
the bail-bond. 
—[f a defen- 
dant, who is 
arreſted by a 
wrong ad di- 
tion to his 


name, put in 5 
bail thus, 4. 


B. gent. who 
was arreſted 
by the name 
of A. B. clerk, 
he is not 
thereby eſ- 
topped to 
plead in a- 
batement to 
the original. 


action that he 


was ſued by 
the wrong 
addition. 
Whether he is 
eſtopped to 
plead this in 
adatement in 
an action on 


the bail - bond? 


Qu. 
Barnes 94. 


8. C. 
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1744 3dly; That the Court need not interpoſe in this ſummary way. 
Surren but that the defendant in this cauſe may plead comperuit ad diem 
Sid. if the bail were rightly put in. Archly, That the plea put in by 
the defendant in the original cauſe in abatement could not be 
allowed, becauſe he entered into the bail: bond by the name of 
M. Smith clerk (as was admitted), and therefore was eſtopped 
| to ſay that this was not a right addition. And the counſel ciied 
| | 1 Salk. 7., and 6 Mod. 22 53 311: but * were ed to 
| H Tow ut | | | 


And we were of opinion againſt the plaintiff in en For 
: iſt, The rule was in the right cauſe. If it had been made in 
1 the original cauſe it had been wrong, not being to ſtay any 
1 . .-_ »» thing in that cauſe but to ſtay the eee in the action 
n brought on the bail-bond. - 


2dly, We were of opinion that the bail was rightly put in; 
and the officers of the court all certified that this was the uſual 
form in theſe caſes. And if the defendant were to put in bail 
otherwiſe, (and as the plaintiff would have him) he would be 
deprived of his plea in abatement becauſe he would certainly be 
b ö (a). 
3dly, We would not oblige the party to le comperuit ad 
diem in ſo plain a cafe, which would be only to- occafion delay 
and expence; to prevent which theſe Jort of motions Rove been 
5 always allowed. | 
Athly, Upon e we have nothing to do with the 
plea in abatement in the original cauſe, but the plaintiff may 
demur to it if he pleaſe: but we gave him no encouragement, 
| becauſe we declared our preſent opinion to be that he could not 
be 3 by the n in this 3 chough perhaps he 


00 Tf, the defendant omit to plead a { cannot Juſtify 3 it in * e by 4. 
miſnomer, he may be taken in execution. ., though he aver that A. B. and C. B. 
by the wrong name; Crawford v. Satch: | are the fame perſon; unlefs 4. B. appeared 
awell, 2 Str. 1218. But if an officer un- | to the firſt action and omitted to plead the 

| der a diſtringas againit C. B. to compel an | miſnomer in abatement. Cle v. Hingfon, 
appearance take the goods of 4. H., be 16 Dare & Bet 234 


| ad os bY might, 
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night, if he were to plead in abatement in a ee on 
n nen * 190 ; IIS. ö N 


F 


A. 


7s) Vid. 7; $a v. King, E. 18 Geo 2. ſued by the name of Robert” is bad, 6 


poft, and the caſes there cited. A plea | cauſe the defendant thereby admits himſelf 


in abatement of miſnomer of the de- to be the perſon ſued. Roberts v. Moon, 
ſendant ae « And the /aid Richard ) 5 Dur. & Eaft 487. 


KEenwarD eig Kvowrss. 


THIS came tore the Court on a . reſerved at the EM 
aſſizes. To treſpaſs for breaking and entering the plaintiff's 
houſe and taking his goods the defendant pleaded not guilty ; 
and at the trial juſtified under the ſtat. 10. Geo. 4. c. 18. for re- 
building the pariſh church of St. Olave in Southwark and Lon- 
Aon by a diſtreſs for nonpayment of a penalty of 107. forfeited: 
by the plaintiff for refuſing to take upon him the duty or office 


of one of the collectors of the rates and duties 2 rebuilding the 
laren under that act 65). 


It CT that the plaintiff for ſeveral years before had been 
and was at the time of being nominated one of the collectors a 
merchant or dealer in hops and a ſubſtantial inhabitant and 
pariſhioner of St. Olave; and was alſo. a miniſter preacher or 
teacher of a congregation of proteſtant diſſenters, who ſcruple the 
baptiſing of infants, commonly called Baptiſts. The 3 


tion or place of meeting was duly certified and regiſtered as 
required by the toleration act, 1 W. and M. c. 18. (e); according 


(5) By 10 Ges. 2. c. 18. J 2. certain acts << that every teacher or preacher in 


rates and duties are to be paid. By holy orders or pretended holy orders, that. 5 8 
ſect. 5. fix collectors are to be annually | is a miniſter preacher or teacher of a con- 


choſen at a veſtry from among the ſub- gregation, that {hall take the oaths herein 


ſtantial inhabitants of the pariſh. By | required, and make and ſubſcribe the de- 
ſect. 7. a penalty of 20 l. is.infliQed on any | clacation aforeſaid, and ulſo ſubſcribe &, 


perſon, choſen a collector, for negleRing | {hall be thenceforth exempted from ſerving 


or refuſing to execute ſuch duty or office. | upon any jury, or from being choſen or 


W e patho made the rule abſolute, and with coſts. 


: 21. 
— 


Sur sol | 


_ againſt . 
SMITH, 


E. 17 Geo. 2. 
Tueſday, 
May i, 


A Baptiſt 
preacher 
qualified ac- 
cording to 
ſtat. 1 W. and 
M. c. 18. is 
exempted 
from ſerving 


all pariſh of- 


fices, whether 
they exifted 
beforeor were 
created ſince 
that act, even 


tho' be be alſo 


engaged in 
trade. 


# 


And by ſect. 8. perſons, who have ſerved | appointed to bear the office of churchwar- ” 
the-office of: collector, are exempted from | den,- overſeer of the poor, or any other 
ſerving the office of . ſcavenger for the parochial or ward office, or other office e 


£ 5 
Le) The eleventh ſection of which en · | pariſh diviſion or wapentake.” | 


WT k £46 | to 


15 any hundred of any ſhire city town | 
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KASTEN TEAM. 7 O0. Gr. 
At to the directions of which. act che plaintiff; bad. duly: qualiged 


Erawato himſelf as a Baptiſt teacher or preacher, It was alſo proved that 
ebe, „ ever ſince the toleration act i it had been uſual for Baptiſt miniſter 


in many inſtances. to carry; on 


ſecular buſineſs or employment. 


The queſtion reſerved was whether the plaintiff as ſuch miniſter 
was exempt, from, Frying the duty or office of colleQor. 


After n by Wynne Serjt. for the pkeintiff, and Slide; 


Serjt. for the defendant, 


/ 


( 9 The following account of this cal 


1 is taken from Mr. J. Abney's MS. 


* Per Curiam. This is an ran 


WE clear caſe, The caſe was not reſerved 


ftom any doubt in the Judge who tried 
the cauſe, but from the importunity of 


N counſel. The toleration act is grounded 
„ natural rights, and the higheſt natural 
tight is that of the conſcience. The 


ſtatute ought to receive a large and bene 
ficial expoſition, if the caſe wanted it: but 
the pteſent is not only within the intent 
but alſo within the very letter of it. Every 
perſon who is in holy orders, and is a 


teacher qualified according to 1 JF. and 
3 11812 4 T% wot 5: 


: 


— 


The Court gave judgment for the plaintiff (a). 


A. c. 18, is exempted from ſerving any 

parochial office or other office in any pariſh 
&e ; the plaintiff is ſo qualified, and there- 
fore is exempted. This is a a parochial 
office in the nature of it; the fat. 10 G. 2. 
calls it an office. It is appointed to by 
the pariſhioners,. and exerciſed-in a pariſh. 
The addition of the plaintiff's being a 
' merchant or a dealer in hops varies not 
the caſe ; it does not deſtroy the Privilege 

any more than a clergyman's holding a 
1 farm or exerciſing any temporal office. 
The toleration act exempts teachers from 


all future (1) offices. Judgment for the 
| plaintiff,” 


A 


* 


4 


(65 This was „ ſaid in. PS Of to ove, of the deſendant's arguments that the tolera ion 
att ooly gave an exemption from offices then in exiſtence, and * he bn io 2 9173 


was enges by a ſobſe quent ſtatute. 


x 


. debtor gives 


E. 17 Geo. 2. TaiBE . Another Aſſignees of R. Bosen: a 
Wedneſday, 


May 2d. + © -Bankru pt againſ? WI EBER. 


SSUMP SIT for money had and received to the uſe of the 
dell on nar. aſſignees by the defendant, who pleaded the general iſſue, 
reſt, and af- On the trial a verdict was given for the plaintiffs for 365 J. 187, 


terwards ſur- _ 


3 * to the opinion of this Court on a. following caſe, - 
elf in diſ- | 


Where 2 


charge of his 


bas —_ The bankrupt for many years Lets and rib time of his 


priſon two bankruptcy, was a ſcrivener. On the 23d of June 1740 he was 


months, 


months, be erreſied by the ſheriffs of London at the ſuit of the aun 


bankro fo 
from the cims of dis ing to priſon, not from Ab ef ts. Ga 1 
Bull, N. P. 2 7 Vin. Abr. 64. * 8. 8. | 


| (750 
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(Tribe) in an action of debt on bond for 2000 J.; and he put 
in ſpecial ball. On the 1 3th of April 1741 1 ſurrendered 
himſelf to the King's Bench priſon in diſcharge of his bail to 
that action and alſo in diſcharge of his bail to ſeveral other 
actions, and from that time he continued a priſoner there for two 
months and upwards. On the 3d of April 1742 a commiſſion 
of bankrupt iſſued againſt him on the petition of the plaintiff 
Tribe, and he was declared a bankrupt, and the plaintiffs were 
choſen his aſſignees. The bankrupt being indebted to the de- 
fendant in 365 J. 18s., and P. Meyer being alſo indebted to the 
bankrupt in a larger ſum of money, Mayer by the order and on 


ſums following at the days hereafter mentioned, 


18th Auguſt 1741, when the bankrupt was a 
priſoner, as above = - 18 18 © 


. 36: 5 18 0 
0 that the two firſt ſums paid by Meyer to the defendant on the 
bankrupt's account were paid after the bankrupt's arreſt and be- 
fore his ſurrender to priſon in diſcharge of his bail; and the 
laſt ſum was paid four months after his going to priſon. 


ther Burchall was a bankrupt from the 23d of June 1740 when 
he was firſt arreſted (a), or only from the 13th of April 1741, 
when he ſurrendered himſelf to priſon in diſcharge of his 


This caſe was argued on the 7th of February laſt by Wynne 
Serjt. for the plaintiffs and Bellſield Serjt. for the defendant, and 
again on this f We Birch King's Serjt. for the former 8 2 


0 _ tat. 21 Fac. 1+ c. 19. , 2. it is | arreſt or detention in priſon for debt,” or © 
enaCted that every perſon who, being in- being arreſted for the ſum of 100 J. of juſt 
debted to any perſon in 100 /., ſhall not | debt ſhall at any time after ſuch arreſt 
pay within ſix months after the ſame ſhall | eſcape out of priſon, or procure his en- 
grow due, and the debtor be arreſted for | largement by putting in common or hired 
the ſame, or within ſix months after an bail, ſhall be adjudged a bankrupt ; “ and 
original writ ſued out to recover the faid | in the faid caſes of arreſts, or lying in pri- 
debt &e, or © being arreſted for debt, ſhall | ſon for ſuch debt or debts, or getting forth 
after his or her arreſt lie in priſon two 


months or more upon that or any other | his or her ſaid firſt arre/l.” 


6 C Millu 


1 


the account of the bankrupt paid to the defendant the ſeveral 


21ſt January 1740, 1. r 
22d January 1740, 1. C. N 0. a: 


The queſtion reſerved for the opinion of the Court was We 


by common or hired bail, om the time of | 
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Willes King' s. Serjt. for the latter. The defendant's counſel 
| Cited: and relied on theſe three - caſes ; Duncomb. v. Walker, 
1 Venir. 3703 3 Lev. 57; 2'Show. 253 Skin. 22, 87. Sir 7. 
Raym. 479; Hill v. Shs Sein. 270; 2 en 5123 and Cane 
v. EN _ 1 10 


And now the Cort: gave een (a) in Real of the plain. 
tiffs as to the laſt ſum of 18/7. 18 ., and ordered the ee to 
be entered up for that ſum. 


(a) The reaſons given by the Court for Burnet J. The words © after his or 
Fe, judgment do not appear in the Lord | her arreſt” couple the arreſt with inpri. 
Chief Juſtice's note books, but the fol- | ſonment ; otherwiſe an impriſonment ten 
lowing account is taken from Mr. Juſtice | years after might have relation to an ar- 


 Abney's MS. : reſt ten years before. 


<« Willes Chief Juſtice. The ets of | Abney ]. Bankruptcy in my opinion 
the ſtat. 21 Fac. 1. are doubtful; and | ever was and yet is conſidered as a crime, 


therefore the Court are ſa to expound the | whatever tradeſmen may now think of it. 


ſtatute that the feweſt inconveniences may | It was anciently puniſhed with corporal 
ariſe. Though the reporters are but dark [puniſhment ; the body lands and goods 
and obſcure, yet all the three caſes cited | are at this day ſubject to the commiſſioners, 
are with the defendant. To let the bank- | Now bankruptcy is a man's own act; 
ruptcy commence from the arreſt when | arreſt is the act of a ſtravger: I cannot 


the impriſonment does not follow for ſome | prevent a man's arreſting me, but I can 
months or perhaps years would deſtroy all | prevent impriſonment, for in leſs than two 


trade, as it would deſtroy all credit; and -| months I can get bail. The concurrent 
therefore if by any poſſible conſtruction | caſes are with the defendant ; and the 


that can be prevented, we will certainly do | argument ab inconvenienti is very co- 


it. Now the ſtatute will admit of this | gent.” 


conſtruction. The words after his or | But where ſham bail is put in before 
her arreſt” were thrown in currente ca- | a Judge, as a mean to get the defendant - 
| Jamo, and can be of no uſe but toconfound. | turned over to the priſon of the court, and 


« Being arreſted. and. lying in priſon two | he is immediately ſurrendered accordingly, 


months. or more” is an act of bankruptcy, | the impriſonment is to be computed from 
and any common perſon would under- the time of the arreſt. Roſe v. Green, 
ſtand that the lying in priſon muſt in/ffanth | 1 Burr. 439. —And' the property of the 
and immediately follow the arreſt. Lying | bankrupt veſts in the aſſignees by relation 
in priſon was intended to be explanatory | either from the time of the arreſt or from 
of what the arre/? meant. The plaintiffs | going to priſon, as the-caſe may be. Bar- 


therefore in this caſe will. be entitled only | well v. Hard, 1 Aut. 260;  Coppendale v. 
to the 18 J. 18 f., that having been paid | Bridgen, 2 Burr. 814 ; and King v. Leith, 


after the bankrupt's yielding himſelf to | 2 D. & E. 141, 


priſon; which is an act of e by 
dhe ſtat, 13 Elia. oj 5 4 


EAS TER TERM, 17 C0. II. d . 


WILIIAu Carses againſt WILLIAu PerrITT. 


HIS was a caſe reſerved in an action of trover. The 

plaintiff brought his action by the direction of the Lord 
Chancellor againſt the defendant as aſſignee under a ſeparate 
commiſſion of bankrupt awarded againſt the plaintiff, dated the 
ad of February 1742 upon the petition of the defendant, in 
order to try. whether the plaintiff were or were not a bankrupt 
on or before the ſaid 2d of February. Upon the trial it ap- 
peared that the plaintiff was a joint trader with two others at 
the time of iſſuing the ſaid ſeparate commiſſion ; ; that the plain- 
tiff had committed an act of bankruptcy before the iſſuing 
thereof; that. the plaintiff was jointly concerned with two 


others in the erection of the amphitheatre in Ranelagh Gardens 


at Chelſea ; and that the defendant was employed by the plain- 
tiff and his partners in doing the plaſterers' work there, by 


reaſon whereof the plaintiff and his partners became jointly in- 


debted to the defendant in the ſum of 4260. os. 44 d.; and the 
ſame was due and owing to the defendant before the act of bank- 


ruptcy and at the time of ſuing out the commiſſion. It did not 


appear that there was any ſeparate debt due from the plaintiff to 
the defendant on any account whatever, or that either of the 
other dae had committed any act of Wr 


4 


The ee reſerved for the opinion of the Court was whe- 
ther a ſeparate: commiſſion can be taken out againſt the plaintiff 


upon the petition. of one who is only a joint creditor. 


After two arguments at the bar, the firſt on the 21ſt of No- 
vember 1743 by Millet King's Serjt. for the plaintiff, and by 


Prime King's Serjt. for the defendant, and the ſecond by Skinner 


King's Serjt. for the former and Wynne Serjt. for the latter on 
the 3d of February 1743, the Court took time to conſider the 
caſe; and on this day the opinion of the Court was delivered, 
as follows, . | 


milla, Lord Chief Juſtice « In order to. o determine this 


queſtion i it will be proper to a 
13 


iſt, 
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A ſeparate * 
commiſſion 
of bankrupt 
may be takea 
out againſt 
one of ſeveral 
partners on 
the petition 
of a joint cre- 
ditor. 


1 Atk. 133. 
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2 Iſt, What a bankrupt i is; 


r 2dly, The ſtatutes concerning bankrupts ; 


C ar ES 
, = 3dly, Whether any light is to be got from any of the An 
Arr. 
the books; 
4thly, Whether there be any precedents of ſuch commiltons; : 
and 


 Laftly, What will be the inconveniences on the one e fide and 
on the other. 

Firſt; A bankrupt is not vnſidered as an unfortunate perſon, 
but as one who has been guilty of a crime; and therefore in 
the four firſt ſtatutes concerning bankrupts he is frequently called 

An offender, and in all of them he is confidered as one who has 
endeavoured by fraud or colluſion to cheat and deceive his cre. 
ditors and to prevent their recovering their juſt and honeft debts. 
And for this reaſon in all the ſtatutes that are made concerning 
them, they are made liable to ſeveral very great penalties. For 
the ſame reaſon it is expreſsly ſaid in the ſtat. 21 Fac. 1. r. 19. 
which is the governing ſtatute concerning bankrupts, that all and 
ſingular the ſtatutes concerning them ſhall be in all things largely 

and beneficially conſtrued and expounded for the aid help and 
relief of the creditors of the bankrupt; and this rule has al- 
ways been adhered to by Courts of juſtice in the conſtruc- 
tion of all the ſubſequent ftatutes concerning bankrupts. As 
therefore a bankrupt muſt be confidered as à ctiminal, it ſeems 
a little abſurd to ſay that if there be two partners, and one 
commits a crime, he ſhall not be liable to be puniſhed becauſe 
the other is innocent. It would indeed be unjuſt to puniſh 
the innocent partner for the crime of the other: and it would 
be equally' unjuſt to excuſe the partner who is guilty of the 
crime for the ſake of the other who is innocent, and this even 
to the prejudice of other innocent perſons, as I ſhall ſhew pre- 
fently that it plainly would be if a commiſſion. could not be 
taken out againſt one partner becoming a bankrupt. The na- 
ture therefore of a bankrupt ſeems to afford ſome argument in 

favor of what is evntended for by the defendant in this caſe, 


Was: I ſhall now ſee what light can be got from the 
particular words of any of the ſtatutes in reſpe& to this queſ- 
- tion, We agree with the counſel for the plaintiff that none of 


the ſtatutes ſay any thing concerning | partners except the 
10 An. 
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10 Au. c. 15, and the 5 Geo. 2. c. 30.; and though the word 
partners is mentioned in the latter, it is quite in reſpect to 
another thing and not at all to this purpoſe. On the other 
hand, it muſt be agreed that the words of all the other ſtatutes 
are general, and that where the words creditors and debts are 
mentioned in any of them, there are no words to confine or re- 
ſtrain them either to ſeparate or partnerſhip debts, but the words 
creditors and debts may be conſtrued to comprehend both, and 


before laid down in the moſt large and beneficial ſenſe for the 
creditors. If therefore I make i it appear that it is moſt beneficial 
for the creditors to conſtrue theſe words in the ſenſe contended 
for by the defendant, nay that it would be depriving the cre- 
ditors in many caſes of the benefit intended them by theſe 
ſtatutes to conſtrue them in another ſenſe, this likewiſe will 


I do not rely much on the ſtat. 10 An. c. 15., though it was fo 
much relied on by the counſel for the defendant, becauſe the 
words of that ſtatute may be ſatisſied only by admitting that a 
ſeparate commiſſion may be taken out againſt a partner upon 
the petition of a ſeparate creditor, which is admitted by the 
counſel for the plaintiff may be done; and to be ſure many ſuch 
have been ſued out. The words are (after ſtating a doubt whe- 
ther the diſcharge of a bankrupt by virtue of an a& 4 An. c. 17.. 
ſhould be conſtrued to diſcharge the partners of ſuch bankrupt 


by force of the ſaid act or any other acts relating to bankrupts 
from the debts by him due and owing at the time that he did 
become a bankrupt ſhall not be conſtrued nor was meant or in- 
tended to releaſe or diſcharge any other perſon or perſons who 
was ar were partner or partners with the ſaid bankrupt in trade 
at the time he became a bankrupt, or then ſtood jointly bound 
or had made any joint contract together with ſuch bankrupt for 
the ſame debt or debts from which he was diſcharged as afore- 
ſaid: but that notwithſtanding ſuch diſcharge ſuch partner and 
partners joint obligor and obligors and joint contractors with 
ſuch bankrupt as aforeſaid ſhall be and ftand chargeable with 
and hable to pay ſuch debt and debts and to perform ſuch con- 
tracts as if the ſaid bankrupt had never been diſcharged from 
the lame,” Now 'though a commiſſion be taken out againſt a, 


therefore ought to be conſtryed according to the rule I have 


afford another very ſtrong argument in behalf of the defendant. - 


from the ſame debt) that by the diſcharge of any bankrupt 
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partner on the petition of a ſeparate creditor, it might be ar- 
gued that a certificate under that commiſſion would diſcharge 


the bankrupt both from his partnerſhip and ſeparate debts, both 


becauſe the words of the ſtat. 4 & 5 An. are general, and like- 
wiſe from the reaſon of the thing becauſe a partnerſhip creditor 


may come in, if he pleaſe, and receive a ſatisfaction under ſuch 


ſeparate commiſſion. This might occaſion a doubt, and was a 
great doubt in Weſtminſter- Hall, and therefore was a ſufficient 


reaſon for the declaration in this clauſe, even though a ſeparate 
commiſſion could not be taken out againſt one partner for a 


partnerſhip debt. We therefore do not think that any thing 
can be inferred from this ſtatute. 


\ Thirdly ; I will now conſider the only material caſes that 
were cited, or that I can find in any of the books; and they | 
give but very little light in reſpe& to the point in queſtion, 
The caſe of Richardſon v. Goodwin, 2Vern. 293, and that Ex 
parte Crowder, ib. 706, only ſhew in what manner the effects 
Mall be diſtributed, and how in caſe of a bankruptcy of one or 
both of the partners the joint and ſeparate debts ſhall be paid 
out of the joint and ſeparate eſtates. But in the farſt caſe it does 
not appear whether the commiſſion were taken out againſt one 
partner upon the petition of a joint or ſeparate creditor ; and by 


the ſtate of the caſe I ſhould be inclined rather to think the 


latter. And in the other caſe both the partners were bankrupts, 
and a joint commiſſion was taken out againſt them. The caſe 
Ex parte Cook, 2 P. Wms. 500, is the ſame as the caſe of 
Crowder in Vernon ; for there likewiſe both the partners were 
bankrupts, and a joint commiſſion was taken out, and therefore 
it is nothing to the preſent purpoſe. Tndeed in that caſe there 
were likewiſe two ſeparate commiſſions taken out afterwards, 


but Lord Chancellor Xing held that it was fruitleſs and vexa- 


tious, for that the ſeparate creditors might have come in under 
the joint commiſſion and have had the ſame advantage and relief 


as they could have under their ſeparate commiſſions. 


There are indeed three caſes that ſeem to be in ſome degree 
material ; not that they prove that ſuch a ſeparate commiſſion 
has ever been taken out on a partnerſhip debt, but they ſhew 
that bankruptcy has been ſometimes conſidered as a determination 
| 9 OS, 55 | SO 8 
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or a ſevering of the partnerſhip, and that from that time the | 


bankrupt has been conſidered as a ſeparate perſon both in reſpect 
to the demands which he has againſt others and the demands 
which others have againſt him even upon the partnerſhip ac- 
count; and if ſo, all the arguments againſt the preſent com- 
miſſion fall to the ground at once. The firſt caſe of this fort is 
in 2 Keb. 750, the caſe of Thomas v. Day, where it was holden 


that an aſſignee of one partner, a bankrupt, may bring an action 


of trover againſt the other for his ſhare of the partnerſhip effects. 
The next book where the ſame doctrine is advanced is in 1 Mod. 
45 but there it is only the ſaying of Twi/zen J., and not any caſe 
determined by the Court. The words are If there be two 
partners, and one break, you ſhall not charge the other with the 
whole debt, becauſe it is ex maleficio: but if there be two part- 


ners and one die, the ſurvivor ſhall be charged with the whole; 


and therefore a motion that one who was partner with another 
who was a bankrupt might, upon his being arreſted, put in bail 
for the bankrupt as well as for himſelf, was denied. The laſt 
caſe upon this head is a caſe Ex parte Smith, reported in 1 P. 
nt, 237: B. and C. were bound in a bond to A.; B. became 
a bankrupt; and it-was holden by Lord Chancellor Harcourt 
that the money being lent to them both 4. the obligee ſhould 
come in as a creditor under the commiſſion only for a moiety of 
the debt. To be ſure the determination of Lord Harcourt was 


a right determination in equity ; and in commiſſions of bankrupt, 


which are founded upon equity, the equity of the caſe ought 


principally to be conſidered. Whether or not the law will hold, 
as it is laid down in the two other caſes, I will not take upon 
me to ſay, but it is highly reaſonable that it ſhould be ſo; and 
if the law were ſo (as 1 ſaid before) there is an end of the diſ- 
pute. But for the reaſons which I ſhall give preſently, I think 
we may venture to determine the preſent queſtion without re- 
lying on the authority of theſe caſes, and the rather ſince the 
law, however it was before, is now altered by the ſtat. 10 An. 
c. 15; and in caſe of the bankruptcy, the other partner may be 
ſued for the whole debt at law. 


Fountly, I come now to the precedents. It was rightly ſaid 
= wy Brother Mile, as the rule is laid down by Lord Coke, 


that 
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that hikers a thing has never been done, it is a ſtrong argument 
that it ought never to be done (a): but it is but an argument, 
and is of leſs force in the preſent caſe than in moſt others, be- 
cauſe the petitions and commiſſions are uſually in general terms, 
and it very rarely appears from them whether the commiſſion 
were ſued out on a joint or ſeparate debt. But it never having 
been determined that there may not be ſuch a commiſſion, as is 
contended for by the defendant, affords ſome argument for him. 
For it can hardly be imagined but that this caſe muſt have fre- 
quently happened, and that ſuch commiſhons muſt have been 
taken out; and if they have, they have always been proceeded 
on-and have never been ſet aide. To ſhew that there have 
been ſuch commiſſions, and in ſome meaſure to anſwer this ar- 
gument of want of precedents, the defendant has produced two; 
the one in the time of Lord Macclesfield, and the other in the 
time of .Lord Talbot, both very great Chancellors. That in 
Lord Matclesfiela's time was a commiſſion taken out againſt H. 
Hewett (5); and there it appears on the face of the petition that 
he and one William Raphſon were partners, that he only became 
a bankrupt, and that the debt of the petitioning creditor was a 
joint debt owing from both of them: it was on the toth of 
February 10 Geo. 1. The other was the caſe of Patrick Craw- 
ford (e), who was a partner with John Crawford, and againſt 
whom a ſeparate commiſhon was taken out in 1733. It does 
not appear there upon the petition that it was a joint debt: but 
from what was ſaid by the counſel in their argument on a pe- 
tition preferred to the Lord Chancellor concerning the allowance 
of the certificate and by the Lord Chancellor himſelf, it ſeems 
that it was obtained upon the petition of a joint creditor, and that 
the Lord Chancellor was of opinion that it was right. For the 
counſel ſaid that a joint creditor, under pretence of being a 
creditor, had taken out the commiſſion, and made it an ob- 
jection to the commiſſion; to which the Lord Chancellor ſaid, 
„Where one partner becomes a bankrupt and the other not, a 
commiſſion will go againſt him, for he owes the debt, and it is 
right.“ This caſe therefore is not entirely without precedents. 
But . 


4a) Ca, Lit. 81. b. (3) G. Bank, L. 17. 4th. edit. wann 
1 L.aſtly, 


FASTER TERM, "SP: - 


 Laftly, What we principally found our opinions upon is the 
reaſon and juſtice of the caſe. The objections againſt it were, 

\ xt, That it was not a debt within the meaning of the acts, 
becauſe it was not ſuch a debt for which an action could have 
been brought ſingly againſt him. | 

2dly, That this would produce great inconvenience and con- 
| fuſion in marſhalling the partnerſhip effects, and that the inno- 
cent partner might be very much affected thereby. 


17 Geo. Il. 


As to the firſt objection; none of the acts ſay that it muſt be 
ſuch a debt for which an action may be brought againſt him; 
and the ſtat. 7 Geo. I. c. 31. has determined that a creditor may 
come in under a commiſſion even before his debt becomes due; 
and the 5 Geo. 2. c. 30. even that ſuch a perſon may be a pe- 
titioning creditor. 
each of the partners, and if a judgment be obtained againſt them, 
either of them or the goods of either of them may be taken in 
execution without the body or goods of the other: and a com- 
- miſſion, as has been ſaid in many caſes, may be more properly 
compared to an execution than an action. 


As to FR 1 they will be juſt the ſame in every 
reſpect to the other partner if a commiſſion be taken out againſt 
one partner for a ſeparate debt, which is admitted by both ſides 
to be right; for there the bankrupt's ſhare of the partnerſhip 
elfects muſt be taken and fold under the commiſſion, only making 
ſatisfaction for the partnerſhip debts if ſuch creditors chooſe to 


come in under ſuch commiſſion, as they have generally done. 


But on the other hand, there would be the greateſt inconvenience 
and a plain defect in the law if ſuch commiſſions could not be 
ſued out. Suppoſe the caſe of two partners, one an infant or a 


lunatic and the other a bankrupt, the creditors would be without 


remedy under the ſtatutes of bankrupt if ſuch a commiſſion could 
not be ſued out, for an infant or a lunatic (a) cannot be a bankrupt. 


Suppoſe two are jointly bound in a bond, one a trader and the 


other not, the trader becomes a bankrupt; there likewiſe the 


 obligee would be without remedy under the ſtatutes of bankrupt, 


(a) In the ane of P. Crawford, | miffion of lunacy three months after P. 
before alluded to, his partner John Craw- Crawford was declared a bankrupt. 
Ford was a lunatic, and fo found on a com- 


1 if 


A partnerſhip debt is certainly the debt of 
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if the plaintiff” 8 doQtrine were to prevail, and the lc IF 


| eſcape unpuniſhed. He would not perhaps be quite without 
remedy at law, for he might outlaw the bankrupt: but this 


would be a very tedious and expenſive method, whereas the 


ſtatutes of bankrupt were plainly intended to give the creditors 
of the bankrupt relief in a cheap and expeditious way. The 
only anſwer that I can think of that can be given to any of 
theſe arguments is, that a commiſſion may be taken out againſt 
the bankrupt by a ſeparate creditor on his ſeparate debt, and 
then his joint creditors may come in if they pleaſe under this 


commiſſion and complete juſtice will be done. This looks 


plauſibly ; but when conſidered it is no anſwer ; for many caſes 
may happen where a partner bankrupt may have no ſeparate 
creditors, or none of the value preſcribed by the ſtatutes, and 
then there will plainly be a defect of juſtice unleſs a commiſſion 
may be taken out upon the petition of a joint creditor. 


For theſe reaſons we are of opinion that the preſent com- 
miſſion was rightly ſued out. Whether or not it muſt appear 
by the petition that the bankrupt's ſhare of the joint debt alone 
amounts to 100 J. (a), or whether the whole joint debt muſt be 
conſidered as the bankrupt's debt, it is not neceſſary now for us 
to determine, becauſe there are but three partners in the preſent 
caſe, and as the debt proved is 426 J., his third part plainly 
amounts to above 100 1. Nor do we determine at all in what 
manner the effects ſhall be marſhalled upon ſuch commiſſion, 
that being the proper buſineſs of the Court of Chancery with 
which we have nothing to do. | 


All that we determine is that a ſeparate: commiſſion may be 
ſued out againſt a partner (5), who is a bankrupt, upon the 


petition of a joint creditor ; the conſequence of which is, that a 


verdict muſt be entered up for the defendant according to the 
rule (c).“ 
(a) It ws cih Rated in the petition on (5) Bot a commiſion of bankrupt can- 


which H. Hewett was declared a bank- | not be ſued out againſt two, of three, part: 
rupt, ſup. 472, that the joint debt due ners: Allen v. Downs, M. 25 Ges. 3. 


to © 1001, and upwards.” 9 2 0 Vid. Fox v. ann, Cops 449 
8: 
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| WiuLran BuL.yTHORPE a ELias TURNER. 


REP! LEVIN for taking the olaintiff* s goods at the pariſh of 
Faint Mary le Bow in the ward of Cheap in London. 


The defendant prayed judgment of the declaration, becauſe he 
took the ſaid goods and chattels in the pariſh of Saint Martin 
Ludgate without in the ward of Farringdon without in London 
in a certain dwelling-houſe there called the WV bite Swan, without 
this that he took them at the pariſh of Saint Mary le Bow in the 
ward of Cheap; and this he is ready to verify, wherefore he 
prays judgment of the faid declaration. And in order to have 
a return of the goods, he avowed taking them in the pariſh of 
Saint Martin Ludgate without in the faid ward of Farringdon 
without, becauſe the plaintiff before the time when &c, to wit, 
for three quarters of a year ending on the feaſt of the Annun- 
ciation &c 1739, and from thence continually until the time 
when &c, enjoyed a certain meſſuage &c ſituate in the Strand &c 
under a demiſe' thereof to him made by the defendant at the 
yearly rent of 50/7. payable quarterly &c, and 121. 105. for 
one quarter ending at the ſaid feaſt of the Annunciation &c were 
due, whereof the defendant afterwards and before the ſaid time 
when &c on the 26th of March 1739 received 50 6. parcel 
thereof; and 10 l. reſidue were and ſtill are unpaid &c. That 


the plaintiff within thirty days before the ſaid time when &c to 


wit on the 24th of March 1738 fraudulently and clandeſtinely 
conveyed away the ſaid goods from the ſaid demiſed premiſes 
to the ſaid dwelling-houſe in the ſaid pariſh of Saint Martin 
Ludgate &c to prevent the defendant diſtraining the ſame for 
the ſaid rent; and becauſe the ſaid 1014. were in arrear and 
unpaid at the time when &c the defendant well avows taking the 
ſaid goods ſo fraudulently and clandeſtinely conveyed away and 
found in the ſaid dwelling-houſe in the pariſh of Saint Martin 
Ludgate &c, within thirty days &c, for and in the name of a 
' diſtreſs for the ſaid rent &c. 
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A declara- 


tion in reple- 


vin is bad, if 


it do not ſpe- 


cify the place 
where the 


goods were 


taken : but if 
thedefendant 
do not de- 
mur, but 
plead toit, 
the defect is 
cured. 

—A plea of 
cepit in alio 
loco, i is a plea 
in bar though 
it pray Judg- 
ment of the 
declaration. 
—]f the 
plain tiff in his 
replication 
do not anſwer 
ſome matter 
contained in 
the plea, or 


anſwer it im- 


properly, the 
defendant 
muſt demur 
to It, 

—[n replevin 
the defend- 
ant pleaded 
cepit in alio 
loco and 
avowed 
taking the 
goods in the 
placein queſ- 
tion, whither 
they had been 
fraudulently 
conveyed 
within thirty 
days &c from 
the demiſed 
premiles, as 
a diſtreſs for 
rent : the 


-plaintiff in 


his plea in 
bar traverſed 
the avowry, 
and took no 
notice of the 


plea; and it was holden ill on demorrer, the avowry being in the nature of a ſoggeſtion to entitle the 


party to a return of thediſtreſs and not traverſable. 
Barnes 353, and Bull, N. P. 53. S. C. 
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The plaintiff in his replication faid that the defendant ought 
not to avow &c, becauſe he (the plaintiff) at any time before or 


ſince the ſaid feaſt day and within thirty days &c did not frau- 
dulently and clandeſtinely convey away the ſaid goods &c in 


manner and form as the defendant in his plea nileged 3 and of 


this he put himſelf upon the 8 85 


To this the defendant ab and prayed judgment and 
a return of the goods, together with his damages and coſts; 
and for cauſes of demurrer ſaid that the plaintiff had concluded 
his ſaid-plea by putting himſelf upon the country, whereas he 
ought to have concluded it by praying that the matter therein 
contained might be inquired of by the country; and alſo for 
that the ſaid plea was uncertain, and put a matter in iſſue 
which was not iſſuable &c. 


This caſe was argued at three different times, May 13th 1740; 


May 20th 1742; and June 15th 1743; and on this day the 
opinion of the Court was delivered, as follows, by. 


Willes Lord Chief Juſtice. * ObjeQions in this caſe have 
been taken to the declaration, the plea, and the replication, 


iſt, The declaration is certainly not good, becauſe it does not 


ſet forth the place in which the goods were taken, which it ought 
to have done, that the defendant might know with certainty to 


what he is to anſwer; and therefore if the defendant had de- 
murred, judgment in chief muſt have been given againſt the 
plaintiff and a return of the goods awarded; as was holden in the 
caſe of Ward v. Savile, Cro. Eliz, 896, and Moore 678; in the 
caſe of Read v. Hawke, Hob. 16; and in an old caſe there cited 
35 Hen. 6. fo. 40. But it is ſaid there, and to be ſure the law 
is, that if the defendant plead over, this defect is cured (a). 
This objection therefore will not hold in the preſent caſe, be- 
cauſe the defendant has not demurred but pleaded over. 


(a) So any defect, ariſing from the un- B. R. 6 Bac. Ar. 71. oct. ed. cited and 
certainty of the goods mentioned in the relied on by Lord Hardwicke; Rep. temp. 
declaration, is cured by the defendant's | Hardw. 121, in which a contrary deciſion 


. avowing. Fern v. Mattaire, Caf. temp. | of More v. Clypfam, All. 32, and Sty. 71, 


Hardw. 119; 2 Str 1015; and Ball. N. was overruled. 
H. 5ůz; and . T. 16. 1. 


adly, 
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da dly, The plea of the defendant is certainly good, and the 1744. 
replication of the plaintiff undoubtedly bad; becauſe he has TICS 
aid nothing to the pen, but has traverſed the avowry which is THorr® 
— traverſable, but is only in the nature of a . e l 
order Ine a return of the goods, 


Thar _— was a bad traverſe Was PRO the caſe of Hale v. 
Foot, Salk. 93, and Carth 139; in an anonymous caſe Salt. 94; 
and in another anonymous caſe 1 Ventr. 127, and in many other 
books, and was not denied by the counſel for the plaintiff; and 
therefore Judgment muſt be. for the defendant for the cots in 


the FR: 5 e 
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But the only Schon fs what judgment the Plaintiff is en- 
titled to. The defendant inſiſts that he is entitled to a judgment 
in chief. The plaintiff ſays that at moſt he is only entitled to 
a judgment i in abatement, but inſiſts that- the ſuit is diſcontinued 
by the defendant 8 demurring to the plaintiff s replication, and 
chat therefore the Court can only give judgment that the ſuit be 
diſcontinued. A 

To ſhew that at moſt there can only be a Judgment i in abate- 
ment, the plaintiff inſiſted on two things; 

iſt, That the defendant's plea is only a plea in abatement. 

adly, That if it were a plea in bar, yet that it is only pleaded 
in abatement; and as a man may pray a leſs judgment than he 
is entitled to, the Court can only give ſuch judgment as is 
prayed, the Court in this caſe can only give Judgment in abate- 
ment. To ſhew that a matter in bar may be pleaded either in 
bar or abatement, was cited the caſe of Stubbins v. Bird, 2 Mod. 
63, 64. and ſeveral other caſes; and this point was not con- 
troverted by the counſel on the other ſide. But it was inſiſted 
by them that this is a plea in bar, and that it is pleaded 3 in bar 
and not in abatement. 


And we are all of that , | 


Fi l, We are e of opinion that the — of cepit in alio * is 
® 2002 in. * for the following reaſons; x 
46F aſt, 
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| Iſt, Becauſe the place (a) in replevin is of the eſſence of the 
aQion, otherwiſe a defendant in replevin could not demur for 
want of a certain place in the declaration, which, as I have 


: ſhewen before, he certainly may; nor can he avow in any other 


place, without denying the place laid in the declaration. And 
it is for this reaſon that, though a plaintiff may bring a new 
replevin for taking in another place, he cannot bring one for 


taking in the ſame place; and ſo, if he be nonſuit in replevin, 


and afterwards bring a writ of fecond deliverance, he cannot 
declare in a different place or vill from what he laid in his firſt 
declaration; and ſo it is holden 4 in Bro. Abr. Second Deliver. 
ance,” pl. 85. 

2dly, It has been holden that in a plea in abatement you can- 
not object to any defect in the e and ſo 1 is the Me of 
Hoftrap v. Haſtings, Salk. 212. 

zzaͤly, Upon enquiring of the officers both in this Court and 
in the King's Bench, an affidavit is never made of the truth of 
this plea, as is required in pleas in abatement by the ſtat. 4 & 5 
Anne c. 16. Nor are defendants obliged to put in ſuch pleas 


within the firſt four days of the term, as Pleas ; in abatement 


muſt be put in by the courſe of the Court. | 
4thly, It appears by the manner of pleading theſe pleas, and 
the judgment given upon them, that they have always been con- 


' ſidered as pleas in bar. So it appears by Bro. Abr. © Replication,” 
Pl. 1. Raft. Eutr. 555, pl. 4,5, and 6; 556, gl. 1 Thonff. 


Entr. 274, pl. 11; Cliff's Entr. 644; and in many other books 
which it would be too tedious to mention; in all of which the 


prayer is that the declaration may be quaſhed, There are indeed 


three entries in Rg. 554, which are different. The firſt prays 


: judgment of the writ and declaration; the two other judgment 


of the writ, and that the writ may be quaſhed. But theſe prove 
nothing, becauſe as I have already ſhewn. a plea in bar may be 
pleaded in abatement. But the others prove very ſtrongly that 


it is a plea in bar, becauſe a plea in abatement cannot be pleaded 
in bar. It was indeed ſaid that this prayer of a judgment, that 
the declaration might be quaſhed, was not a prayer of a judgment 
in chief, but only of a judgment! in abatement ; ; and the caſe of 
| _- v. yp, a8 ee in 6 Mod. 103, and Foot's caſe in 


Us) Vis nue lui - vl. 
Gall. 
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Salk. 93, and Cartb. 139, ſeem to countenance this opinion. 


But it is contrary to all the other caſes and a multitude of pre- 
cedents, which I ſhall mention by and by when I come to that 


pune? | x f 
Laſtly, this cannot be a plea in abatement, becauſe . 


pleads a plea in abatement muſt ſhew that the plaintiff can 
have a better writ : whereas he can have no better writ in the 
preſent caſe ; for it is in the uſual form, as appears by the Re- 
EIN fo. 813 rk Glanville de legibus, l. 12. c. 12. 


As to the ſecond point, that this though a plea in bar is 


pleaded only in abatement (a) in the preſent caſe, becauſe it 


begins with praying judgment of the declaration, and concludes 


in the ſame manner. There are (as I have already ſaid) but 


two caſes that ſeem to favor this opinion, but there is a multi- 


tude of precedents which are otherwiſe in caſes of demurrers to 


the declaration, where the judgment muſt be in chief; for there 
cannot be a demurrer in abatement, as was holden in the caſe of 


Dominique v. Davenant, Salk. 220. (6). I ſhall only mention 
ſome few of thefe precedents. Co. Entr. 3. ö; 122. a; Coryton 
v. Littlebye; 2 Saund. 114; Benſon v. Welly, ib. 150; Wood v. 
Longuevill, ib. 278; Sacheverell v. Froggatt, ib. 361.; Pinkney 
v. The Inhabitants of the Ealt Hundred of the County of Rutland, 
ib. 374: and as Saunders was ſo very learned a man and fo well 
ſkilled in pleading, I think I need not mention any other au- 
thorities after him. But the ſame point was ſolemnly determined 
in the caſe of Fohn/on v. Altham both in this Court and the 
Court of King's Bench which came before that Court upon a 


writ of. Oe and was .there determined M. 12 An. (e]. 


(a) If matter, that e to be pleaded | of the declaration aforeſaid and that the 
in abatement, be pleaded in bar, it is bad. | ſaid declaration ſhould be quaſhed.” The 


White v. Willis, 2 Mils. 87. Court of Common Pleas. gave final judg- 
() Vid. Rayner v. Pointer, E. 16 G. % ment againſt the defendant; and upon a 
C. B. ſap. 410. | | writ of errot brought in the King's Bench, 


(e) This caſe is not clearly reported in | the queſtion was whether ſuch plea with 


to Mad. 192, 210. though it appears there | the concluſion were in bar or in abate- 


that the judgment of the Court of Com- ment only, and ſo whether the judgment 
mon Pleas was affirmed on error. It was below ſhould have been final, or only 
an action againſt an attorney in the Court quod reſpondeat ouſter. MS. coll. Miles 
of Common Pleas, who pleaded that there Chief Juſtice. 

was no bill; and he prayed © Judgment | 


There 
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l. There remains now but one point to be dane » Whether 


E de s diſcontiowance er a and the br e were 
enn 2wa; * +4 bo 4 i 8 * 8 ; Nai WIr 1 1 Mel ve 


0 e by bis 3 judgment 
in chief, whereas by his plea he has only prayed a judgment in 
abatement; aud if chis were ſo, probably the plaintiff would 

be in the right. - But, as I baye already ſhewn that this plea is 
pleaded in bar, and that the defendant has there prayed judg- 
| -ment in chief, there is an end of .this part of tos. 


10 5 But the principal N Wag, thar ag 2 plaintiff in his 
replication has given no anſwer to the plea, the defendant 
ſhould have taken judgment on nil dicit, and that by demurring 
to a veid replication he has diſcontinued the. action. And of 
this opinion Lord Chief Juſtice Holt ſeemed to be i in the caſe of 
Hale v. Foot; but the other three Judges held the contrary, and 
Hill's opinion ſeems to have been founded on Herlalenden's 
caſe, 4 Co. 62., which is certainly not lay. That was an action 
_ of - treſpaſs for entering the plaintiff” s cloſe, and committing ſe- 
veral treſpaſſes, and che defendant in his plea omitted giving 
an anſwer to one of them, to which the plaintiff demurred, 
and it Was holden to be a diſcontinuance, But in the caſe of 

Hughes v. Philips, Yew. 38. which was determined both in the 
Common Pleas and on a writ of error in the King s Bench, it 
was holden that where a defendant puts in a plea, though a de- 
fective one, the plaintiff may demur to it without diſcontinuing 
hie ſuit, and is not e 99 enter up judgment on nil dicit. 
Laſei, Cro. 3 27 a which 4. 4 a "ot aloof direaly con- 
trary to Herlakenden's: caſe, I will ſhertly ſtate it. It was an 
action of treſpaſs for entering the plaintiff's cloſe, and com- 
mitting ſeveral treſpaſſes there with horſes cows and oxen, the 
defendaut juſtiſied putting in two horſes under a right of com- 
mon, but ſaid nothing as to the. oxen and cos; the . 
demurred, and judgment was given for him. 


ee e ee both ſubſequent-to Herlakenden's caſe, 
and N of greater auberſty, 10 the reaſon of the caſe is 
| 4 8 Pliny 


5 EAST ER TERM, ; 17 GK. 2. C.P. 


chat the defendant can diſcontinue the plaintiff's action by 
putting in a defective plea. If the plaintiff indeed in his re- 
plication ornit to reply to part of the defendant's plea, he may 
diſcontinue his own ſuit. But it is abſurd to ſay that the de- 

_ fendarit can do it, and yet according to this doctrine, how can 
tte plaintiff avoid it if the defendant put in a defective plea ? 
If he dernur; it is ſaid he diſcontinues his own ſuit, for he ought 
to have entered up judgment by nil dicit, conſidering it as no 
plea at all: but this, I think, is a practice that ought not te 
be eneouraged; for it is ſaying that the plaintiff may judge for 
himſelf, without ſubmitting -his-caſe to the judgment of the 
Court. If indeed there were no plea at all, the plaintiff might 
enter up ſuch' judgment: but if there be in fact a plea, though 
a defeQive one, I think that in all caſes he ought to pray the 
opinion of the Court, which he can do no otherwiſe than by 
.demurring, and not to judge for himſelf (a). 


Upon the whole we are of opinion that the defendant in the 
preſent caſe is entitled to one of the two following judgments; 
either that the declaration ſhall be quaſhed, and that the de- 
fendant ſhall go without day, and that he ſhall have a return 
of the goods, and alſo that he ſhall recover his coſts; or in 
this form, that the plaintiff take nothing by his writ, and that 
the defendant may go without day, and that he may have a 
return &c, and coſts, as before. The firſt of theſe judgments 
is warranted by a precedent in 1 Townſend's Book of Judgments, 
Jo. 2743 and the other: by ſeveral precedents i in Coke's Entries. 


( 


But my toter Draper deſiring time to conſider in what 
manner he ſhould enter up his judgment, we -gave him what 
time he pleaſed, only directing him to acquaint the Court before 
he entered up his judgment in what manner he intended to 
enter it up. And b 


Daune Serjt. iN 4 a ws confideration moved the Court 
(November 8th 1744) to enter up judgment for the en 
after ſeveral continuances, in the fate wing manner; 


50 See Coppin qui tam v. cu, 1 D. & E. 462 ; and Thelluſſan v. Smith, > D. 
152+ 


plataly with theſe ſubſequent reſolutions ; for it is abſurd to ſay, 


66 5 : K 


1744. 
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againſt 
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482 EASTER. TERM; 17 S1. 2. 2 P. 
1544 TY It ns to the juſtices that'the- plea of the plaintiff. above 
3 atonl in reply pleaded is not good, therefore it is confidered that the | 
2984 plaintiff take nothing by his writ, but that he be in mercy for 
Tuzx:tz» bis falſe claim thereof and that the defendant go thereof without 

day, and that he have a return of the goods and chattels, and in 
what manner &c let the ſheriff make known here; and here- 
upon the ſaid defendant according to the form of the ſtatute 
&c alſo prays a writ of our Lord the King to inquire of da- 
mages &c; and it is granted to him returnable here at the 
ſame time & e; which judgment, he ſaid, was agreeable to 
the precedents in 2 70 o. Fudgments (a), title Replevin,“ 


and Co. Entr. 539, 4. Nh <q 5985 NY and 596, 6. 


And it was ordered by the Court that the pets ſhould 


be ſo entered up.“ 
(a) P. 205. 
E. 17 6-2. h £0 | | | 3 | * | 
' Monday,  ATRKINSON ' againſt 'SETTREE. 
May 7th. 4 08s 
LE. 16Geo. 2. Rol. 861.] _ 
If A. be ille- 


gally arreſt- Pas was a ſpecial action on the caſe. The firſt count 
1 ſtated that on the "11th of December in the 16th year &c 


a debt, a 
3 at Weſtminſter and within the juriſdiction of the court of our 
debt claimed Lord the King of his palace of . Weftminſter the plaintiff, in 
by B. 7 in | ö 8 3 ; . 
confideration order to procure the payment of the ſum of 71. 18s, which 


> a Catherine Grimaldi then owed him, by a certain writ dated the 


out of cuſto- 1 oth of December in the ſame year duly. i ſuæd out o F the. Court 


dy, is void, 
ee, a » . of Record of our ſaid Lord the King of his palace of We/tmin- 
declaration ler at the plaintiff's requeſt, -and directed to the bearers of the 


— iaky "..virge of the houſehold &c, officers. and miniſters of the: ſaid 


— agg court, commanding them to-take the ſaid Catberine by her body 


obtain fag. if ſhe ſhould be found within the juriſdiction of that court, and 


ment of the 


5 og 5 have her at the then next court to be holden on Friday the 17th 
A. 10 be ar- of December then next to anſwer &c, and procured the ſaid 


bogen cel. Catherine to be arreſted &c and to be there kept and detained 
_ priſon &c ; that afterwards on the faid 11th of December in 


duly ued out 


of ſuch a 
court, it will be intended after vere that the arreſt -was legit, 


4 0K conſideration 


third count for-money had and received. 


diction, and then the arreſt. was illegal, 
and there was no. good conſideration to | ſent were neceſſary to releaſe Grimalgi, 
ſupport the promiſe. 1 Rol. Abr. 8og; and the officer, could not diſcharge, her 


EASTERN TERM, 17 Gzo. 2. C.P. | 
conſideration that the plaintiff at the requeſt of the defendant 


_ undertook to releaſe and diſcharge the ſaid Catherine from her 


ſaid impriſonment the defendant promiſed to pay the plaintiff 
71. 18s. and alſo the coſts and charges by the plaintiff ex- 


| peniled in that ſuit, with an averment that thoſe coſts amounted 


to 155. 4 d., and that the plaintiff at the defendant's requeſt 


diſcharged the "ſaid Catherine from her ſaid impriſonment. 
There was a ſecond count in the declaration, which, though it 


varied from the firſt in ſeveral particulars, was equally open to 
the objection afterwards made to the firſt. There was alſo a 


— 


The defendant pleaded the general iſſue, and at the trial the 


plaintiff obtained a verdict on all the counts, with 8 J. 135. 44: 


damages. 


A motion was made in Michaelmas term 1743 in arreſt of 


judgment, which was oppoſed this day by Prime King's Serjt. 
and Wynne Serjt. and ſupported by Skinner King's ſe and 


Draper Sexjt., and at a ſubſequent time 


The rule was diſcharged (a). 


* 


() The grounds of the judgment do | court below had a juriſdiction. The de- 
not appear in Lord Chief Juſtice Willes's claration ſets out the writ duly iſſued, 
books: but the following account is tak- | commanding the bearer of the virge to 
en from Mr. J. Abney's.MS. © Skinner and | arreſt the party, if found within the ju- 
Draper Serjeants . moved in arreſt of | riſdition, and there to detain her, Salt. 
judgment. Firſt, It does not appear 201, 2. And the caſe of Peacock v. Roll 
that any plaint was levied, and without | in 1 Saund. 74. relates only to caſes de- 
that a capias ought not to iſſue, -2dly, | termined in the inferior-court and brought 


It does not. appear that the cauſe of action |.up by error. The caſe of Randal v. 
in the eourt below aroſe within the juriſ- | Harvey is better reported in Palm. 394. 


2 Hod, 40; 197; 3 Lev. 23; 1 Saund. without, then there is a good conſidera- 
74; 21d. Raym. 1310. This is a void | 
atreſt, and therefore the diſcharge is no | pued that it was not ' neceſſary that the 
-conlideration. .Godb. 358. -| arreſt and detainer {ſhould be legal in or- 


— 


Prime aud Wynne Serjts., for the plain- der to make a good conſideration; and 


tifs, inſiſted that to ſupport this action in | for that purpoſe they cited 1 Rel. Ar 12. 


the ſuperior court it was immaterial whe- | pl. 12; 1 Kol. Abr.:19. pl. 6;: Hob. 


ther or not there avere a cauſe of action ia |. 216; Sir T. Raym. 204; 1 Rol, Ar. 27. 
dhe inferior court, or whether or not the * Sty. 459. Beſides this is after a 
: verdict, 


than in Godb. 358. If the plaintiff's con- 


tion to ſupport the promiſe. They ar- 


463 
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3 18 G. 2. 
Wedneſday, 
Nov. 14th. 


Verdict ſet 
aſide, becauſe 
one of the 
Jurymen was 
not returned 
on the niſi 
N N panel 
ut anſwered 
to the name 
of a perſon 
who was. 


Barnes 453+ 


S. C. 


. cauſe, that the atreſt and ptromiſe were 


| per that yp writ duly iſſued below 62). 


17 
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| 1 95 4 BEAMONT. , 


"HE cauſe. was tried at the laſt Suffoll — 3 one 
Richard Shepherd was {ſworn upon the jury who gave 


a verdict for the plaintiff, damages 17. It was an action off 
treſpaſs quare clauſum fregit; and the Judge certified that the 
treſpaſs was voluntary and malicious, which ſhewed plainly 


that he was not diſatisfied (a) with the verdict. But upon an 
affidavit of Shepherd himſelf that he was not returned upon the 


niſi prius panel, and that he anſwered to the name of Richard 
Geater a perſon returned) on the panel, we. had made a rule 


* * 6 * * — — — * * * W „„ ts. Mt. At 


— — SC _ * * 


i f _> — 


verdict, it having been proved to the ſatiſ- | and conſequently that the ſuit aroſe with- 
faction of Mr. J. Abney, who tried the | in the juriſdiction; and that this caſe 
greatly differed from writs of error on 
within the juriſdiction of the Palace Court. | judgments in the inferior court where no- 


a 


1 Sid. 30. If a judgment be irregular or | thing ſhall be intended. But they ordered 


erroneous, to forbear to ſue out execu+ it to be ſpoken to again; and afterwards 


tion is a good conſideration to ſupport an | the plaintiff had judgment,“ MS. Abney J. 


aſſumpſit, 2 Rol. Rep. 495; Lev. 25; (a) But it has ſince been holden that if 


1 Ventr. 120; 2 Lev. 3; 1 Lev. 257; | it appear on the trial that the treſpaſs was 
1 Sid. 392; Sir T. Rqym. 211; Poph. | committed after notice, and the jury give 


183; 1 Sid. 89; 1 Saund. 229; and 2 £9. | leſs than 40s. damages, the Judge is 
Raym. 795. bound under the ſtatute 8 & 9 W. z. 

The Court inclined to think that if the | c. 11. J 4- to: certify that the treſpaſs was 
party were under an illegal arreſt or im- wilful and malicious, in order to entitk 
priſonment the promiſe was not good (1): | the plaintiff to his full coſts. Stoimnerton 


but the queſtion was whether as this was v. Jarvis, E. zz. Geo. 3. C. B; and 


after a verdict it did not now fufficiently Reynold v. * 6 D. & E. 11. 


11) So a N to pay, in conſideration of N to ſve on a void fecurity, is 
void, Lloyd v. Lee, Str. 94; and ſo-is a promiſe to revive a ſecurity which is void 
in it's creation, Cockforrt v. Bennett, 2 D. & E. 763.—8ee alſo Tooley v. Windhan, 


"Cre, Eliz. 206, But in Bull v. Steavard, 1 Wil/. 255. in an action for an eſcape 


on meſne proceſs ont of an inferior court againſt the bailiff, it was holden that the 
defendant could not take advantage of any error in the proceſs below, of which the 


defendant below might have availed himſelf. And in Bentley v. Donelly and an- 


other, 8 D. E. 127., in an action on the cafe for -reſcuing a debtor taken upon 
meſne proceſs ſued out of the Palace Court, it was decided that it was not a ſufficient 


ground to arreſt the judgment, that it was not alleged chat the cauſe of action in 


the inferior court aroſe within the juriſdiction, or that it was not alleged that the 


party below did not appear at the return of the writ.— See however 1 Rel. Abr. 809g. 
(F), pl. 33 and 2 Mod. 197. 


(2) It was expreſsly ſtated in the declaration that che writ duly Med . 
niſi 


. 
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cauſe why an attachment (ö) ſhould not go againſt him, as he Xe 
knew that he was not returned and yet ſuffered himſelf to be „40 


paid 24 1. 10s. in court, upon which a rule was obtained ac- 


damages for the plaintiff than the money which is paid in, the 


of opinion to find more, they only give a verdict for the over- 


ſiſted likewiſe that this objection was only matter of challenge 


niſi (e) for a new. trial, and a rule againſt Shepherd to ſhew 1744. | 
Nos uAN 


1 | x Bea 4 
ſworn on the jury, and as it looked like a trick in him in order OA 1 


to ſet aſide the verdict if it ſhould be given againſt his friend. 


And now Prime Serjt. ſhewed cauſe againſt the rule; and 

Leeds Serjt. ſhewed cauſe for Shepherd. | 

Prime Serjt. inſiſted that the Court could take no notice of 
any thing but what appeared on the record ; and that as all ap- 
peared to be right on the record, the Court could not take 
notice of any thing that appeared in the affidavits. And he 
cited a caſe of Bolman v. Crowle in B. R., where the defendant 


cording to the courſe of that court that it ſhould be ſtruck out 
of the-declaration, but it ſeems it is never ſtruck out : but the 
rule is produced at the trial, and then if the jury do not give more 


verdict is always given for the defendant : but if the jury are 


plus. But in that caſe though the plaintiff had taken the mo- 
ney out of court, yet the rule not being produced at the trial 
the jury gave a verdict for the plaintiff for 24/7. 17s. 64. in 
which the 24/7. 105. was agreed to be included: but Prime 
ſaid that upon a motion in B. R. for the defendant either that 
the plaintiff ſhould refund the 24/7. 10s. or that the verdict 
might be amended, the Court ſaid they could not go out of the 
record, and therefore gave the defendant no relief. He in- 


and could not be taken advantage of after the verdict; and alſo 
that this was cured by the ftatute 32 Hen. 8. c. 30. /i (c). 
And as it appeared that this was not a verdict againſt evidence, 
but plainly to the ſatisfaction of the Judge, he hoped that 
the Court would not ſtrain a point to ſet aſide this verdict, 
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(a) On Weaneſday, October 24th, in | indifferent men, in any of the King's 
the ſame term. courts of record, then the juſtice or 

(% In the caſe of Fats v. Brains, | juſtices by whom judgment thereof ought 
Co. Eliz. 779. ſeveral of the jury were | to be given ſhall proceed and give judg- 
fined and impriſoned for miſconduct. ment in the ſame,” notwithſtanding any 

(e) Which enaQs that © if any iſſue | miſpleading &c. 
be tried by the oath of twelve or more | | 
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MICHAELMAS TERM, 18 Cr. II d P. 
Ledi Serjt. read a ſecond affidavit of Shepherd's, in which 
he ſwore that he was a young man and was never on a Jury be- 
fore; that he was returned as a juryman at that aſſizes on the 
crown fide, and not knowing the difference was ſworn in this 
_ niſi prius cauſe; and that by reaſon of a great noiſe in the 
court he thought he was the perſon who was called; and 
being called again in another cauſe the miſtake was ores; 
and he cleared himſelf from any imputation of having tht 
what he did by I" ſo the rule' was 7 g- as againſt 
him. 


Bootle Serjt for the rule inſiſted that the ſtatute 32 Hen: 8. 
did not at all affect this caſe; and relied very much on the 
ſtatute 3 Geo. 2. c. 25 (a), which ſays that twelve of thoſe who 
are returned ſhall be ſworn, and that they ſhall try the cauſe. 


And he cited the caſe of Fines v. North, Sir Wm. Fon. 302, 


Mich. 8. Car. 1. where upon error from a judgment in B. C., 
the error aſſigned was that but 23 were returned on the venire, 
and the habeas corpora was awarded againſt thoſe 23 and one 
Lambert, and eleven and: Lambert were ſworn and found for 
the plaintiff; and the whole Court held that this was ill and 
not helped by any ſtatute, becauſe one was ſworn who was not 
returned by the ſheriff, and'they reverſed the judgment. 


Me were all of opinion that the ſtatute 32 Hen. 8. did not ex- 
tend to the preſent caſe, nor to any miſtakes in the jury pro- 
ceſs; for if it did, there had been no occaſion for making the 
ſtatute 21 Fac. 1. c. 13 (5); the words of which ſtatute like- 

| W | - wile 


fa) The eighth ſection directs ſheriffs and they being ſworn, (hall be the jury 

&c to annex to the venire facias a panel | to try the ſaid cauſe &. 
of not leſs than 48 or more than 72 (b) The ſecond ſection of that ſtatute 
jurors, containing their chriſtian and ſur- | enats that no judgment ſhall be ſtayed 
names, additions and places of. abode &c. | or reverſed © by reaſon that the venire fa- 
Then the 1ath ſection enacts that the cias, habeas - corpora, or diſtringas, is 
name of each of thoſe perſons ſhall be | awarded to a wrong officer upon any in- 
written on a diſtinct piece of paper and | ſufficient ſuggeſtion; or by reaſon the 
ON into a box, and ſhall be drawn &c | viſne is in ſome part miſawarded or ſued 
« until 12 perſons be drawn who ſhall ap- out of more places or of fewer places 
pear, and after all cauſes of challenge | than -it ought to be, ſo as ſome one place 
hall be allowed as fair and indifferent; be right named; or by reaſon that any of 
and the ſaid 12 perſons fo firſt. drawn and | the jury which * the ſaid iſſue is miſ- 
appearing, and approved as indifferent, named, either in the ſurname or addition, 
their names being marked in the youre.) in any of the ſaid writs, or in any return 
— upon 
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ae ſhew chat the ER miſtake was ſuch an one as was not 


We were of lata likewiſe that this could be no 6200 of 
challenge. It could not be a challenge to the array, for there 
was no ohjection to the array; nor to the poll, for there was 
no objection to Richard Geater the perſon returned, But this 
was an extrinſic objection, not appearing on the face of the 
poll. A challenge to a juryman ſuppoſes him capable of ſerv- 
ing on the jury if the objection be anſwered : but Richard 
Shepherd was no juryman at all. And as to the matter not ap- 
pearing on the record, we ſaid that in caſes of this ſort where 
the objeQion could not appear on the record we always ad- 


mitted of affidavits; as in reſpect to a miſbehaviour of any of 


the jury, or any declaration made by any of them (a) either 
before or after the verdi& to ſhew that a juryman was partial. 

And we thought that the ſtatute 21 Fac. I. c. 13. and 3 Geo. 2. 
c. 2 5. ey much ſtrengthened the PR 's objection. 


M Brother 4 ſaid that * s caſe, 8 Co. 156. 
olainly ſhewed that this wasa miſtake not amendable even after 


verdict. 


And I cited the caſe of Haſſett v. Payne, Cro. Eli. 2 56. 
M. 33 & 34 Elis. B. R. where on an attaint it appeared that 
one George Ellinger was returned on the venire, but one Gre- 
gory Ellinger was named in the habeas corpora and returned 
by that name and ſworn on the jury; and it was holden by the 
whole Court that no attaint would he, becauſe there was no 


verdict, the trial being but by eleven. 


We were therefore all of opinion that the rule ought to 7 
made abſolute for ung a aſide the verdict, but we had a doubt 


1 * 


9 ” 
& # Sb k 


upon any of the 84 writs, h as op ex- * affidavit of a juror reſpecting the miſ- 
amination it be proved te be the ſame man conduct of the jurymen, Vaſie v. Dela- 
that was meant tobe returned; or byreaſon | val, 1 D. & E. 1x; though formerly 
that there is no return, upon any of the | ſuch affidavits were received, Parr v. 
ſaid writs, ſo as a panel of the names of j Seames, Barnes 4383 ; and Phillips v. 
jurors be returted and annexed to the | Fowler, ib. 441. the caſe above alluded 
ſaid writ” &c. . to. 

(a) But the Court will not now receive 
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488 MICHAELMAS TERM, 18 Go. II. C. P. 
1744. about the coſts, We thought it hard that either the plaintiff or 
Nou the defendant ſhould pay the coſts, becauſe neither of them was in 
2 A any fault. We propoſed that the coſts ſhould abide the event 
of the next trial: but the defendant would not conſent to it, 
and we thought that we could not make ſuch a rule unless 
both the parties conſented. We defired that the caſe of Phi/- 
lips v. Fowler (a), E. g Geo, 2. in this court might be looked 
into to ſee what the Court did in that caſe in reſpect to coſts, 
where they ſet aſide the verdict for a very great miſbehaviour 
in the jury; and we found upon inquiry that the Court at firſt 
made a rule for ſetting aſide the verdict upon the defendant's 
paying the coſts, but that afterwards the Court made a rule 
that the jury, who had groſsly miſbehaved * ſhould 

Pay the coſts on both ſides. 


At laſt upon mature conſideration we made the rule abſolute 
for a new trial without coſts on either ſide * 


* 


-< N. My Brother Burnett ſaid he thought that in this 
caſe even at common law there ought to have been a venire fa- 
cias de novo, according to the old method of proceeding before 
theſe motions for new trials, and that in that caſe there would 
have been no coſts ; which was a further reaſon for our not 
direQing any coſts to be paid in the preſent caſe (c). 


(a) Com. Rep. 525; and Barnes 441. | count of the miſconduct of the jurymen, 
where a verdict was ſet aſide becauſe the | they ordered the coſts to abide the event 
jury had caſt lots. of the new trial. | 

() In Hale v. C:ve, 1 Str. 642, (c) Sce the next caſe Wray v. n. 
where the Court ſet aſide the verdict on ac- | 


M 18G. z. - Wear een Trorn and Hancock. 
riday, 
Nov. 16th. 


The Court ITnIs« was an action of treſpaſs quare wo fregit &c. 


efaſed to ſet 

aſide u ver» | The defendant juſtified under a right of way ; and the plain- 
dict and 

grant a new tiff replied extra viam, on which the iſſue was joined, and a 


tor, 1 4 view had, and a verdict for the plaintiff, damages 15.; and it 


4 os was not pretended that it was a verdict againſt, evidence. But 


in the venire, 


| the habeas corpora, and the poſtes, | his real chriſtian name being Barry. Barnes 454 8. C. 
3 | Henry 
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Henry Luppincott of Alverdiſtot Eſq. was returned vn che weatte 
by the name of Henry, and he is ſo named on the habeas cor- 
pora, the panel, and the poſtea, (there being a tales); and he 
was one of the viewers: But an affidavit was produced of John 
Thorn and Lewis Wiſe, in which Thorn ſwore that his right 


chriſtian; name was Harry; and iſe that he had taken a copy 


of the regiſter, by which it ts that he was baptized by the 
name of Horry: 5 > 


z 


-5 180 had been Raids (a) by Huſſe 5 Serjt. to ſet aſide the 
verdict; and he cited Cxo. Elia. 222. Fermor v. Dorrington; 
Cro. Fac. 116. Blunt and Farley v. Snedſton; Cro. Car. 202, 
Downs v. Winterflood; and 5 Co. 42. The Counteſs of” Rutland's 
caſe. We were inclinable to make it good if poſlible, but made 
a rule niſi that the matter might be thoroughly ſpoken to and 
conſidered. And now ger AN. ſhewed cauſe 12 2 the 


rule. 
Igave my opinion in the following manner; 


This queſtion can come only before a court for Judgment i in 
one of theſe four ways; | 

By motion in arreſt of judgment; 

By motion for an amendment; 

By motion for a new trial in this court; ; or 

By writ of error in a ſuperior court. 


In order that I may be underſtood; I will in 'the firſt place 


ſtate the preſent caſe. In the next place I will mention all the 
caſes that I can find that ſeem to bear any reſemblance to this. 


And in the laft place I will | give you my opinion on the preſent 
3 


I then ſtated the caſe as before, and then proceeded to mention 
the caſes in the books. The firſt caſe that I cited was Cro. Elis. 
57. Diſplyn v. Spratt, P. 29 Elis. B. R. which was thus; 
Thomas Baker of D. was returned on the venire, in the diſtringas 
he was called Thomas Carter of D., and by that name ſworn: on 
the j Jarre, A motion was made in arreſt of e and a 


* On — Oaacber 24th in the ſame term. | 
61 | caſe 
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caſe cited where George, Thompſon was returned on the venire © 
and Gregory Tompſon was returned on the panel and {worn, and 
it was held to be a void verdict; for the Court ſaid that there 
was a great deal of difference between a miſtake in a chriſtian 
name and a miſtake in a ſurname; for a man miay have two 
ſurnames but he can have but one r but no Judg- 
ment appears. "KY 1 iy "4 


In Cro. Elia. 222. Fermor v. en H. 33 Els. B. R. 
in an action for words, after verdict judgment was ſtayed, be- 
cauſe Taverner was in the return to the venire, and Turnor in 
che diſtringas; and be attended and was ſworn by the name of 
Turnor. A caſe was cited in the ſame caſe of Doufby v. Willett, 
where a juror was returned by the name of Gregory in the 
venire and in the diſtringas by the name of George, and he waz 
ſworn by that name, and _judgment was arreſted. Another 
_ caſe was cited out of the Exchequer, where one Mixael was re- 
turned on the venire, and in the diſtringas it was Michael; both 
theſe were ſurnames; one Michael was ſworn on the jury, and 
judgment was ſtayed for this reaſon., In the principal caſe the 
Court at firſt doubted, becauſe the variance was in the ſurname, 
for the reaſons before given; but afterwards reared that the 
2 ſhould be ſtayed. 


In Cro. Elis. 256. Haſſett v. Payne, M. 33 & 34 Elia. B. R. 
in an attaint it appeared that one George was named in the re- 
turn to the venire, and in the diſtringas he was named Gregory, 
and ſo ſworn; and held per totam Curiam that no attaint would 
lie, becauſe no verdict, the trial being but by eleven. In Co. 
Eli. 258. Cotton's caſe, the ſame term, in an action for words 
it was J. S. of Abbotſan in the return to the venire, and in the 
diſtringas F. S. of Abbaſan, and ordered to be amended after a 
verdict. And in the ſame term between Mortimer and ger it 
was De Huſt in the return to the venire and De Hurſt in the 
diſtringas; and on a motion in arreſt of judgment held to be 
well enough, and the eee his judgment. In 5 Co. 42. 
The Counteſs of Rutland's caſe, M. 34 & 35 Elis. B. R. a 
motion was made in arreſt of Jene becauſe Robert Moore 
was returned on the vrnire, and he was fo named in the 
- diſtringas : but in the panel before the juſtices of Niſi Prius he 


3 | Was 


\ 


55 


— 
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by examination that his right name was Nobert Mobre, ſo that 


he was well returned on the venire, and that the ſame man was 


returned and ſworn, the poftea may be amended. It was held 


otherwiſe in ſeveral cafes there cited out of the Year-Books ; 
but it was ſaid in that caſe that now the law was that judgment 


ſhould not be ſtayed, for that theſe diſcontinuances were aided 
by the ſtat. 32 Hen. 8. c. 30. and 18 Elis. c. 14. But it was 


there faid that even now. if a juror be miſnamed in the panel 


annexed to the venire, though he be rightly named in the ſub- 
ſequent proceſs it is not amendable, and that it was fo held in 
CodewelPs caſe (a). M. 35 & 36 Eliz. B. R. It appeared in 


that caſe upon examination that it was the ſame man who was 
returned on the venire, and that his right name was Robert 


Moore; and for the reaſons aforeſaid by the opinion of the 
whole Court the poſtea was amended, and judgment W 


In Danv. Abr. tit. 4 Amendment, p. 330. is the caſe of Hugo 
v. Payne, 39 Elia. B. R. where Tippett the true name was re- 


turned on the venire, but in the habeas corpora and diſtringas 


he was named Typper ; yet if he be ſworn and try the Hlue by 
his right name, it ſhall be amended ; and faid that the ſame 


was adjudged in Marſhal's caſe, 40 Elix. B. R., and in the 
caſe of Arundel v. Blanchard, Mich. 13 Jac. 1. But in the caſe 


of Floyd v. Betbell, T. 13 Fac. 1. B. R. there alſo cited, in the 
diſtringas the juror was Ap Pell and one Ap Bell was ſworn, and 
ſaid that it could not be amended by the Court after the death 


of the ſheriff; for it cannot be intended to be the ſame man, for 


they are different names in Wales where this trial was; but ſaid 
that, if the ſheriff who made the return had been living, he 
might have amended it. Several more cales are there cited; 

and in p. 331. where the miſtake is in the ſurname; but if right 
in the return to the venire, the Court would amend it. In Cro. 
Fac. 116. M. 2 Fac. 1. B. R. in error from a judgment in 
B. R. the error aſigned was the juror was named Conflantinus 
in che return to the” yenire and i in the Lay but he was re- 


CL 


(a) 5 . 47. 5. and 43. 6. 


turned 


was named Robert Mawre, and ſo he was named on the poſtea; | 
and it was inſiſted that a ſtranger who was not returned was 
ſworn on the jury : but, by the whole Court, if it can appear 


— 
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urued jn the panel and fo orn by the name of Coen; nd 


11 held to 0 be A | manifeſt error, and not  amendable, 


; : a, * . 75 
14 11 {3 Ef 9 v; $4 WY fg. Fs 


"x Al Aden caſes: were: e the Na. 21 Sas 6. =o 2, 
And from theſe it appears that even before that ſtatute miſtakes 
in the ſurname of a juryman were generally holden to be 
W 266 if the return to o the venire were 8 0 | 


But the ſtatute 21 Fac, 1. c. 1 3. has put tha; matter @ 


all doubt. in reſpect to ſurnames. The words are © no judg- 


ment ſhall be ſtayed or arreſted after a verdict becatife any of 
the jury who tried the iſſue is miſnamed either in the ſurname 
or addition in any of the jury procels,. or in any return there- 
upon, ſo as upon examination it appeat to be the ſame. perſon 
who was meant to be returned.“ 80 this ſtatute has ſettled 
the point as to ſurnames, but has left the point as to chriſtian 
names as it was before. "Nor do I know that ſuch' miſtakes are 
remedied by any of the SE, ſtatutes, 


But even as to chriſtian names the caſes are various both be- 
fore and after this ſtatute. In the caſes already cited it ſeems 
to be held that miſtakes 'i in the chriſtian name were not amend- 
able. But in Codwell's caſe, 35 & 36 Elia. B. R. 5 Co. 42. b. 
and 43. 4. 2 and which is called the caſe of Goldwell v. Parker, 
in Cro. Car. 203., in an appeal of maihem between Codkwel! and 
Parker verdict for the plaintiff; and moved in arreft of judg- 
ment that there was a variance between the return of the venire 
and the diſtringas and the poſtea in the name of a jury man. in 


the return to the venire he is named Palus Cheak, in the diſtrin- 


gas and poſtea Paulus, by which name he was ſworn; there 


judgment was arreſted, becauſe, he was miſnamed in the panel 


to the venire; but it was held that if he had been rightly named 
on the return to the venire, and wrong in the other Procels, it 
ſhould have been amended on examination. 08 


* „ 
* 3 


If i in 1 the return to the venire a juror be called Pearſe 7 homas 
and ſo 1 in the habeas corpora, but.in the panel annexed to the 
habeas corpora he i is called Peeſe Thomas, and is ſworn by that 
name, and it appears upon examination that he was the ſame 


een that was returned; held to be amendable, though this 


Was 
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a upon a writ of error. 7. . B. K. Danv. br. CY 
* Amendment,” p. e e e e bo 


444 Theſe caſes were befeie: the ſtatute. Since the ſtatute, in the 
. caſe of Rowe and Bond v. Deoyr, M. 15 Car. 2. B. R. in Cro. 
= 563; Sir W. Fon. 448; and Danvers 3 30; in the return 
to the venire a juryman was named Samuel, and ſo in the diſ- 
tringas, but in the panel annexed he was called Daniel, and 
ſworn by that name as appears by the record, and gave a verdict 
for the plaintiff; though this was not within the ſtat. 2 1 Fac. r., 
yet it appearing upon the examination of the juror himſelf that 
he was the perſon returned, and that his right name was Samuel, 
and that there was no other perſon of that name in the pariſh, 
and by the examination of the ſheriff and his clerk that it was 
the miſpriſion of the clerk, who, though he had the diſtringas 
before him, wrote Daniel for Samuel in the panel; and the juror 
likewiſe ſwearing that, there being a great noiſe in the court 
when he was ſworn, he anſwered ſappoſing himſelf to be called 
by his right name of Samuel; the record was ordered to be 
amended, and the judgment was not ſtayed; and the Court held, 
though the ſtatute 21 Fac. 1. extended only to ſurnames, and 
did not therefore help the preſent caſe, yet that this was amend- 
able by the common law, and by the ſtatute 8 Hen. 6. c. 12. as 


1 


being only a ai of the clex. 


There is indeed a caſe in Cro. Car. 203., between Downs 
and Winterfloed,, M. 6 Car. 2. where this ſeems to be doubted : 
but that was in an attaint, and no judgment appears to be given. 
The caſe was thus; one of the jurors was returned by the 
name of Alexander Preſcot; in the reſummond, which is in the 
nature of a diftringas, he was called Alexandrus Prefeat, and 
was ſworn by that name; the verdict of the petit Jury was af- 
firmed, and this was moved in arreſt of judgment: the Court 


held clearly that this was not aided by the ſtatute 21 Jac. 1. 


c. 13. But as the caſes cited to arreſt the judgment were where 
the miſtake was in the return to the venire, and as it appeared 
there that the return to the firſt proceſs was right, Alexander. 
being the true name, and it appearing that he was the jurot 
who was intended to be returned and ſworn; the Court ſeemed 
Fo es 8 8 | rather 
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rather inclined to think that the ſecond - might be 
amended, but agjourned the conſideration thereof. : 

Theſe; are the moſt ide dds 6d that Lean find, which 
ſeem to bear any reſemblance to the preſent. 


And now 1 ſhall come to the ad a of the preſent 


caſe. It was truly ſaid by the counſel for the plaintiff that we 


ought not to go out of the record (unleſs in reſpect to ſuch 
matters as throw an imputation on 'the jury and cannot appear 
on the record itſelf, concerning which I have been more parti- 
cular in the caſe of Norman v, Beamont (a) in this term, ſo I need 


not repeat what I there ſaid) ; and they cited the caſe of Arundel 


v. Arundel, Cro, Fac. 12; and Dyer * b. pl. 36. which are 
full to this purpoſe. 


wow the record here being right, and no-variances appearing 


thereupon, there is no occaſion for any amendment, nor can 
the judgment be reverſed on a writ of error, and for the ſame 


reaſon the judgment cannot be arreſted.; whereas in all the caſes 
cited the variance appeared on the record; and therefore unleſs 


the record were amended, the judgment ought to have been ar- 
reſted, or it would have been reverſed on a writ of error. 
The only queſtion therefore in every one of them was whether 
the record ſhould be amended. 


So all the caſes were very different from the preſent; in which 


there can be but one queſtion, whether by reaſon of a matter 


not appearing. on record but laid before the Court by affidavit 
we ſhall ſet aſide the verdict and grant a new trial. And 1 
think it would be very unjuſt to grant a new trial in the preſent 
caſe, ſince there is no objeQion to the verdict itſelf, ſince the 
objection does not appear upon the record, and fince it appears 
by the affidavit which makes out the objection that the juryman 


who was ſworn on the jury and tried the cauſe was the perſon 


who was ſummoned and returned and intended to be a juror in 
the cauſe, which is the very reaſon relied on in the ſtatute 
21 fac. 1. c. 13. and in all the eaſes where amendments have 


| been ordered. 


1 


() See the preceding caſe, ſup. 4894. | 
60 ee _ ng Jap. 484. 1 dd 
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I did not lay much ftreſs upon the anſwer which was given 
by the counſel for the plaintiff, that a man might have two 
chriſtian names, one at his baptiſm and another at his con- 
ſirmation; but for the reaſons aforeſaid I was of opinion that 
-the rule ought to be diſcharged. 


My Brothers Abney and a 
opinion. They thought that Henry and Harry might be taken 
to be one and the ſame name. That, as granting new trials 


ſuch a eaſe that the Court ought not to ſet aſide the verdict, 


ſince it was agreed to be a juſt verdict, and ſince no variance 
appeared on the record, and there Was not 993 imputation upon 
was 4 the jury. 


And Brother Burnett ſaid. that the only ROE in this cauſe 
"was, whether, when Courts always go as far as they can to ſup- 
port a verdict, we ſhould in this caſe ſet aſide a verdict contrary 


He likewiſe cited Arundel's caſe, Hob. 64, where Lifney in the 


though the true name was Liſuey, becauſe they ſound ſo like. 
Fe alſo cited ſome other caſes where Baſtervill and Baſterſield (a), 


Stole and Stokes, Haſtin and Haſtings, Mac Kair and Kair, had 
been holden to be the ſame names. 


And per Curiam, the rule was diſcharged (5). 


XXV. This caſe is very different from the caſe of Norman 
v. Beamont (c); for there a perſon was ſworn upon the jury by 
miſtake who was never ſummoned or returned in the room of 
-one who was ſummoned and returned.” | 


| (a) Vid. 2 Rol. Rip. 168. one of the jurymen to be altered from 
(6) In K. v. Roberts, 2 Str. 1214. ona Henry to Harry on his acknowleging that 
trial at bar of a traverſe to an inquiſition | he was the perſon ſummoned. 
of lunacy, the Court ordered (againſt the (c) 'The preceding caſe, Jup. 484. 
l eſendant's conſent) the chriſtian name of 


was merely in the diſcretion of the Court, chey thought this was 


to juſtice and to the reaſon of all the caſes that had been cited. 


habeas. corpora was made Liſiney to agree with the venire, 


495 
1744- 
— 


War 


againſ 
Thor u. 


” 
4a — . 
- - —_—_ % = _ 2 # - 8 ES - 
Ss; CIA a MT 4 — — — = — — 18 2 Ss ws 4 * 22 — -3 — * 
. — — — I you 22 = 7. 8 - _ 3 
As — 12 wo —— 3 y _ = 
— —äꝶ— eb —AEñ—ꝓ— — rr 4 72 iy 
ut, - iy — — Ne 2 Pp — , FI — — 
— n — 2 — 2 * 
2 — a - — >. © SAT 6 2 2 72 y * ** 22 
7 OE OY - — — -T _ = 
& _ 


CS 


LAI; 
— — 


” 
1 0 . = . — —2 - 
32 . = te ed on” - FE] _ 25d 3 * 8 * 4 
. 23 1 23 K 2 — — 2 
— : — > wks 4 * * 2 — — ̃ —jœ— — — 2 2 — N PROS at — 
1 — — 1 - 5 - — — — 
— 8 4 44K — - 22 — m— 4 
r atv * - ; n . 7 . — — 42 — 
— a —— — 2 — _— 
— <_ — mqr— . ; 6 — — <= w; 
i lf 4 # * 


— - * * 
— ES $2 


496 
1744. 


M. 18 Geo. 2. 
Saturday, 
"io" 24th. 


Tn an action 
on a covenant 
againſtaleſſee 
for not re- 
pairing (the 
covenant ad- 
ding ** the 
leſſor allo w- 
ing and aſ- 
ſigning tim - 
ber for the 
repair“) it is 
neceſſary to 
aver that the 
leſſor did al- 
low and aſſign 
timber &c. 


- - 
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3 Tous . Capwartatun, 
Adminiſtratrix of CHARLEöSͤ CADWALLADER., 


OVENANT, The plaimiff 3 upon an indenture 

dated 10th of February 1720, whereby the plaintiff and 
one Rebecca Ti homas ſince deceaſed demiſed to Charles Cadwalli- 
der a meſſuage and tenement in Bi/hop's Cuſtle with the ſtable 
mill garden and backſide or yard thereto belonging (except as 
therein excepted) to hold the ſame from the 25th of March then 
next for twenty-one years under the rent of 104. a-year payable 
at Michaelmas and Lady-day. And the ſaid Charles did thereby 
covenant for himſelf his executors adminiſtrators and aſſigns to 
and with the ſaid Joh Thomas his heirs and affigns that he the 


ſaid Charles his executors adminiſtrators and aſſigns ſhould and 
would from time to time and at all times during the ſaid term 


uphold maintain repair and keep the ſaid meſſuage and other 
the demiſed buildings thereto belonging i in. good and ſufficient 
repair, and the ſame at the end or ſooner. determination of the 
ſaid term ſhould and would ſurrender and yield up to the ſaid 


Jobn and Rebecca their heirs and aſſigns in good and tenantable 
order and repair, he the ſaid John his heirs and afſigns finding 


allowing and aſſigning timber ſufficient for ſuch reparations during 
the ſaid term to be cut and carried by the ug Charles Bis executors 
adminiſtrators and aſſigns. | | 

And the plaintiff Jets forth that Charles entered by virtue of 
the ſaid indenture, and being poſſeſſed of the ſaid demiſed pre- 
miſes died at Ludlow on the 224 of April 1735; and that ad- 
miniſtration of all his goods &c with his will annexed was after- 
wards duly granted to the defendant, who by virtue thereof 
entered upon the demiſed premiſes and was poſſeſſed thereof 
until the end of the faid term; and that at the end of the ſaid 
term of twenty-one years andifor the ſpace of ive years then be- 
fore the ſaid, meſſuage and other the demiſed buildings thereto 
belonging were greatly ruinous and in decay and wanted ne- 
ceſſary reparations and amendments; and that the defendant 
during her poſſeſſion of the ſaid meſſuage & did not uphold 


maintain repair and keep the lame 1 in good and ſufficient repair, 
and 


1 
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3 the ſame at the end of the. ſaid term ſurrender and yield up 
in good and ſufficient order and reparation, but at the end of the 
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ſaid term left the ſame ſo in decay and wanting great reparations OE 


as aforeſaid; contrary to the form and effect of the ſaid cove- 


nant &c; and lays his damage at 100 I. 

The defendant pleads that the plaintiff bring the ſaid term 
did not find allow or affign timber ſufficient for upholding re- 
pairing maintaining or keeping the ſaid meſſuage and other the 
ſaid demiſed premiſes in good and ſufficient repair; to which 
-the plaintiff demurs generally, and the defendant joins in de- 
murrer. 

_> upon this it came in e e before the Court. 


'-, Bootle Serjt. for thewlaintiff inſiſted on- devs things; 


rſt, That the plea was too general ; it only ſaying that the 


plaintiff during the term did not find &c. 
adly, That the finding of timber by the plaintiff was not a 


condition precedent, but a mutual or reciprocal covenant; and 


conſequently that the breach of it cannot be pleaded to an 
action brought on the covenant of the leſſee. 

zaͤly, That if it could be inſiſted on by way of plea, yet that 
Aa n ought to have been pleaded. 


And he cited the caſe of Warren v. „Ar Sir 750. Jon. 206., 
where the leſſor covenanted that the leſſee ſhould have liberty to 
cut trees for re pairing (a), he making good the fences and ditches, 
and it was holden not to be a condition but a mutual covenant. 
That the word “ paying” has been held to be a covenant and 


not a condition (5). And he cited a caſe in B. R. reported in. 


Lucas (c) 153, 189, and 222, where it was held that, if a man 
-covenanted to pay money due on a judgment to a perſon, he 


aſſigning the judgment, on an action of covenant brought for 


- (a) This caſe is not accurately ated. murred, and ſhewed for cauſe that the de- 

k was an ation of treſpaſs by a leſſee for | fendant had not alleged that he had mended 

years; to which the defendant pleaded that the fences and filed up the pits; but it 

Martin, who bad leaſed to the plaintiff, was not allowed, becauſe it was not a 

excepted the trees with liberty to cut and | condition but a covenant for which the 
carry them away he mending-the Fences and | leſſee had a remedy by action. 


. Filling up; the pits, and that Martin after- | (5) The caſe of "oy George Bickerlaſfa, | 


wards granted the trees and the liberty to cited ib. 
the defendant ; and then he juſtified un- | (c) 8 Modern. 
der mis e Kc. The plaintiff. de- 8 


ih __ 61. nonpayment 


DER. 
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1744. nonpayment of the money the defendant could not inſiſt that the 
LIE: plaintiff had not affigned the judgment, it being a mutual 
2 „ covenant and not a condition precedent. He cited likewife 
vere. 3'Lev. 41.; the cafe of Pordage v. Cole, 1 Saund. 319; and 
I Rel. Abr. 518, the caſe of Holder v. Taylor; to ſhew that 
theſe-words in the preſent caſe are not to be conſidered as a 
condition but as a mutual covenant. But in the caſe cited out 
of: Rolle the words are plainly words of covenant; and it is 
there ſaid that if the words had been that the leſſee ſhould 10 
pair, Provided the leſſee find him great timber for it, they 
would not have been conſidered as a covenant on the part of the 
leſſor, but as a qualification of the covenant of the leſſee; ſo 
that this caſe is rather an authority againſt the plaintiff. 

He inſiſted likewiſe that. if this were neceſſary to be done by 
the plaintiff, yet that the firſt act was to be done by the leſſee; 
for that he was to requeſt the plaintiff to find timber; and that 
he ought likewiſe to ſhew that theſe-were ſuch repairs for which 
timber. was neceſſary ; for which purpoſe he cited 1 Rok. Abr. 


465. FN 28. 


Layward Setjt. for the defendant did not much inſiſt that the 
plea was good, but ſaid that the declaration was bad; and that 
then it was immaterial whether the plea were good or not. He 
ſaid that theſe could not be conſidered as mutual covenants, , for 
that the finding of timber was à condition precedent, or the 
qualification of the leſſee's eovenant. That -ipſo faciente and 
{i ipſe fuerit have exactly the ſame meaning; and that if the 
words had been. ſi ipſe invenerit, it had undoubtedly. been a con- 
dition precedent. That the breach therefore is not aſſigned upon 
the covenant in the deed; for the covenant to repair is a qualified 
covenant, and ſub modo, and the breach is aſſigned of an abſolute 
covenant to repair. He cited the caſe: of Large v. Cheſhire, 
1 Ventr. 147. 1 Rol. Abr. 414. and 2 Danvers 229. title 

Covenant, (C), /. 2 and 3. where it is holden that though the 
word „agreed makes A covenant, yet that“ provided always” 
makes no covenant but is a condition precedent. And he put the 
caſe that a man ſhould covenant with A. to go to York, A. finding 
him a horſe fer that purpoſe; where it was plain that the covenantor 

was not obliged to go to York unleſs A. provided him a horſe; 
which caſe (he * was exactly parallel with the preſent. He 
therefore 


MICHAELMAS TERM, 18 Gro. It. GP. - 
© therefore inſiſted-that the plaintiff ought to have ſet forth i in his 


declaration that he was always ready to find and aſſign him 
timber, and that not having done ſo the declaration was in- 


ſufficient. 20 | . 


1 


1 We were all of that opinion, and gave no opinion upon the 
plea, + rte 

1 thought chat none of the caſes, though in my-opinion they 
had gone too far already, eame up to the preſent caſe; for that 


this finding: of timber was. a thing in it's nature neceſſary to be 
done firſt, and therefore mult be conſidered as a qualification 


of the leſſee's covenant. When two-covenants in a deed have 
no relation to each other, I was clearly of opinion that the non- 


performance of one could not be pleaded in bar to an action 


brought for the breach of another covenant in the ſame deed; 
and for this plain reaſon amongſt others that the damages ſuſ- 


tained by the breach of one ſuch covenant may not be at all ade- 


quate to the damages ſuſtained by the breaoh of the other; and 
therefore I held that all the caſes were right where nothing more 
was determined. The caſe of aſſigning the judgment is plainly 
different; for a man may pay the money before the judgment is 


aſſigned.” The caſe of paying rent is alſo different, becauſe a 


man may epjoy the land, nay ought. to enjoy it, before he pays 
refit. The caſe of repairing the hedges and fences likewiſe 
ſtands on the ſame reaſon; for there the wood muſt be cut down 
before the hedges and ditches are mended. But a man cannot 
repair until the timber is aſſigned him for ſuch repains. And 
the caſe in 1 Rol. Abr. 518, and that in 2 Danvers 229, are 
ſtrog authorities for the defendant ; for the word * provided”, 
which was there holden to make a condition, is not ſo ſtrong 
an expreſſion as the words finding and allowing” in the pre- 
ſent caſe. But I expreſſed my diſlike of thoſe caſes, though 
they are too many to. be now over-ruled, where it is determined 
that the breach of one .covenaat,. though plainly relative to the 
other, cannot be pleaded in bar to an action brought for the 
breach of the other, but the other party muſt be left to bring his 


action for the breach of the other; as where there are two cove- 


nants in a deed, the one for repairing and the other for finding 
timber for the reparations; this notion plainly tending to make 
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1744. two actions inſtead of one, and to a eireuity of action and multi- 
plying actions, both which the law ſo much abhors. If there... 


Tauss 
4 . fote this were a new point, I ſhould be inelined to be of opinion 
| bea. that, though where there are mutual covenants relative to one 
1 | another in the ſame deed a plaintiff is not obliged in an action 


brought for the breach of them to aver the performance of the 
covenant which is to be performed on his part, yet that the de- 
fendant in ſuch action may in his plea inſiſt on the nonper- 
formance of the covenant to be performed on the part of the 
plaintiff: but this has been ſo often determined otherwiſe, that 
it is too late now to alter the law in this reſpect. But where 
words make a condition precedent or a qualification of a cove- 
nant, as the preſent caſe plainly is, all the caſes agree that the 
plaintiff in his declaration muſt aver the e n of ſuch 


condition or p b e 


1 


And my Brothers Abney and ne ac both of the n 


nn with me, | 
Jdgalent was given for the FI (a).” 


(0) See Muchalone, v. Thomgs, E . non, ſup. 1533 &c; and the caſes there 
12 Geo. 2. ſup. 146; and ERP v. Ver- | referred to. £53 ary 


M.13G02- TErFRY FLASSELL on the Demiſe of Torn Hoposox 


Saturday, 
Mov. 24th. | again FRaNCis Gowruwarrr. 


A. by will Tur opinion of the Court was FE delivered — 


gave a leaſe- 
hold eſtate to 


N. his cre- Willes, Lord Chief Juſtice. « This comes before the Court 


cutors &c, 


ſubject oa a | . | | 
Fas 2 haute upon a caſe made before my Brother Abney at the Lent aſſizes 


to his wife for the county of York held on the 7th of March 1742 on the 


during her 
 widowhood, trial of an ejectment for a moiety of a mill; and the caſe is as 


0 power 55 
ro the wwvidew follows. 


to enter for 
non payment, 
and io enjoy Richard Digſbury, being poſſeſſed of the prettitta ! in queſtion 
&c until the 
* under a leaſe for lives, by his will duly executed bearing date 
| ſatisfied; and 
after the widow's marriage or death he willed that B. ſhould ker the rent-charge to C. his executors 
adminiſtrators and aſſigns: the widow married, on which C. received the rent- charge during his life, 
and then C. died, without diſpoſing of the rent-charge, appointing D. his executor; held, that P. 
had no right of entry for nonpayment of the rent-charge. 
If D. had had a right of entry, a demand would have been neceſſary. Semb. 
PD. the engen is entitled to the rent- charge; ſemb. 3 and may diſtrain for it. 


* 


the 


| MICHAELMAS TERM, 18 Gro. un. cv. * 5or 


the 29th of May 1714 gave, amongſt other things, to his brother- 1 744. 
in-law Francis Gowthwatte the defendant, upon the exceptions ' 


HassELL 
proviſoes and'payments following, all his perſonal eſtate and all _ — 
his copyhold eſtate which he purchaſed of Sir F. Jngleby Bart. gte 


to him and his heirs for ever, purſuant to a furrender by him warts. 
made thereof. And he alſo gave to him his executors adminiftra- , 
tors and aſſigns (but ſubject alſo to the following payments and 
: proviſoes) all the corn-mill kiln which he purchaſed of Sir 4. 
Danby with all it's perquiſites and appurtenances ; all which 
ſaid perſonal eſtate copyhold leaſehold and mill and kiln with 
their appurtenances he the ſaid Francis Gowthwaite his heirs 
and affigns, or his executors adminiſtrators and affigns, accord- 
ing to the different tenures thereof, ſhall or may have and en- 
joy upon the following conditions proviſoes and payments and 
no other; and amongſt many other payments proviſoes and 
conditions there are the following clauſes which are the onl 
ones that are material in the preſent caſe, vis. that he ſhall pay 
to his (the teſtator's) wife Elizabeth quarterly payments of 3 J. 
10 f. per annum without any deductions for and during her 
natural life or until ſhe ſhall marry again and no longer. And 
gave another 34. 105, per annum to be paid quarterly by four 
equal payments to his wife for the ſole uſe of neceſſaries and ; 
education of his daughter Hannah during her minority; and 
directed that theſe. two annuities ſhall be charged out of the 
moiety of the ſaid mill, and that upon nonpayment thereof or 
of any part- thereof contrary to the true intent of his will for 
more than the ſpace of twenty days after each intended payment 
it ſhall and may be lawful for his ſaid wife in her own or ber ſaid 
daughter*s name to enter upon and enjo y the ſaid moiety of the faid 
mill and it's appurtenances until ſuch arrears with all reaſonable 
charges be fully diſcharged and paid, and this when and as often 
as need ſhall require. And that his ſaid daughter ſo ſoon as ſhe 
ſhall arrive at the full age of twenty-ane years ſhall | 3Qually enter 
upon the quarterly payment .of 31. 10 6. per annum; and in 
caſe her ſaid mother ſhall be then either dead or married again 
that ſhe ſhall enter upon the other 34. 106 per annum which 
was payable to her ſaid mother; which payments ſhall commence 
from and after the death of his faid wife. And that i in caſe his 
Laughter ſhall dic in her minority and without lawful iſſue then 


6M living, 
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again 


GowTH- 
WAITE, 
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| liviag, his nephew Thomas Hodgion ſhall enter upon the ſaid 
rent-charge belonging to his ſaid daughter at what time his ſaid 


daughter and without lawful iſſue ſhould have arrived at the 

ſaid full age of twenty one years. And further that in caſe his 
ſaid wife ſhall marry again or however after her death {his ſaid 
daughter being alſo dead in her minority and without iſſue) then 
his will and mind is that his ſaid brother-in-law Francis Gowth. 
waite his executors adminiſtrators and aſſigus ſhall Pay alſo the 
quarterly. payment of 3 J. 104. (as till then.due to his ſaid wife) 
to his ſaid nephew Thomas Hodgſon: his executors adminiſtrators 
and aſſigns, always intending that in caſe atiy of the ſaid three 

lives then in being relating to the ſaid will ſhall happen to drop | 
in the interim that his ſaid daughter or her lawful iſſue or elſe 
the ſaid Thomas Hodgſon ſhall pay one moiety of the charge re- 
lating to. the renewing of the ſaid leaſe to his executor. He 
conſtituted his ſaid brother in law Francis Gowthwaite ſole exe- 
cutor of his ſaid will; and afterwards the teſtator died ſo ſeiſed 


on the fame day and year. 


Hannah the Aayghter ; in the lifetime of her mother died i in | 


her minority and without iſſue; and the ſaid Thomas Hods ſon 


the nephew at the time when the ſaid daughter would have ar- 
rived at her age of twenty-one years entered on the ſaid rent- 
charge of 3 J. 105. per annum fo deviſed to the daughter, and 


received the ww during his life. 


"Elizabeth, the widow, afterwards married again-one William 
Mood, on whoſe marriage the ſaid Thomas Hodgſon became alſo 
entitled. to the ſaid.other rent-charge of 3 . 10 4. ſo deviſed to the 


aid wife, which by the ſaid will, is deviſed to him his executors 


adminiſtrators and aſſigns as aforeſaid, and was poſſeſſed thereof 
and received the ſame during his life. | 


The ſaid Thomas Hodg fon | in his lifetime on the 14th of June 
1739 made his will, and the faid John Hodg fon the leſſor of the 


plaintiff ſole executor, and then died; and becauſe the faid rent- 
charge of 3/..105, ſo deviſed to the ſaid Elizaberh the widow 


and after her deceaſe or marriage to the ſaid Thomas Hodg/on | 


his executors adminiſtrators and affigns as aforeſaid was in arrear 


and 


4 


MICHAELMAS, TERM, 18 Geo. II. CP. Foz 


"ha EN to the ſaid Fobn Hodg ſon. the leſſor of the plaintiff . 1744. 
s executor of the ſaid Thomas Hodgſon, the ſaid: Jobn Hodg fon Hattert 
brought his ejectment. And three points upon Ws trial were N 18 
reſerved for the opinion of this Court. | paint | 
1ſt, Whether John Hodg fon the leſſor of the plaintiff had any wars. 
right to enter * nonpayment of the * 0 by virtue 
of the ſaid will. 
a2dly, Whether a demand of the arrears of the ET TRIO 
ought to have been made mt him before the e of the 
ejectment. | 
zdly, Whether the rent-charge detirmiried on the death of 


the ſaid ag Heads fon. 
| % 


As 6d $4 10 5. a- year given to the daughter, and given 
over to Francis Hodgſon, the counſel for the plaintiff (a) did not 
inſiſt on it, otherwiſe I ſhould have thought that that likewiſe (5), 
as to the right of Thomas Hodgſon, (which is the third queſtion,) 
might have admitted of a diſpute, as well as the other: but as 
that is given up by the counſel for the plaintiff, I ſhall confine 
myſelf to the deviſe of the 34. TOs. given to the wife. 


And if we ſhould be of opinion as to either of the three 
queſtions againſt the leſſor of the plaintiff, it will be juſt the 
ſame thing as if were of opinion againſt him upon all of them; 
for if he had no right to the rent, or (if he had) had no right 
to enter for nonpayment, or (if both theſe points were with him) 
if a demand were neceſſary before bringing the action, as it is 
admitted that no demand was made, in either of theſe caſes 
| judgment muſt be for the defendant. And as we are all clearly 
of opinion againſt the plaintiff on the firſt queſtion, we need not 
give any opinion on the other two: however, as they were 
fully ſpoken to by the counſel, I ſhall ſay a little upon them, 


(a) The cafe was argued on Tupay] Hodgſon his executors adminiſtrators and 
the 6th of Nevember 1744 by Bootle Serjt. | affigns: but with regard to the other, 
for the leſſor of the*plaintiff, and by Dra- which is given to the daughter, the deviſor 
Serjt. for the defendant: merely ſaid that © on her dying a minor 

(4) There ſeems to be a diſtinction be- and without iſſue 5 nepheto T. Hodg- 
tween the two ſums in the will; the firſt fon ſhall enter upon the ſaid rent-charge be- 
is given to the widow during ber widow- | longing to his ſaid daughter” &c. 
hood, and afterwards: to the nephew . 
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but without giving any poſitive opinion, and ſhall begin with 

the ah queſtion. frſt, as being a queſtion gn the right iel. 
A this may be divided into two queſtions, 
iſt, Whether it was the intent of the teſtator that the rent- 


charge ſhould determine on the death of Thomas Hoag ſon, or 


go to his executors &. 
2dly, Whether, if it were his intent, the dowilh. can he ſo con- 


ſtrued according to the rules of law; for if his intent be not 
conſiſtent with the rules of law, it cannot take place. 


1ſt, We are rather inclined to thick Figs 10 teſtatar Wedel 
that the rent charge ſhould continue as long as the eſtate out 


of which it iſſued, and that if that ſhould laſt (as it did) after 


the death of Thomas Hod ſon, the rent ſhould ga to bis execu- 
tors &c, For the rent is deviſed in the ſame words as the eſtate, 
each of them to the-execytors adminiſtrators and aſſigns of the 


firſt deviſee. The obſeryation made on the fourth (a) clauſe in 


the will will not hold, that it is plain thereby he intended that 


the eſtate ſhould go to the heirs of Francis Geapthwaite, for the 


-word © heirs” there 1 is plainly ſatisfied by referring it to the de- 
viſe of his copyhold ; but the will is deviſed in expreſs words 


to Francis Gowthwaite his executors adminiſtrators and aſſigns. 


In the next place it is plain that he did not intend that the rent 
ſhould determine on his daughter's death, but that her iſſue 
ſhould have it; and it ſeems. as if he intended that Thomas 
Hodgſon ſhould have as good an intereſt in it as his daughter, 
ſince he directed him to pay as great a ſhare of the renewal 
money as his daughter or her iſſue were to pay. Suppoſing it 
therefore to be his intent that the rent- charge ſhould go. to the 
executors &c of 7. Domas * 


ad; Let us ſee whether by the rules of law the words of 


the deviſe will bear ſuch a conſtruction. Now all the caſes 


cited to the contrary were before the ſtatutes 29 Car. 2. c. 3. 
Iz. and 14 Geo. 2. c. 20. / g. And though before thoſe 
ſtatutes it might probably have been very difficult to reconcile 
ſuch a deviſe with the rules of law, yet we think that ſince 


(a The firſt dauſe in the will as li dtrd ech in this caſe. Tha ivyd 
5 8 9 theſe 


© 0 
N 1 
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" theſe two ſtatutes it may have ſuch a eonſtruction as is con- 
tended for by the plaintiff. The material caſes cited to the 
contrary were Salter v. Boteler, Moor 664; a rent was granted 
to one of his executors adminiſtrators and aſſigns during the 
life of another; the grantee-died inteſtate living the ceſtui que 
vie; it was held that the adminiſtrator could not be a ſpecial 
occupant of this rent, but that it determined on the death of the 
grantee; but it was ſaid that the grantee might have aſl igned 
it in his lifetime, and that if it had been granted to him and 
his heirs the heir would have been a ſpecial occupant. The 
ſame doctrine is laid down in 2 Rol. Abr. 151. G. 3z. And 
it is there ſaid that the reaſon is becauſe a freehold cannot go 
to the executor or adminiſtrator. But the contrary is there 
held as to lands: 16. G. 2. For it is ſaid that if a man grant 
lands to one and his executors during the life of another, if 


* 
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the grantee die his executor ſhall be a ſpecial occupant, though 


it be a freehold. And the fame is ſaid in Vin. Abr. title Occu- 


pant, p. 71. The law therefore before the ſtatutes ſeems to be 
clear that there could be no general occupant of a rent; and 
for this reaſon, becauſe there can be no entry on a rent ac- 
cording to the rule laid down in Co. Lit. 41., that there can 
be no general occupant of any thing that lies in grant. But the 
books ſeem to agree that the heir might be a ſpecial occupant 
ob a rent, though not properly called an occupant, but rather 
a perſon who takes by the expreſs words of the grant, and 
therefore may moſt properly be called a ſpecial grantee or aſ- 
ſignee (a). And the books, moſt of them, ſay that an executor 
or adminiſtrator cannot be a ſpecial grantee of a rent granted 
per auter vie, becauſe it is a freehold : but there are ſome 
caſes that I have already mentioned to the contrary (b). So 
that this was a doubtful point before the ſtat. 29 Car. 2. c. 3. 


and 14 Geo, 2. c. 20.3; but the doubt now ſeems to be removed 


by thoſe ſtatutes (c). For in both the ſtatutes there are theſe 
words, an eftate or eftates per auter vie, which extend to rents 


(a) Vid. G. Li. 387. 5. + ſpecial occupancy ; ak if there ſhall beno 

(% Vid. 3 At. 466. | ſpecial occupant, they ſhall go to the exe- 

(c) By the former (ſect. 12) it is en- cutors or adminiftrators of the grantee, 
acted that eſtates per auter vie ſhall be | and be aſſets in their hands, By the 
deviſable, and if not deviſed chargeable in | latter, in caſe of inteſtacy the ſurplus is 
the hands of the heir as aſſets by deſcent, | diftributable as perſonal eſtate. 


if they ſhall c come to him by reaſon of a 
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as well as lands. And as theſe ſtatutes make executors and 
adminiſtrators capable of taking ſuch eſtates, and direct in 
what manner they ſhall be applied and diſtributed, we think 
that ſince theſe ſtatutes an executor or adminiſtrator may take 
as a-ſpecial grantee of a rent, granted or deviſed to one and his 


_ executors or adminiſtrators (a). If therefore the intent of the 


deviſor in the preſent caſe was, as we think it was, that the 
rent ſhould go to the executors. or adminiſtrators of Thomas 
Hodgſon, we are opinion that there is now no objection in 
point of law why they may not take. We are therefore rather 
inclined to be of opinion that the leſſor of the plaintiff, as exe- 
cutor of Thomas Hodgſon, had a right to this rent: but we 
give no politive opinion upon it. 


| Secondly, Nor do we give any poſitive opinion on the ſecond 


queſtion, whether a demand were neceſſary before the leſſor 


could bring his ejectment - but we are rather inclined to think 
that it was. That a demand is neceſſary where a rent is re- 


| ſerved with a condition of re-entry, except in the caſe of the 
King, is ſolemnly determined in Borough's caſe, 4 Co. 73. And 


I know no caſe to the contrary, except Kidwelly's caſe, Plow, 
70. which is there denied to be law. But a man may cer- 


tainly diſtrain for a rent before any demand; and the preſent 


is a ſort of a mixed caſe. In Lit. 327. and Co. Lit. 203. ſuch a 
condition of entry as the preſent ſeems to be compared to a 
diſtreſs. The words of Littleton are, © he ſhall hold the land 


but in manner as for a diſtreſs; and of Lord Coke, © that 


he ſhall take the profits in the nature of a diftreſs.” And this, 
F believe, occaſioned the doubt at firſt in the caſe of Fennet v. 
Cooles, 1 Sid. 223; 1 Saund 112; and 1 Lev. 170. whether 
an ejectment would be on ſuch a power of re- entry: but it 


(a) An eſtate per auter vie is not in- 


tailable within the ſtatute de donis: the 
firſt taker may diſpoſe of it by any con- 


veyance during his life, Norton v. Frecker, 


1 At. 5243 The Duke of Grafton v. 
' Hanmer, 3 P. Mn. 266. n. (e); Doe d. 
Blake v. Luxton, 6 D. & ZE. 289; and 


Grey v. Mannock, in Chanc. Trin. Vac. 
1765, cited in 6 D. & E. 291. ; or 


ſemb. by his will alone, ib. But if he do 


not diſpoſe of it, the remainder-· man will 
take as a ſpecial occupant. Norton v. 
” Precker, 1 At. 524; and Low v. Bur- 
row, 3 P. Ums. 263. Where ſuch an 
eſtate is limited to A. his heirs executors 
and adminiſtrators, on As dying inteſ- 
tate his heir is entitled as ſpecial occu- 
pant, .and conſequently may retain the 
title-deeds againſt the adminiſtrator, A.- 


#kinſon v. Baker, 4 D. & E. 229. 


Was 


MICHABLMAS. TERM, 18 Gro. II. C. P. 


was at laſt determined that it would (a), and the judgment 
given in the King's Beuch was affirmed in the Exchequer- 
Chamber. And the leſſor in this caſe muſt admit that it will, 
otherwiſe it will afford another objedtion againſt him. As 
therefore this ſeems in the nature of a penalty to take the 
land from the owner, though but for a time, and as an eject- 
ment will lie againſt him as well in this caſe as in the caſe of a 
re-entry, we think that a demand is neceſſary (5), but give no 
poſitive opinion, being all clearly of opinion, 


Upon the firſt queſtion, that the leſſor had no right to enter 
for nonpayment of the rent. Such a condition is certainly 
to be taken ſtrialy, and therefore is not to be carried farther 
than the deviſor himſelf has. carried it. Therefore it has been 
holden that the lord upon an eſcheat cannot enter upon a con- 
dition of reentry for nonpayment of rent. And it has been 
always holden that powers to cut down trees, to make leaſes (c), 


or to do any thing that affects the land, muſt be taken ſtrictly, | 


and are not to be carried farther than the expreſs words. So 
is the caſe of Sacheveril v. Day or Dale, Latch 163. and Popb. 
193; and there are ſeveral other caſes that are expreſs to the 
ſame purpoſe. So if a rent be granted to one and his heirs, 


with a power for him to diſtrain during his life, his heirs can- 


not diſtrain, Co. Lit. 147. b. Butt's caſe, 7 Co. 24 b. 


\ 


Though the intent of the teſtator therefore in this caſe had 


been that Thomas Hodgſon and his executors might enter and 
take the profits, yet as he has not expreſſed it, it cannot be im- 
plied ;; for the condition of entry is plainly confined to the mo- 
ther and ans. a but we think likewiſe that his intent was 


(a) Vid. 2 Co. Lit; 203. a. note diſtreſs on the premiſes, he cannot recover 
3. in ejectment without making a demand of 

(b) See alſo: Goodright d. Hare v. Ca- the rent. Doe d. Forfter v. Wandlefs, 
tor, Dougl. 477. oct. ed. In the caſe of | 7 D. & E. 117. 
landlord and tenant, where the former has | (c) See Goodtitle d. Clarges v. Funutan, 
a right to re-enter for nonpayment of | Doug!. 564; Pomery v. Partingdon, 3 D. 
rent, the legiſlature have relieved: him | & E. 665; and Doe d. Wyndhamv. Hal- 
from the difficulties attending a re-entry | combe, 7 D. & E. 713.; where moſt 
at common law, by enabling him to re- | of the caſes on this ſubje& are collected; 
cover in ejectment without any formal | the reſult. of them all is that the conſtruc- 
demand / there be not a ſufficient diſtreſs | tion of the power is to be governed by 
on the demiſed premiſes, ſtat. 4 Geo. 2. | the intention of parties.” 
c. 28, J 2. But if there be a ſufficient 


otherwiſe. 
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 MICHAELMAS TERM, 18 Gro, II. C. P. 
otherwiſe, - A man's intent muſt be collected from his words; 
and when a man in one part of a will or grant makes uſe of 
certain words and omits them in another part, it has always 
been holden that his intent muſt be taken to be different. 
Beſides, it is very probable that he might intend to give ſuch a 
power to his wife and daughter and not to give it to a more 
diſtant relation, much leſs to his nephew's executors and admi- 
niſtrators who might be no relations at all. But is was ſaid that 


then it would be hard for Thomas Hodgſon to pay half of the 


renewal if he had no other remedy to recover it but by 
action of debt, But this receives an anſwer; for it being 
plainly a rent- charge, and ſo expreſsly called in one part of the 
will, he may certainly diſtrain for it. 


As therefore we are of opinion that the executor of Thomas 
Hodg ſon, even taking it that he has a right to the rent, has no 


right of entry, the conſequence is that John Hodgſon who 


„M. 18 G. 2. 


Monday, 
Nov. 25th. 


In an action 


by the owner 


of an anci- 


ent ferry 
.againſt a per- 


ſon Who 


erects-a new 


ferry near to 
his, the 


plaintiff may 


declare on 
his poſſeſſion; 
and he need 
not ſet forth 
in his decla- 
ration that 
he kee ps 
boats and 


ferrymen ſuf- 


ficient to 
carry paſſen- 


ers over. 
Boll. N. P. 


76. S. C. 


claims only as executor of T. Hodg fon cannot recover in this 


ejectment; and therefore according to the rule, he muſt pay 
the defendant the coſts of a nonſuit.“ 


EL. BIIssETT again} J. HART. 
[Hil. 17 Geo. 2. Rol. 762.] 


Tuts was an action on 4 LY 


The firſt count alleged that « the plaintiff on the 2d of 
April 1740 before was and from thence hitherto hath been 
and ftill is /ci/ed of a certain ancient ferry with the appurte- 
nances commonly called Bablock-Hithe Ferry upon and over the 
river r in the pariſhes of Norib Moore in the county of 


Oxford and Appleton in the county of Berks for conveying and 


carrying upon and over that river forwards and backwards all 
perſons and the horſes carriages and cattle of all perſons having 
occaſion for the ſame in boats kept by her (the plaintiff) there 
for that purpoſe, taking for the ſame certain reaſonable freights 
or ferryages to wit, for every perſon on foot one halfpenny, for 
every perſon on horſeback one penny, for every horſe one 

| penny, 
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penny, and for every carriage as follows, to wit, for every 
coach or chariot 2 5. 6 d., for every waggon 15. and for every 
cart or chair 6 and for every ſcore of ſheep 4 d., and for 
all other "cattle one halfpenny by the head, which ſaid ferry 
has been in the form aforeſaid from time whereof the memory 
of man is not to the contrary [and no other ferry ever was 
over the ſaid river within the ſaid pariſhes or either of them or 
near the faid ferry of the ſaid Elzzabcth”}]; Nevertheleſs the 
defendant on &c unlawfully injuriouſſy and wrongfully erected 
and ſet up another ferry upon and over the ſaid river near to 
the ſaid ferry of the ſaid Elizabeth at the pariſhes of Feld and 
North Moore in the ſaid counties and continued the ſame &c, 
and at divers days and times &c, and unjuſtly carried and con- 
veyed in his boat a great many perſons and divers horſes & &c 
over the ſame river there forward and backward near to the 
plaintiff”s ſaid ferry; by reaſon whereof the plaintiff was 
obliged to let her ſaid ferry at a much leſs rent than ſhe did 
before, and had been deprived of a great part of the profit 
and emolument of the ſaid ferry, which of right belonged to 
her Ke. | | 1 

There were five other counts in the declaration. The ſe- 
cond only differed from the firſt in theſe two particulars, i in 
ſaying that the plaintiff kept boats for carrying perſons cqxriages 
and cattle, © for certain reaſonable freights and ferryages 
without ſaying what the freights were, and in omitting the 
words between the parentheſis in the firſt count. 

The third and fourth counts varied from the two firſt in this 
reſpect, that they charged the defendant with continuing another 
ferry unlawfully erected by the defendant near the plaintiff's 
ferry. 

The fifth count was ſimilar to the ſecond, except that ha 
ferry was ſtated to be over the Thames, inſtead of the e; and 
the fixth refembled the fifth with this difference only, that 
it was for continuing another ferry unlawfuliy ſet up by the de- 
fendant Cc, | 


The defendant having pleaded the general iſſue, the cauſe 


was tried at the aſtizes at Reading, when a verdict was Sven 


for the plaintiff with one ſhilling damages. | 
e A motion 
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* motion was then made in arreſt of judgment, and the caſe 
was twice argued, on the 16th of April and on the abth of No. 


vember 1744 by Belfield and Hayward Serjeants in ſupport of the 
25 motion 0 by Sinner King's Serjeant and Bootle „ | 


Several chieQions were takin to the „ 1b, That 
this was a preſcription againſt common right, and therefore 
ſhould be clearly laid. That it was only ſtated that the plaintiff 
was /ci/ed, not that he was ſeiſed in fee; whereas no one can 
preſcribe who has not an eſtate in fee. Co. Lit. 113; Coryton v. 

Lithebye. 2 Saund. 113; Luttrel['s caſe, 4 C. 86. Aldred's caſe, 
9 Co. 57. ö. Eve v. Wright, Cro. Car. 75 3 Harriſon v. Peck, 
Latch 110; Cowper v. Andrews, Hob. 3 95 Scoble v. Shelton, 
2 Mod. 318; 2 Show: 195; and Sin. 36. 

2dly, That there muſt be ſome valuable ee to 
ſupport ſuch a toll, ſuch as repairing &c. Farmer v. Brook, 
Owen 67; 1 Leon. 142, 3; Ball v. Collir, 3 Bulſtr. 61; 17 Vin. 
Abr. title Preſcription, B. 259. But no conſideration is here ſt 
forth. RSS eats 
3dly, It ought to be a eth toll, Savile 14. whereas 
here the tolls were unreaſonable; 25. 64. for a coach or cha- 
riot, and only 17. for a waggon; and that the preſcription 
here laid could not be ſupported, becauſe there were no cha- 
riots or coaches before the time of Queen Elizabeth. 

Athly, That it ſhould have been averred in the declaration that 
the plaintiff kept boats and ferrymen ſufficient to carry goods 
and paſſengers over the river; and that the want of this aver- 
ment was not aided by the verdict. 


On the part of tha plaintiff i it was anſwered, 
iſt, That it was ſufficient for the plaintiff to declare on his poſ- 
ſellon only without ſtating a * in fee; this being an action 
againſt a wrong- doer for diſturbing the plaintiff in his right, and 
not an action for the toll or duty. That actions for diverting wa- 
tercourſes, for ſtapping up lights, for diſturbing rights of 
common, and for rights of way were founded on poſſeſſion, 
Strode v. Byrt, 4 Mod. 418; Hobblethwaite v. Palmes, 3 Mod. 
48; Anon. 1Ventr. 248; and Saunders v. Williams, ib. 319. 
And that in an action for not grinding at the plaintiff's mill it 


Was ſufficient to Nate that the FT * had and ought to have 
| | tolle 
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coll” &c, Chapman v. Flexman, 2 Ventr, 291. So in the caſe of 
erecting a new market, it is ſufficient to allege that the plain- 
tiff hath and ought to have a market and toll” &c. Yard v. 
Ford, 2 Saimd. 1723 Robinſon's Entr. $1. | 

2dly, That it is not neceſſary to ſet forth any conſideration. 
2 Brownl. and Colde 905. 177 and Faſter v. Holyman, 1 Lev. 103. 


zdly, That there was nothing unreaſonable in the claim of 


8 is ſet forth ; and that the rates being ſtated after a videlicet 


it was not neceſſary to prove them as laid. Stapleton v. Morſe, 


Co. Elia. 798. And with regard to coaches being of modern 
invention, it was ſufficient to ſay that the facts conſtituting the 
preſcription are found by the jury (a). | 

qthly, That in fact it was ſufficiently averred that the plain- 
tiff kept boats &c, boats kept by ber (che plaintiff ) for that 


purpoſe; that if not, the want of ſuch an averment, if -neceſ- 
ary, was aided by the verdict ; and that in ſuch an action as 


this it was not even neceſſary to make ſuch an averment at all. 
That this was not like the caſe of a mere private right. That 
though ſuch an averment was to be found in ſome of the pre- 
cedents of declarations of this kind, the greater number of pre- 
cedents was without it. Raft. 9.6; 1 Brown's Entr. 68, 9; 
Robigſ. Entr. 5 1; Hearn 101, 190; 11 Hen. 4. 82,83; pl. 28; 

Harbin v. Green, Hob. 189; Vinkerflerne v. Eöden, 1.1.4. TN 
384; Buxton v. Bateman, 1 Sid. 88; 203; 1 Keb. 386; 457; 
Hall v. Wi eman, Dyer 117. @. and Stedman v. Hay, Com. Rep. 

366. And that the defendant might indict the plaintiff for not 
keeping a ſufficient number of boats &c, this being a right of 


a public nature, or he might bring an action againſt him for 


damages if he had ſuſtained any particular injury, 2 Brotonl. 


V Goldefb. 180; Payne v. Partridge, Salk, 12; and Curib. 


191. 


The Court over-ruled all the objections but the laſt on the firſt 
argument. The ſecond argument was directed for the ſingle 


point only, whether it were neceſſary to aver in the declaration 


that the plaintiff kept boats and ferrymen ſufficient to carry 


(4) Vid. Chichefer v. Lethbridge, E. 11 Geo. 2. eb. 25, 73. 
10 ment 


goods and paſſengers over the river; and on the ſecond argu- 
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1744. ment this objection was alſo over-ruled. The Court Werelore 
pee yr rn and the rule for 8 ws the judgment, ; 45 


ls) The reaſons given by the Court 
For the opiniqn they entertained do not 
Appear in Lord Chief Juſtice Yilles's 
Þapers :- but the following note is taken 


From Mr. J. Abney's note book. 


„By the Court. A ferry is publici 
Juris. It is a franchiſe that no one can 


_ ere without a licenſe from the crown: 
and when one is etected, another cannot 


be erected without an ad quod damnum. 


If a ſecond is erected without a licenſe, 


the crown has a remedy by a quo war- 
ranto, and the former grantee has a re- 
medy by action (1). But what profits it 


vielded and what repair it was in were 


proper for the conſideration of the jury to 
found their damages upon. The county 


cannot change a bridge or highway from 
one place to another. 6 Mod. 307; 2 Inſt. 


701. The franchiſe is the groupd of the 


| crown. 


J haben: for the Paint; 0 


da: h | "he Gbr. © Aion on the Cole; 0 
Pl. 143 423 57. In cale of erecting a 
new market or ferry to my nuiſance, I may 
have an aflize of nuiſance or an action 
on the caſe. If the ferry be not well re- 
paired, it is popular, and in nature of a 


highway (2), and no action lies without 


ſpecial damage by reaſon of the infinity of 
ſuits : but it is to be reformed by preſent- 
ment or information at the ſuit of the 
This differs from the caſes of 

mills, bakehouſes &c, which are grounded 
on cuſtoms and of a private nature; and 
this declaration is good without an aver- 
ment of the ſufficiency of the ferry. — 
And the plaintiff had judgment. 


N. B. The Court rather. inclined to 
conceive that, if the averment had been 
neceſſary, the verdict had not cured it.” 


| —MS. Abney J. 


ths 
— — 


(i) But the owner of a ferry from A. to B. cannot prevent perſons going in the boats 
of any other perſon from 4. directly to C., though C. lie near to B., provided it be not 
done fraudulently and as a pretence for avoiding the regular ferry. Tripp v. Frank, 


4D. & E. 666. 


(2) Vid. Bro, Abr. tit. Aion on the Caſe,” pl. 93.—But in the caſe of a county 
bridge, ao action can be maintained by an individual againſt the inhabitadts of a county, 
though be ſoſtain a particular i injury in conſequence of the bridge being out of repair, 


Ruſſell v. The Men Devon, 2 D. & E, 667 ; Yaugh, 340. 


M. 18 G. 2. W 10 SIMPSON 
Wedneſday, 


Nov. 28th, 


againſt CHIVERTON HARTOPP. 
(Hil. 16 Geo. 2. Rol. 1260. 


Implements Tas opinion of the Court was delivered, as n, by 


of trade are 
privileged 
from dilir« ſs 
for rent, if 
they be in 
actual uſe at 


Willes, Lord Chief Juſtice 40 25 This comes before 
the Court on a ſpecial verdict found at the Leiceſſer aſſizes, held 

the time, or At Leiceſter on the 3d of Auguſt 1743. 
jf there be 


any other ſufficient diſtreſs on the premiſes. 
But if they be not in actual uſe, and 


they may be nn for rent. 


if there be no other ſoffcient diſtreſs on the nf 0 then 
79 The 
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The plaintiff declared againſt the defendant for that on the 
2oth of Oober 1741 he was poſſeſſed of one frame for the 
knitting weaving and making of ftockings, value 201. as of his 
own proper goods, and being ſo poſſeſſed he loſt the ſame, and 
that afterwards to wit on the 18th of Auguſt 1742 it came to 
the hands of the defendant, who knowing the ſame to be the 
goods of the plaintiff afterwards to wit on the 19th day of 
the ſame month of Auguſt converted the _ to his own uſe; 
damage 301 


The defendant pleads not guilty; and the jury find that che 


plaintiff on the 27th of March 174.1 was poſſeſſed of one frame 
for knitting weaving and making ſtockings, value 8 J., as his own 
proper goods. That upon that day he let the faid frame to 
John Armſtrong at the weekly rent of a., and ſo from week to 
week as long as they the ſaid Nathaniel Simpſon (the plaintiff) 
and John Armſtrong ſhould pleaſe ; by virtue of which letting 
the ſaid John Armſtrong was poſſeſſed of the ſaid frame at the 
faid rent until the time after mentioned, when the ſame was 
ſeiſed as a diſtreſs for rent by the defendant. That the ſaid 
John Armſtrong is by trade a ſtocking-weaver, and uſed the 
ſaid ſtocking- frame as an inſtrument of his trade, and continued 
the uſe thereof, and his apprentice was uſing the ſaid ſtocking- 
frame at the time therein after mentioned, when the ſame was 
ſeized by the defendant as a diſtreſs for rent. That the ſaid 


Jobn Armſtrong held of the defendant a certain meſſuage and 


tenement in the pariſh of Woodhouſe and county of Leicgſter by 
virtue of a leaſe to him the ſaid John Armſtrong thereof granted 
by the defendant under the yearly rent of 35 J. for a term of 
years not yet expired, and was in the actual poſſeſſion of the 
fame when the ſaid ſtocking- frame was diſtrained for rent by the 
defendant. That on the 19th of December 1741 John Armſtrong 
was indebted to the defendant in 53. for arrears of rent of 
the ſaid meſſuage and tenement ; and that the ſaid ſtocking- 
frame was then upon the ſaid meſſuage in the poſſeſſion of the 
ſaid John Armſtrong, and that there were not goods or chattels 
by law diſtrainable for rent in the ſaid meſſuage without the ſaid 
ſocking-frame ſufficient to ſatisfy the ſaid rent ſo in arrear at 
the time when the ſaid ſtocking - frame was ſeized as a diſtreſs 
tor * ſaid rent. That on the ſaid 19th of December the de- 
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fendant entered in the faid meſſuage and tenement, and then 


and there ſeized the ſaid ſtoeking- frame on the faid premiſes 


as a diſtreſs for the ſaid rent ſo in arrear, as the ſaid John Arm- 
. flrong's apprentice was then weaving a ſtocking on the fame - 


frame. And that the defendant (though often requeſted) hath 


refuſed to deliver the ſaid ftocking-frame to the faid plaintiff, 
and continues to detain” the fame. The ſpecial verdict con- 
clades, as uſual, by ſubmitting the matter to the opinion of the 
Court whether the ſaid ſtocking- frame was by law diſtrainable 
for the faid arrears of rent or not; and if the Court ſhould be 


of opinion that it was not, they afſeſs the pe the plain- 


tiff at 81. Ne. 


Upon this hpect e hros queſtions () ariſe 
Firſt, Whether a ſtocking-frame has any privilege at all, a 


being an inſtrument of trade; or whether it be generally 


diſtrainable for rent as other goods are, even 3 there was 
ſufficient diſtreſs beſides. 

Secondly, Though it may be fo far privileged as not to be 
diftrainable if there be no other goods ſufficient, yet whether or 
not it may not be diſtrained if there be not ſufficient en 
beſides. 

Thirdly, Though! it be diſtrainable either in the one caſe or 
the other when it is not in actual uſe, yet whether or no it has 
not a particular privilege by being e in uſe at the time of 
the diftreſs, as the preſent caſe is is. 


I ſhall but touch upon the two o firſt queſtions, becauſe they 
are not the preſent caſe; but yet it may be proper to conſider 
them a little, to introduce the 19 997 which is _ very caſe now 


in queſtion. 
There are five ſorts of things which at common law were 


not diſtrainable; | 
_ it, Things annexed to the freehold. 
24, Things delivered to a perſon exerciſing a public trade 
to be carried wrought n up or managed in the way of his 


trade or employ. 


(a) The caſe was twice 1 on 1 Sai, 1 * the plaintiff, 
Monday February 6th, 1743, 4, and Thurſ- } and by Skinner _ ws les King's Serjts. 

day, May 31ſt, 1744, by Prime "OO 6— 
30, 
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za, Cocks or ſheaves of corn. 

Ith, Beaſts of the plough and inſtruments of <A | 
-Ftb, The inftruments of a man's trade or profeſſion. 

The firſt three ſorts were abſolutely free from diſtreſs, and 
could not be diſtrained, even though there were no other goods 
befides. 

The two laſt are only exempt ſub wink that is upon a ſup- 
| poſition that there is ſufficient diſtreſs beſides. 

Things annexed to the freehold (a) as furnaces, millſtones, 
chimney-pieces, and the like, cannot be diſtrained, becauſe they 


cannot be taken away without doing damage to the freehold, 


which the law will not allow. 

Things ſent or delivered to a perſon exerciſing a trade, to be 
carried wrought or manufactured in the way of his trade, as a 
horſe in a ſmith's ſhop (ö), materials ſent to a weaver, or cloth 
to a taylor to be made up, are privileged for the ſake of trade 
and commerce, which could not be carried on if ſuch things 
under theſe circumſtances could be diftrained for rent due from 
the perſon in whoſe cuſtody they are. 

Cocks and ſheaves of corn were not diſtrainable before the 
ſtatute 2 W. & M. c. 5., (which was made in favor of landlords), 
becauſe they could not be reſtored. again in the ſame plight and 


condition that they were before upon a replevin, but muſt ne- 


ceſſarily be damaged by being removed. 

Beafts of the plough &c were not diſtrainable (e), in "= 
of huſbandry (which is of ſo great advantage to the nation,) 
and likewiſe becauſe a man ſhould not be left quite deſtitute of 
getting a living for himſelf and his family. And the ſame 
reaſons hold in the caſe of the inſtruments of a man's trade or 
profeſſion. 

But theſe two laſt are not privileged i in caſe there is diſtreſs 
enough beſides ; otherwiſe they may be diſtrained. 


Theſe rules are laid down and fully explained in Co. Lit. 47. 
4. ö. and _ other books which are there cited and there 


1 


(%) Vid. Nite V. Smith; 8 1 E. (c) But ger may be diltrained for non- 

og. payment of the poor · rates, though there 
0 Or 60 into a· common inn. be other goods ſufficient to anſwer the de- 

Bra. Diflreſe,” pl. 37. But a carriage mand, ſuch a diſtreis being in the nature 

at a livery ſtable is not privileged from | of an execution. Hutchins v. Chambers, 

diſtreſs for rent by the leſſor... Francis v. 1 Burr. 579. | 

Matt, 1 Bl. Rep. 4833 3 Burr. 1498. | | 

| 1 
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are many ſubſequent caſes in which/ the ſame. doctrine is 


eſtabliſhed, and which I do not-mention NERO I do not know | 
any one caſe to the: n, „ 


N what I "ER ſaid on this head, the (cond; ae is 
likewiſe anſwered; for as the ſtocking- frame in the preſent caſe 
could only be oetvilaged as it was an inſtrument of trade, we 
think that it might have been diſtrained if it had not been ac- 
tually in uſe, it being found that there was not ſufficient diſtreſs 
beſides (a). Theſe are the words in Carth; 358. in the caſe of 
Vinkinſflone v. Ebden, the very implements of trade may be 


* diſtrained if no other diſtreſs can be taken.” 


But whether or no this ſtocking-frame's being actually in 


uſe at the time of the diſtreſs gives any further.privilege is the 


third and principal queſtion in the preſent caſe. And we are all 
of opinion that upon this account it could not be diſtrained for | 
rent for theſe two plain reaſons ; 

iſt, Becauſe it could not he reſtored again upon a replevin in 


the ſame. plight and condition as it was, but muſt be damnified 


in removing, for.the weaving of the ſtocking would at leaſt be 
ſtopped if not quite ſpoiled, which is the very reaſon of the 
caſe of corn in cacks 6ec ; | 

2dly, Whilſt it is in the cuſtody of any 15 and uſed by 
him, it is a breach of the peace to take it. And theſe are two 
ſuch plain and ſtrong reaſons that even if it were quite a new 
caſe I ſhould venture to determine it without any authority at 
all; but I think that there are ſeveral caſes and authorities which 
confirm this opinion, 


It is expreſsly ſaid in Co. Lit. 47. a. that a horſe whilſt a man 


is riding upon him (5), or an axe in a man's hand cutting wood, 
and the like cannot be diſtrained for rent. In Bracton and ſe- 


veral ether old books there is a diſtinction made between catalla 
otioſa and things which are in uſe. It was held in P. 14 H. 8. 
. 6. that if a man has two millſtones and only one is in uſe, 
and the other lies by not uſed, it may be diſtrained for rent. In 


Kead's caſe, Cro. Eliz. 549. it was holden that yarn carrying on 


a man's ſhoulders to 0 weighed: could not be diſtrained any 


(a) Shen Faltner, 4 D.&E, 565. (3) 30 v. Robinſon, 6D,& E. 138. S. P. 
mere 
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more than a net in a man's hand, or a horſe on which a man is 


riding. 80 in Moor 214, The Viſcounteſs of Bindon's caſe, it is 
ſaid that if a man be riding on a horſe the horſe cannot be 
diſtrained, but if he hath another horſe on which he rides 
ape pee this ya horſe —_ be diſtrained. 


168000 cite many other caſes to be lane ourpole, but I think 
that theſe are ſufficient to ſupport a point which has ſo ſtrong a 


foundation in reaſon, eſpecially ſince there is but one caſe which 


ſeems to look the contrary. way, which is the caſe of Webb v. 


Bell, 1 Sid. 440., where it was holden that two horſes and tlie 


harneſs faſtened to a cart loaden with corn might be diſtrained 
for rent. But in the firſt place I am not clear that this caſe is law; 
and beſides it is expreſsly ſaid in that caſe that a horſe upon 
which a man was riding cannot be diſtrained : for rent; and 
therefore a quære is made whether if a man had been on the 
cart the whole had not been privileged, which is ſufficient for the 
preſent purpoſe, it being found that the ſtocking-frame was to he 
in the actual uſe of a man at the time when it was diſtrained. 


For theſe reaſons, and upon the ſtrength of theſe authorities, 
we are all of opinion that this ſtocking-frame, the apprentice 
being actually weaving a ſtocking upon it at the time when it 


was diſtrained, was not diſtrainable for rent, even though there 


were no other diſtreſs on the premiſes ; and therefore Judgment 
muſt be for the plaintiff. (a)“ 


(a) This — was cited and relied upon v. Powell, Hil. 11 Geo, 2. ſup. 46; and 
by Mr. J. Buller in Gorton v. Falkner, | Eaton v. Southby, Hil. 12 Geo. 2. ſup. 
4 D. & E. 568.—See the caſes of Davies | 136. 


HuxrER againſt Frencn and Others. 


k Nor being well, I did not go to V eftminfter, 8 

But my Brothers Abney and Burnett gave judgment in this 
ale for the n the bein reſerved being given up by the 
defendant. . - 
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Anallegation 
is a declara- 
tion (for a 
malicious 
proſecution) 
that the 
plaintiff by 
a jury of the 


did county &e was duly and i in a lawful manner er acquitted” is proved by the produQtion of the recard 
by which it appeared bat the jury found the Maint not guilty, and ppon, that judgment was catered 


"8 the plaintiff by thereof acquitted. 
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| The cafe was ſpoken to on the 22d of November laſt by Pie 
Serjt. for the plaintiff, and Bootle ue eg for the GIGI and 
is as * | | 


4 was an action on the 00 for. a alete adde 3 
wherein the plaintiff in the uſual form ſets forth that the defend- 
ant cauſed him to be indicted for perjury, and that he falſely 
and maliciouſly cauſed the ſaid inditment to be preſented 
againſt the plaintiff, and ſuch proceedings were thereupon had 
that afterwards to wit at the ſeſſions of our lord the King of 
oyer and terminer held at the caſtle of Tor4 in and for the 
county of Nori on Monday the 18th day of July in the 17th 


| year of his preſent Majeſty before Thomas Deniſon Eſq. one of 


the juſtices aſſigned to hold pleas before the King himſelf 
Thomas Birch Eſq. one of his Majeſty's ſerjeants at law and their 
afſociates & the ſaid Thomas Hunter (the plaintiff) by a jury of 


be ſaid county of York tas duly and in a lawfid manner acquitted 


of the "premiſes in the faid indictiment ſpecified ; pop 5ool. 
Verdict for the plaintiff for 2000. 


And a caſe was reſerved for the opinion of this Court-upon 
this point, whether the record of acquittal produced in evidence 
proved the (plaintiff's declaration as laid. The evidence pro- 
duced was a copy of the record of acquittal, whereby it appeared 
that the jury found the preſent plaintiff not guilty, and that 
upon that verdi& the judgment of the Court was entered that 
the preſent plaintiff ſhould go thereof acquitted. 


Bootle Serjt. for the defendant objected that the acquittal is 
by the court and not by the jury; and it appears by the evi- 
dence that the plaintiff in the preſent caſe was ſo acquitted; 
and that therefore he ought to have ſet it forth that he was ac- 
quitted by the judgment of the Court and not that he was ac- 
quitted by the jury, as he has done. For that the jury only find 
a perſon guilty or not guilty of the fact, and then the Court 
palles the ſentence, till which time the party cannot legally be 


ſaid to be acquitted. He inſiſted that all the precedents are 
in this manner, that the party was acquitted by the Court, and 


not one that he was acquitted by the jury. And he cited 
t Stroud v. INT Gerrard; "Sol 8 Wentworth v. Wentworth; 


Cro. 
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Co. Eke. 452 Francis Throgmorton's caſe, Cre, Elie. 5633 and 17444 5* 


2 Hale's Hift. of the ' Pleas of the Crown 243, where it is ſaid 
that there muſt not only be an acquittal by a verdict but a judg- 
ment thereupon quod eat fine die; for the bare verdi& of his 
former acquittal is not a ſufficient bar without a judgment 
pleaded alſo; and ditto 306. [But, on looking into that, it 
plainly appears to relate only to verdicts in civil actions. Vide 
14 Hen. 7. c. 30. there cited]. He alſo cited 1 Ld. Raym. 376. 


Saville v. Roberts where the record is ſet forth at large, and it 


is there ſaid that the party debito modo ſecundum legem et con- 
ſuetudines. regni Angliz inde acquietatus fuit, prout patet per 
recordum &c; which ſhews that the ſame, as reported in Sall. 
13-, is miſtaken ; for it is there ſaid that the record was et fuit 
inde per veredictum juratorum acquietatus, which (he ſaid) was 
the only book where any fuch entry could be found. | 


Prime Serjt., on the other fide, infiſted that the entry was 
right; that a man might be properly ſaid to be acquitted by a 
Jury, as he undoubtedly may be ſaid to be convicted by the 
verdict; that the judgment was the neceſſary conſequence, and 
could not be refuſed ex debito juftitiz in a criminal caſe when 
the party was acquitted by a jury, for that no new trial could be 
granted; which we agreed. If this were not ſo, he ſaid that 
the words © by a jury of the ſaid county of Tor“ ought to be 
rejected, and then it would be well enough according to the pre- 
cedent in Lord Raymond; and the evidence ſhewed that he was 
duly acquitted by verdict and judgment of the court thereupen. 


And he cited 2 ft. 385. on Weſtm. 2. c. 12. Co. Entr. 25. b. 


Tbomp /. Entr. 43. pl. G4. Winch's Entr. 74- Trem. P. C. 286, 
289. Ci, Entr. 29. Herne's Plead 88. 2 Hawk. P. C. 199, 


200. Halt's Hiſt. P. C. 1 vol. 560, and 2 vol. 64, 300, 3or, 2, 


4, and 53 and Coreell's ann 


M Brother Abney was of opinion that it was well cbbegh z 
ene wands by a jury Sc" might be a. on 


Ny Brother Burnett thought that they could not be rejected; 


but chat a man might properly be ſaid to be acquitted by the 
jury at leaſt; that it is ſufficient to ſay that a party is duly and 


in ; 


— 
Homwren 


againſt 


Faznen. f 
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| hi lawful manner. acquitted: by the jury (a). And he took 
notice where expreſs malice is neceſſary to be proved in theſe 
aQions, and where not.; that where a perſon i is acquitted by a 
jury malice need not be proved at firſt on the part of the plain- 
tiff, but it is incumbent on the defendant to ſhew on the other 
ſide that there was a probable cauſe (5): but that where the in- 
dictment is quaſhed, it is neceſſary for the plaintiff to prove ex- 
preſs malice ; and this diſtinction he ſaid would reconcile all the 
differences in reſpe& to this matter, 


1 * of opinion * the words by a jury &c" could not be 
rejected ; they appearing from what my Brother Burnett ſaid 
do be very material words. I doubted whether a man could 
properly be faid i in a legal ſenſe to be acquitted by the jury; 
as the jury do not acquit him of the crime, but only find him 
not guilty of the facts, and then the Court acquits him of the 
crime. But I was clearly. of opinion that the acquittal was 
ſufficiently laid in the declaration ; for I thought that the words 
might fairly be conſtrued in this manner, that he was duly ac- 
quitted by the jury and in a lawful manner acquitted, and then 
it would be very well according to the precedent in Lord Ray- 
mond; to which conſtruction my Brother 1 5 agreed. 


(a) In an action for a malicious proſe - 
cution the plaintiff muſt allege that the | 
proſecution is determined, Arundell v. 
Tregono, Yelv. 117; Lewis v. Farrel, 


1 Str. 114; Fiſher v. Briftew, Douzl.. 
So in an action for a malicious 


215. 
commitment on a charge of ſelony. Mor- 
gan v. Hughes, 2 Durnf. & E. 225. In 
ſuch a caſe ſtating that the plaintiff was 
Aiſcharged from his impriſonment is not 
ſufficient. 16. So in actions for mali- 
ciouſly holding to bail. Parker v. Lang- 
ley, Gilb. Caf. in Egu. 163; 10 Mod. 145, 
209,—Entering a noli proſequi by the 
Attorney General is not a termination of | 
the proſecution ſo as to enable the party 
accuſed to bring an action for a malicious 
proſecution, becauſe new proceſs may Kill 
iſſue on the ſame indictment. | Goddard v. 
. 6 Mod. 26. 

) Malice and the want of orobable 


lte eſt both concur to ſupport an 36> 


don for a malicious proſecution. Malice 
may be implied from the want of probable 
| cauſe, but not Ee converſo. Sutton v. 
Jobe ene, 1 D. & E. 545. —An action 
will lie for a malicious proſecution, though 
the indictment be defective and cannot be 
ſupported i in law. Jones v. Gwinne, Gilb. 
| Caf. i in Egu. 201, 210,221; and 10 Med, 
217; Chambers v. Robinſon, 2 Str. 691; 
and Wicks v. Fentham, 4 D. E. 247. 
But no action can be maintained for a 
malicious proſecution before a court mar- 
tial for an offence cognizable by that 
Court; nor for delaying to bring an of- 
ficer * arreſt to a court martial, it be- 
ing a military offence. Sutton v. Johnſtone, 
1 D. & E. 493. Nor can ſuch an action 
be maintained againſt an officer in the 
army for an improper exerciſe of his 


8 | power flagrante · bello and out of the king; 
| _ * EINE: 2 he 31. 


4 


Howerer 
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However the matter was ordered to be ſpoken to again: 


but, as I ſaid before, upon its coming on this day, the counſel 
For the defendant declined ſpeaking to it; 


80 Judgment for the plaintiff according to the rule.” 


Jon Gorr and Maxv his Wife again Henzv 
ArkiNsox Son and Heir of HENRY ArEINSON 
of Orrsy Eſq. deceaſed, WILLIAud Vavasos, 
Tromas MicxLETHwayTE, and HEngy ArEIx- 
80N of Lzzps, Deviſees of certain Lands of the 


faid TIunny ATKINSON. 

0 TEST. The plaintiff declares on a bond dated the 1ſt of 
| November 1737, whereby Henry Atkinſon deceaſed be- 
came bound to the plaintiff: Mary when ſole in 2004. and bound 
himſelf and his heirs; and he lays his damage at 107. 


The defendant Henry Atkinſon (being an infant) by his guar- 
dian pleads riens per diſcent (a); and the plaintiffs pray judg- 
ment againſt him of aſſets cum acciderint. 


The defendants William YVavaſer and Henry Atkinſon, two of 
the deviſees, plead that the teſtator died ſeiſed of divers lands 
and tenements in the county of Yor to the value of the debt; 
and that in his life-time, on the 21ſt of Auguſt 1743, he made 
his will and gave to the defendants William Vavaſor Thomas 
Micklethwayte and Henry Atkinſon all his meſſuages lands and 
tenements which he had any power to diſpoſe of by his will 
&c and all his goods and chattels and other perſonal eſtate 
whatſoever upon this ſpecial truſt and confidence, that in ſuch 
convenient time after his death as to them ſhould ſeem proper 
they ſhould ſell and diſpoſe of ſuch his meſſuages &c and alſo 
all his goods &c for as much money as could be reaſonably got 
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(a) I the heir pay his anceſtor's debts 
to the value of the land deſcended, he may 
hold the land diſcharged from the other 
debts of the anceſtor. Buckley v. N oht- 


10. 1 Str. 665,—But he cannot plead 


6 R 


that he claims to retain a certain ſum for 
money laid out in repairing the premiſes 
deſcended, Shetefworth v v. Neville, I D. 

. 454. 


For 
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for the ſame, and that the ſaid three defendants ſhould pay and 
apply the money ariſing by ſuch ſales. in payment of his juſt 
debts and funeral expences; and if it ſhould; happen that any 
ſurplus ſhould remain after all his juſt debts and funeral ex- 
pences paid and ſatisfied, then upon this further truſt that the 
ſaid defendants ſhould pay over the ſame to his dear and loving 
wife Elizabeth Atkinſon, to whom he gave and bequeathed ſuch 
ſurplus money; and he gave his ſaid truſtees power to deduct out 
of the money ſo raiſed their charges and expences in the execution 
of the ſaid truſt. That the ſaid Henry Atkinſon died on the ſame 
day, and that at the time of his death there were divers other cre- 
ditors of the inteſtate, as well upon bond as upon ſimple contract, 
beſides the plaintiffs; and that at the time of ſuing out the original 
writ, nor at any time before or ſince, the ſaid defendants are not 
and were not deviſees of any lands &c of the ſaid teſtator other- 
wiſe than upon the truſts and for the purpoſes aforeſaid ; and that 
* thoſe which were devifed to them all remain 3 and this 
they are 8 to bY 7 wherefore &c. 


| 


The other defendant Thomas Miclethwayti 1 and ſays 
| "that he cannot deny the action of the plaintiffs, nor that the 
bond is the deed of the teſtator, but that the deviſor in his life- 
time made his will as aforeſaid, and ſets forth the ſame as in the 
| other plea, only omitting the deviſe of the ſurplus to his wife; 
and ſays that he never entered into the lands & deviſed to 
him and the other defendants in truſt, but has totally refuſed 
to accept of the truſt, and has not at all intermeddled therewith ; 
and this he is ready to verify &c; wherefore he prays Judg- 
ment whether he ought to be charged with the faid debt by vir- 
tue of the. ſaid bond, except in the ſaid meſſuages &c ſo as 
aforeſaid deviſed to the ſaid three defendants. 


The plaintiffs pray judgment againſt the defendant Miclle- 
thwayte of their debt and damages to be levied of the ſaid meſ- 
ſuages &c ſo deviſed as aforeſaid. 


And they demur to the plea of the other two defendants ; and 
for cauſes of demurrer ſhew that the plea is pleaded in bar of the 


action, whereas it ne 0 * been ; Plagdedd in bar. of the 
| execution 
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execution of the judgment for the debt and damages on ay 1744, 3 


other lands or tenements or in any other manner than on the 
lands and tenements in the plea mentioned, and for that the 
lands and tenements ſo mentioned and deviſed are not parti- 


— — 
Gorr 
againſt 

TKINSON, 


cularly ſpecified or "deferibed ; nor have they cobfeffel er 


acknowledged any lands or tenements deviſed whereof the de- 
viſor died ſeiſed in fee, nor in what place or places, eounty, or 
counties, the ſame or any of them lie. 


Te ad two a Join in ann; ; and n, this 
demurrer it came e before the * 


Draper Serjt. for the plaintiff inſiſted that this was not a 


plea to the action, becauſe the bond is admitted. And for this 


purpoſe he cited Carth. 353, 354, and 5 Mod. 1 19. Red/haw v. 


Heſther. But theſe are quite to another purpoſe. He inſiſted 
alſo that the lands and tenements. confeſſed ought to have been 
particularly deſcribed, and where the ſame lay, that'the plaintiff 
might be informed how. to take out execution againſt them. 
He faid that this was alſo held to be neceſſary in the caſe of an 


action againſt an heir; and that it was ſaid in the ſeventh ſec- 
tion of the ſtat. 3 & 4 V. & M. c. 14., that the deviſees ſhould 
be chargeable, juſt in the ſame manner as the heir. And he 


inſiſted that this caſe was plainly within ſect. 2. of that ſtatute, 
entitled © an a& for relief of creditors againſt fraudulent de- 
viſes;” the words being very general, © that all wills &c ſhall 
be deemed and taken to be fraudulent and yoid againſt the cre- 
ditor or creditors of the deviſor.” 


Bootle Serjt. for the defendants inſiſted that this was a a good 


plea in bar of the action, for that the defendants as deviſees 
were not liable to any ſuch action at common law; and if 
therefore they were not within the ſtatute, no ſuch action 
would lie againſt them. He faid they were plainly not 
within the ſtatute; for taking it that they were within the 
words and intent of the ſecond clauſe, which he did not 
admit, they were excepted out of it by the fourth ſection; 
the words-of which are © that where there ſhall be any deviſe 


or diſpoſition & of any lands &c for the raiſing or payment of 
any real or juſt debt or debts, or any portion or portions ſum 


2 | or 


324 
17441.5+ 
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_ againſt 
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or ſams of money for any child or children of any perſon other 


than the heir at law in purſuance of any marriage contract or 
agreement in writing made bon fide before ſuch marriage, the 


fame and every of them ſhall be in full force; and the lands 
&c ſhall be held and enjoyed by the deviſee or deviſees for ſuch 
eſtate or intereſt as ſhall be limited or'deviſed until ſuch debt or 
debts portion or portions ſhall be raiſed paid and ſatisfied.“ 
He admitted that if the caſe were within the ſtatute, the objec- 
tion that the lands &c were not particularly deſcribed would have 
been good ; but he relied upon it that the caſe was not within 
the ſtatute. _ 


I WAS rather inclined to be of opinion that the caſe would 
have been within the ſecond ſeQtion of the ſtatute, if it had not 
been excepted, the words of the clauſe being very general. 
But I was clearly of opinion that it was within the exception; 
that therefore this action would not lie, and conſequently that 
the plea was a good plea to the action; for though the bond 
was admitted, it was not admitted that any action lay —_ it 


* theſe e but e derided. 


As the exception is worded, if there had been a deviſe for the 
payment of any particular debt upon ſimple contract, it would 


have been a good deviſe even againſt the plaintiffs, though bond 


creditors; much more when the deviſe is for the payment of 


all the teftator's juſt debts, and conſequently the plaintiff's 


among the reft, Though the law indeed is otherwiſe, it is moſt 
<quitable that all a man's juft debts ſhould be paid equally ; and 
whenever there are equitable aſſets, a Court of Equity always 


diſtributes them equally amongſt all the creditors. But to let 
the plaintiffs prevail in this action, would be quite to overturn 
the intent of the deviſor and to give the plaintiffs a preference 
over the reſt of his creditors in reſpe& to the lands deviſed. 
And as to what was ſaid by Draper that by this mean the plain- 
tiffs would be without remedy, it receives this plain anſwer, 


that they have the ſame remedy as the reft of the creditors by 


a bill in Equity. If this had been a caſe within the ſtatute, ! 
was clearly of opinion that the other objection, that the lands 
were not particularly deſcribed, would have been a fatal ob- 
jeQion ; the ſtatute plainly putting a deviſee on the ſame foot 


as 


HILARY TERM, 18-Gzo. II. 0. P. 


18 « the . and. it has been often holden to be mak objeQtion 
on brought agaialt the hole. 1 


Nr. J. Ain, ad ur J. . were of the fume opinion. 


80 nn was given apaiat the plaintiff for theſe two 
defendants ; and the counſel for the plaintiffs .did not chuſe to 
enter up any Judgment againſt the defendant Micklethwayte 
upon his plea, but contented themſelves with taking judgment 
againſt the infant heir cum aſſets accuderint.” 


WinirreD JACKSON againſt Tromas SHARP. 


ASE. The action is brought for a malicious proſecu- 
tion (a); in which an indictment (6) is ſet forth in the 
declaration found at the ſeffion of oyer and terminer for the 
city of London held at the Old Bailey on the 14th of January 
16 Geo. 2. but the plaintiff does not ſet forth the indictment in 
hzc verba, but only ſays that the j jurors by the ſaid indictment 
upon their oath did preſent; and chen ſets forth four EAS 
India bonds ſpecified in the indictment, and (inter alia) in ſetting 
forth the firſt bond ſaith with intexeſt for the ſame as therein 
WAS mentioned; and in ſetting forth the ſecond third and fourth 
Gith with ſuch' intereſt for the ſame as IS therein alſo mentioned; 
and afterwards it is ſet forth that the Eg India Company 
having on the 21ſt day of June in the year 1729 given due 
and public notice in the London Gazette for the payment and diſ- 
charge of the firſt of the before mentioned bonds, ſuch bond 
by virtue and according to the tenor of ſuch notice ceaſed to 
carry any farther intereſt from and after the 31ſt day of De- 
cember then next enſuing; and it is ſet forth in the ſame man- 
ner in reſpect to the three other bonds, only the notices and 
limes ceaſing of payment were: laid upon different days, but the 


174445 © 


"—=— T 


' againſt 
ATxingon. 


H. 18 Ged. 2. 
Toeſday, 
Feb. 5th. 


In an aQion 
for a mali- 
cious proſe- 
cation in 
 Chargin the 
plaintiff with 
conſpiring 
with others to 
defrand the 
defendant of 
the intereſt 
of an Eaft 
India bond, 
the declara- 
tion ſtated 
that the bond 
bore intereſt 
<< as therein 
is (not was) 
mentioned,“ 
and held 
good. 


word then next enſuing is made uſe of in the ſame manner, 


And the plaintiff lays her damage at 0 


( See [OF v. Finch, ſup. 517. ſpiracy to cheat an 4 nk a * 
(b) It was an indictment againſt the ant. | defend 
plaintiff and three other perſons for a con- 
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Lee 


i aTKv0N 
She, 


tant TERM, 18 Ce H. GE 
A (eiche was given for the plaintiff; damages ro. Ant, 


caſe was reſerved for the opiniew of the Court whether the in- 
dictment produced in evidence ſupported the Nee and 


ahn this caſe it cate before the Coure. 


' Shiner Serie. for the platacif Prine Ser for the de- 
fendarit. 

The only objeCtioris were, 

tf, That ia ſetting forth the three laſt bonds the plaintiff 
ſhould have ſaid was and not it; both the bonds and indictment 


being of a time paſt. | 

2dly, That the words then next muſt relate to the 31ſt of De- 
cember next after the indictment, and not the 3 iſt of December 
next after the notice; and if ſo, the declaration varies from the 


indictment. 


To ſupport theſe objections Prime Serjt. inſiſted that it did 


not appear that the bonds did ſtill ſubſiſt; and if not, it could 


not be ſaid of them “as is therein mentioned,” And he cited 
the caſe of Dr. Drake reported in Salk. 660, and in the reports 


of Lord Ho{f's time 350, where upon a ſpecial yerdi& judgment 


was given for the defendant, becauſe the word nor was in the 


. information and the word was nat in the libel. But that caſe 


is very different from the Preſent, becauſe that was an inform- 


ation for a libel, and it ſer forth that the defendant did make 


a libel, in which-libel were contained divers ſcandalous matters 
ſecundum tenorem ſequentem, which was held to be the ſame 
as ſetting forth the libel in hzc verba, which formerly was 
thought neceſſary to be done, though of late it has been ſeveral 
times determined otherwiſe, and it is now a ſettled point that it 
is not. He cited likewiſe Dyer 299, 300, where the demiſe 
being laid to be by a perſon in the life time of his father, whoſe 
heir he was, though his father was dead at the time of bringing 


the ejectment, was held not to be good. And the caſe of 


Wanderburg Ac v. Blake, where in an information * pro domino 
protectore, without ſaying © pro domino protectore ei feipfo,” 


was held not ſufficient. And the caſe of Bonner v. Malter, Cro. 
_ Eliz. 524, where the iflue in replevin was whether the place 


ON 


where &c was the freehold of the avowant, and it was found 


by the ſpecial verdict that it way the Tevhold of the avowant's 
| wife, 


HILARY TRA" 18 Geo. H. C. P. 


hen he ſays it way his freehold, it muſt be intended to be his 
ſole freehold and in his .own right. And the caſe of Odell v. 


| Moreton Cro. Jac. 254, where upon a writ of error from a 


judgment in Durham the writ-of error was holden not tobe good, 
becauſe it recited ag judgment-before the Biſhop and eight Juſtices, 
whereas the judgment removed appeared to be before the Biſhop 
and nine Juſtices, viz. one Sir H. Lialey who was not mentioned 
in the writ af error. He alſo cited the caſe of Sherley v. Under- 


dill, where a writ of error was holden not to be good, (but was 


amended) becauſe it recited a record between George Sherley 
Knight and Baronet and-Underbill, whereas by the record it ap- 
peared that Sherley was only a Baronet and not a Knight. And 
Strange v. Greenbil, 2. Lev. 166, where upon a demurrer in 


debt on a bond quantoginta was holden to be an impeſſible word 
in the declaration. And the caſc of Buck/om v. Hoſkins, Salk. 52.3 - 


but this is but an inſenſible caſe, and fo far as it is to be under- 
ſtood is rather an authority againſt the defendant. And the caſe 
of the Queen v. Ewer, 2 Lord Raym. 756, where judgment upon 
a demurrer was given for the defendant in a ſcire facias brought 
on a recognizance, becauſe there was a material variance between 


the ſcire facias and the recognizance. And the fame book 1170, 


reported likewiſe in Sall. 660., where a writ-of error was quaſhed 
between Darby v. Anely, becauſe there was a material variance 


between the record recited in the writ of error and the record 


returned. And the caſe of Chetley v. Wood, Salk. 659, where 


the plaintiff declaring on a recognizance and not ſetting 1 it forth 


right, on nul tiel record pleaded Judgment was given for the 
defendant. | 


JJ UN tb ae: at etc that 
the caſes cited by Prime were not at all parallel to the preſent 
| caſe. | 


- thought that, ſpeaking of a thing paſt which ſtill exiſts, | 


it may very properly be faid was and fs, as in the caſe of a 
cuſtom ; and that therefore either of the words might be made 
uſe of in the preſent caſe. As to what was ſaid, that it does not 


appear that this bond is ſtill in being, it muſt be taken to exiſt 


at the time : of the indictment found, otherwiſe the grand jury 
9 could 


£ 
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with and the Court were af opinion againſt the avowant; for E744, $+ 


Cr prmmnd | 


Jacxzes 
ag ai nſt 


| SHan®, 
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Yiathion 


againſt 
SHA RP, 


H. 18Geo. 2. 


Wedneſday, 
Feb. 6th. 


A precept out 
of an inferior 
court ** to. at- 


tach or dif. 


train” the 


goods of the 


defendant, to 
compel bis 


appearance, 
is good. 


— The pro- 
ceedings of 
an inferior 
court may be 


pleaded by 


«* taliter pro- 
ceſſum eſtꝰ 
&c in the caſe 
of officers of 
the court; 
and in the 
caſe of the 
party alſo. 
Semb. 

lf. it be | 
ſtated in a 
plea that a 
precept ſſued 


out of an ioferior court, it will be taken Rs by the Jadge of that court, 


for perjury committed on' the trial of an 
indidi ment for an aflault) “ in aq Wah: of the word n 


Aitaur TERM, 18 6x0. . US. 


could not have found it; and that is enough for the preſent. pur⸗ 
poſe, the declaration in this TO n in the SINE __ 1 


| w ens 


. 0 is the ee in ths as halts * he AY | 


Jeon is taken to the-word then. And we were all of opinion 


that the word . then” muſt relate to the time of the notice, deing 
the proximum antecedens; and that the objection would have 
been much ftronger, if the word © then” had been omitted. 
The declaration in the preſent caſe does not ſet forth the india. 
ment in hzc verba (a), nor ſecundum tenorem ſequentem; ſo 
the caſe of the Rows v. Drake is in no wiſe N to this. 


We 0 FIST the objeations and 1 Was | 
given for the PR” Mae 


pe) 


(a) In R. v. May, Dent x 193. it was 
holden that the words (in an indictment 


form following, chat is to ſay,” did not 
bind the party to recite the former indict- 
ment verbatim, nor render the omiſſioa 


| Jounso ON againſt Wanna and Another. 


Tips for bien = paring the plaintiff 8 — a at 
Bradley in the county of Derby, and taking and carrying 
away divers goods and chattels belonging to the plaintiff a 


The defendants pleaded not guilty to all the treſpaſſes, except 
the breaking and entering the houſe and taking the goods; and 
as to that they pleaded two juſtifications, reſpecting two ſeveral 
parts of the goods ſpecified in the declaration. 4 

As to the breaking and entering of the houſe and taking ſome 
of the goods, (ſpecifying which), they pleaded that the Honor of 
Tutbury in the counties of Stafford and Derby was an immemorial 
honor and parcel of the Duchy of Lancaſter; that at the Court 
Baron of the King of the Honor of Tu/bury holden on the 18th 


of Fanzary 1742, before M. Ward, 7. Dean, D. Alle, and P. 


Maurner, ſuitors of the ſaid Court one . Hall levied his plaint 


agalaſt 


F<M2 


* ST + MILART TEAM, 18 Gro ** r. 25 


. of Hall of 39 6. 11 d. for a cauſe of action ariſing within 

_ the qurfddiQtion of the ſaid Court; and thereupon ſuch proceedings 

2 had \ in the ſaid-Court &c that afterwards at the Court Baron 
bf e the ſaid Honor holden on the 8th of February 1742 before 
. Ward &c &c ſuitors &c there iſſued out of the ſaid Court a 
certain precept in writing directed to the two defendants bailiffs 
ol thedaid Honor and miniſters of the ſaid Court, commanding, 


within the ſaid Honor ſo that he might be and appear at the then 
next court on the iſt of March then next to anſwer the ſaid Hall 

Ke; that the precept was delivered to the defendants to be exe- 

cuted, by virtue whereof they entered the daid houſe, being 
within the juriſdiction of the Court, and attached took and 
carried away the ſaid goods for the cauſe aforeſaid; that the 
defendants at the next court holden on the iſt of March returned 
the ſaid precept ſerved and executed; and that the plaintiff had 
not 825 appeared to the ſaid 42255 in the ſaid Court. | 


$ > * as to taking away the reſidue of the goods (mentioning 


them,) they juſtified under a ſimilar precept directed to them, 
which was iſſued out of the hundred Court of Ale holden 


At Sudbury betore the Steward of that Court. 


| To this plea there Fas A 8 


Belfield Serit. for the plaintiff took ſeveral 1 ojetion to the 
0.2... 

-: The bend part. of the juſtification 3 the ot gun 
the hundred Court is bad, for that gives no anſwer to the breaking 
of the houſe; and that part of the treſpaſs being unanſwered, 
there is a diſcontinuance, 1 Rol. Rep. 135. 176. 


« attach or diſtrain,“ and therefore uncertain and void. An at- 
tachment and diſtreſs are of a different nature; the former alters 
the property of the goods, the latter does not. And beſides an 


1943 Cre. Jar. 2553. 1 Rol. Abr. 780. A re Eero 
| OE 1 ap, 


them to atrach OR diſtrain the plaintiff by his goods and chattels 


. 2dly, Both the precepts are bad; being in the e to 


attachment does not lie in inferior courts. 1 Bu Nr. $8 3 Nav. | 


"$29 
Hiaſtthe now Plaintiff in a plea of treſpaſs on the vaſe to the 174 7. 
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| HILARY MERM, 118 Gzo2ll. : CP. 


- adly,..The,precepts. are zoo genepal z) chey are ta attach. the 
dn by his goods and chattels generally. But theſo diſtreſſer 


„ ade only 1 * the nature of a notice, to compel an appearance. 28 
" RS 1 


Atbly, A taliter progeſſum eſt in inferior couxts is not ſufficient ; 


All the proceedings _ to n out. Bir T. eee 


2 Lutw. 1413. „ 
5thly, No place or vill is. + Has alleged * the . aroſe 


within the juriſdiction. 


- Gthly, It is not ſaid by whom the precepts were eignes, whether 


| by the ſuitors or the ſteward. 


Draper "I in 1 to the firſt objefiion, ſaid that only 


one breaking was alleged i in the * and Ine was juſti- 
— fied, which was ſufficient, 


adly, An attachment againſt the goods i is the A pech in 
actions of treſpaſs on the caſe; | it is only to compel an appearance, 
and j is in the nature of a ſummons. - Dalt. Sher. c. 31, 32. 


p. 15a, 3. Finch. 345, 6. In the ſuperior courts goods at- 


tached are forfeited and may be ſold, but in inferior courts they 
cannot be ſold. Cro. Jac. 255. And when it is ſaid in the 
books that an attachment cannot be iſſued out of an inferjor 
court, it 18 only meant that kind of attaehment by which goods 
are forfeited and ſold, or under which perſons are e taken, or the 
profits of land diſtrained. | 

Zaly, The proceſs is always general : but the — muſt take 
a reaſonable diſtreſs, otherwiſe he is liable to an action on the 
caſe on the ſtat. of Marlbr. 52 Hen. 3. ©. + but not to an 


action of treſpaſs, 


4thly, Taliter proceſſum eſt is ſuffcient in the caſe of officers 
of the court, and perhaps alſo in the caſe of the party (a); 


1 Lord Raym. 80; 1 Ventr. 369; 2 Lutw. 1414; 2 Lev. 81; 


3 Lev. 20; 3 Keb. 126; 2 Mod. 102, 195 (6); and in this caſe 
all the proceedings in the inferior court are ſet out in the plea. 

5thly, It appears that the houſe was broken and' entered at 
Bradley within the juriſdiction of the honor court, and that the 


goods were taken within the JuriſdiQtion of the reſpeQve courts 


(a) Say 82. and, Rewland v. Veale, Coup. 18, §. P. 

(5) See alſo Patrickv. Fohnſen, 8 Though this mode of pleading was not 
4035 4; Murray v. Wilſon, i Wilf, 316;'| allowed before the time of Charles the 
Adams v. Freeman, 2 Will. 5. and Say 81 ; | a 


| N * 9 f | If 


l Ar TERM, 18 Gio/IL. 76! p. 


11 it did not ſo appear, che objeckion ariſing from the want of a 
venue is cured by the ſtat. 4 & 5 An. c. 16. it not being ſpecially 
pointed out as à cauſe of demurre 7 

6thly, It appears that the precepts were ſued « out of the re= 
ſpective courts, that is, the one by the ſuitors who are the 
judges, __ _ other by the 1 


he Court dvetvuled the obje&tions (a), and gave 


1 udgment for the defendants (3 


49 The reaſons given by the Court do Dope n es adfecer'ts all the objections. 
not appear in the Lord Chief Juſtice's 
"papers, but according to Mr. J. Abney 8 2. Jup. 30; and Whoſe u. James, MM. 
note the Court agreed with Mr. Serjt. 12 1 e 422, | 2 


CriLDs: againſt ProWsr. | 


,* 
— 


«, MoT10N was made to diſcharge the defendant out of 
cuſtody, becauſe he was not charged in-execution within 
two terms after judgment, according to the rule of E. , Geo. 1. 


ri Setzt. for the motion. 


_ Tynne Setje: ſhewed cauſe againſt the rule; and aauitrees! that 
10 execution was ſued out againſt the defendant in time, bit in- 
ſiſted that an action was brought upon the judgment ih the ſe- 
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"———_— . 


_ 


e 


(b) See Moravia v. Sloper, M. 11 Ges. 


H. 78 Geo. 2. 
Monday, 
Feb. lith. 


Bringing 2n 
action on a 
judgment 
within two 
terms. 1s not, 
equiyalent to 
charging che 
de endant i in 
execution 
within WO 
terms, accor- 
ding to the 
rule K. 8 G. 1. 


eond term, which ought to be confidertd as a charge in execution 


within the meaning of the rule, or at Teaſt that it was a ſufficient 


cauſe why the plaintiff Had not proceeded to take out t Ekecution 


within the time ge by the W 


- 


charge i execution. And we would not give ſo much counte- 


Be dee were all cleatly of another opinion, far it was no. 


nance to this method of proeteding by action upon the judgment, 


when the defendant was liable to be charged or taken in exe- 

cution {though by law this may be my as to allow it to'be a 

ſufficient cauſe. 

We therefore made the rule abſolute (a 5 
(% See rule of Court, H. 8 G. 4. C. B. 
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H. 18 Geo. 2. 
Mendsy, 


Feb. 1 1th. 


The defend- 
ants juſtified, 
in treſpaſs, 

under a right 


HILARY TERM. 18 Gro.Il. Cf. 


Pannuan and Three Other againſt pier and. 
| | Seren Others. 


To treſpaſs for PT. ond entering the plaintiffy cloſe, 
and eating the graſs with ſheep &, the defendants juſtified 


common of Under a preſcriptive right of common of paſture in the place 


paſture: the 
plaintiff re- 
p'ied an in- 
cloſure and 
approvement 
of the place 
where & c by 
the lord of the 
manor, aver- 
ring a ſuf - 
ficiency of 
common left 
for the de- 
ſendant ( and 


all other per- 


fons of right 
Having and 
uſing com- 
mon &c:*? 
thedefendant 


traverſed the 


ſofficiency in 
thoſe words ; 
and after ver- 
di& for the 


Plaintiff on 


an iſſae on 
that traverſe 
the Court re- 
faſed togrant 
a repleader, 
ſaying thoſe 
words meant 


all perſons 


having aright 
to uſe the 
common.” 


where &c parcel of the waſte or common called Mapperlcy Plains 
otherwiſe Mapperley Hills in the town of Nottingham, in the de- 
fendant Pacey, in right of a certain meſſuage with the appurte- 
nances in Nottingham, of which he was ſeiſed in fee, for all his 
commonable cattle levant and couchant at all times of the year. 


The plaintiffs replied Hat te waſte or common. called Map- 

ley Plains &c had been immemorially parcel of the manor of 
Nottingham ; that the mayor and burgeſſes of Nottingham were 
ſeiſed of the faid manor, and that before the time when &c they 
encloſed and approved the. place in queſtion, part of the ſaid 
waſte or common called Mapperley Plains, there being then left 
in the reſidue of the ſaid waſte not incloſed ſufficient common of 
paſture for all the commonable cattle of the defendant (Pace/ ) 
levant and couckant upon his ſaid meſſuarge &c and © of all 
other perſons of right Having and uſing common of paſture in the 
ſaid waſte 8&c;” and that the mayor and burgeſſes afterwards 
and before the time when & demiſed the ſaid cloſe &c to the 
defendants for 999 years, by virtue whereof they entered &c. 


The defendants, in their rejoinder, traverſed the ſufficiency 
of the common not incloſed left for the commonable cattle of 
Pacey and * of all other perſons of right having and uſing con- 
mon of paſture in the ſaid waſte” & . 


Upon this traverſe an Was was taken. 


And after a rerdit for the plaindffs, the 3 obtained 


a rule to ſhew cauſe why a * ſhould not be awarded 
which 


- 
- 
* * 


= \ 
HILARY "TERM, 18 Gro. H. C F. 

«which after argument] J was l e and the 2 12 
N x | 


4 


46) The cllowing account of this = mons 3 the 3 do not ks leaving 
istiken from Mr. J. Abney's MS. © Bootle | ſufficient common of paſture at the time 
Serjt. obtained a rule to ſhew cauſe why | of the approvement.- * Uling and having” 
che entry of final judgment ſhould not be imply no more than a preſcriptive right; 


_—_— 
ROY 


ſtayed, and why a repleader ſhould not be | uſage is the evidence of the right. Godb. 55; 


awarded and he and Sinner King's Serjt. | 1 Sid. 237. T he iſſue is not immaterial, 
inſiſted that. & having and uſing' was ah | and if it be only improper, a repleader 
immaterial iſſue and too narrow; for every | 9ught not to be awarded. 1 Lord Raym. 
one having a right might not poſſibly uſe | 157 (1). The true rule js that where the 
it. And therefore the iſſue ought to have | Court can give judgment on the whole 
been only on the right of common, and not | ver dict and pleadings no repleader ought to 
on the uſage, This is not only an im- be awarded. 1 Lev. 32. 

proper, iſſue, but quite immaterial, like By The Court, Here is ſufficient for the 
debt upon bond and payment before the | Court to give judgment upon. In the 
day. Cro. Fac. 434; Com. Rep: 148; | Plea and ifſue it is “ of right having and 


Salk. 223; and 2 Lev. 11. And an im- uſing common, that is © all perſons 


_— 


material iſſue is not aided. 1 Lev. 32. having a right to uſe the common.” 
For the plaintiffs Willet, Belfield, and | And per the Chief Juſtice and Burnetr 
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ut ers 


againſt. 
7% CE Ys 


Draper Serjts- argued: that by law and | J. the plaintiffs had judgment. Abney J. 
within the ſtat. of Merton 2 Jn/?. 87. | being a burgeſs of Nottingham gave no 


Lords may approve the waſte .and com- opinion.” 


* 
— 


—— — 


(1) Cary v. Hinton, 2 Str. 973. 8. C. 


The Kino against The Archbiſhop « of Youx and 


Havxs. 


* um neat. The defendant th to plead two plea 
on the ſtat. 4 & 5 As. c. 16 (6). 


The objection made pk it by Agar Serit, was that the 
King was not bound by this ſtatute, becauſe not expreſsly 
named. That the words of the clauſe being“ plaintiff and de- 
fendant” could never be intended to include the King; and. 


H. 18 Geo. 2 
Tueſday, 
Feb. 12th. 


When the 
King is 
plaintiff in a 
8 
e defendant 
1 plead 
double under 
the ſtat. 4 and 
5 An. c. 16. 


that it is plain by the next (c) clauſe that the King was not in- 


tended to be included, becauſe there are directions concerning 


% By ſect. 4. it is enacted that © any at the diſcretion of the Court; or if a ver⸗ 


"defendant or tenant in any action or ſuit, | dict ſhall be found upon any iflue in the 
or any plaint i in replevin in any court of | faid cauſe for the plaintiff or demandant, 


record, may, with the leave of the ſame | coſts ſhall be alſo given in the Ike manner, 
court, plead as many ſeveral matters as he | unleſs the Judge who tried the iſſue ſhall 
certify that the ſaid defendant or tenant or. 
(e) The fifth ſection provides that iF any | plaintiff in replevin had a probable cauſe to 


hall think neceſſary for his defence. 


Fich matter (hall, upon a demurrer joined, | plead ſuch matter &c. 
be deemed inſuffigient, coſts ſhall be given 
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The KI N 
12 2 


biſhop of 
YORK, 


10. But now by ſtat. 32 Geo. 3. c. 58. J 1., 


© HILARY TERM, 18 G20. II. C. P. 
the payment of coſts in caſe there is a demurrer to the pleas ot 
a verdict for the plaintiff and the Judge does not certify that 


there was good cauſe for pleading ſuch double matter. Ang he 


ſaid that it had been holden that the ſtatutes of jeofails do not 


extend to the King. That the Court of King's Bench had de- 


nied a defendant to plead two pleas in an information in the na- 


ture of a quo warranto (a), though by the opinion of ſix Judges 


againſt ſix that is to be conſidered as a civil action (6). That 
the ſame had likewiſe been denied after two ſolemn arguments 
in the Exchequer on an information of -intrufion (c), which is. 
certainly a civil action, where it was holden {P. 16 Geo. 2.) that 


the King was not within the words (4) or intent of the ſtatute. 


Bootle Serjt. for the defendant inſiſted that, this being a civil 
action, the- King was within the intent of the ſtatute; it being 


a remedial law, and therefore included though not expreſsly 


named. He relied much upon the exceptions in the proviſo (e) 


of ſome criminal proſecutions, and ſaid that exceptio probat re- 
gulam de non exceptis. He admitted that it had been denied 


in informations in nature of a quo warranto, but inſiſted that 
they are to be conſidered as criminal profecutions, and fo there 


is a great difference between thoſe and the preſent caſe. And 
he endeavoured to make a diſtinction between an information 
for an intruſion and the preſent caſe, He relied likewife on 


the ſtat. 9 An. c. 20., which extends the ſtat. 4 & 5 An. to 
writs of mandamus and informations on that ſtatute. | 


I THOUGHT it a difficult-point, . and deſired time to con- 
ſider of it, and ſo did my Brothers Abney and Burnett; but they 


ſeemed inelined to think that two pleas could not be pleaded i in 
the preſent caſe. And | 


(a) Vid. R. v. Foley, cited in Park. Rep. | the Court of King's Bench granted a new 
| trial; ſaying that of late years a quo war- 
which allows a defendant to plead, to an ] ranto information had been conſidered 
information in nature of a quo warranto, | merely in the nature of a civil proceeding, 
that he has exerciſed his office or franchiſe | and that there were ſeveral inſtances ſince 


for ſix years before the exhibiting of the || the caſe in Strange in which a new trial 
information, he may plead ſeveral matters, | had been granted. 


with the leave of the Court. (le) The Attorney General v. Allgood, » 

(5) R. v. Bennet, 4 Geo. 1. 1 Str. 1013 Park. Rep. 1. 
and cited in Park. 10, 11, This point | (4) Except in certain caſes enumerated 
was again doubted in R. v. Jones, A. | in ſect. 24. | 


10 Geo. 1. 8 Med. 201, But in a ſubſe- } (e) Sect. 7. 
ö quent caſe, R. v. Francis, 2 D. & E. 484, 


HILARY: TERM. 18 Cr. II. G. P. 


5 My Brother Abney cited 2 It. 424, and Savile 2., where it 
was holden that the ſtatute of Weſim. 2. c. 30. concerning niſi 
prius does not extend to the King (a); and that although the 


act is general, yet a niſi prius cannot be granted where the King 


is party, or where the matter toucheth the right of the King, 
without a ſpecial warrant from the King or the conſent of the 
Attorney General. He ſaid likewiſe that c. 31. of the ſame act, 
concerning bills of exceptions, was never thought to extend to 
the crown (6). And he mentioned ſome caſes (c) where ſuch 
pleas had been denied; and faid that he thought that the ſtat. 
9 An. c. 20., extending this ſtatute to writs of mandamus & 


rather ſcrengthened the 9 


Burnett. J. alſo cited a caſe, where it had' been holden that the 


words « plaintiff and defendant”? 


could not mean the King.“ 


be rule, for leave to plead double, was in the Egfter 
term following, diſcharged Vid. Barnes, 353. 


(a) R. v. Dyde and another, 7 Dunf. | 
E Eaft 661. S. P. | 
( Tue ſtat. Veſim. 2. (13 Ed. 1. 
ſt. 1.) c. 31. which gives the bill of ex- 
ceptions, uſes theſe words When one 
that is impleaded before any of the Juſtices 
doth allege an exception” &c. Lord Coke, 
in his comment on this ſtatute, -2 IA. 
4127, fays © This at doth extend as well 
to the demandant or plaintiff as to the 
tenant or defendant in all actions real per- 
 ſmal and mixed.” And in K. v. Higgins 
and others, on a trial at bar of a quo war- 
ranto information, a bill of exceptions 
was tendered by the defendant's counſel, 
and allowed by the Court, though it does 
not appear that the caſe was afterwards 
| argued in the Court of Error. 1 Ventr. 
366; Sir T. Raym. 484 ; and Skin. gi.— 
8o in the caſe-of informations in the ex- 
chequer, Lord Hardwicke ( Rep. temp. 
Hardw. 25 ü) ſaid that when he was At- 
torney General he had knowa a bill of ex- 


in the exchequer. M. ro IF. z. 


ceptions allowed, but then (aid his] 


** 
8 2 


Lordſhip) they are properly civil ſuits for 
the King's debts : fo in devenerunt ; but 
they are called the King's actions of tro- 
ver, and before the late act of parliament the 
King recovered nothing but the value.. 
But a bill of exceptions cannot be allowed 
by the Juſtices of the peace at the quarter 
ſeſſions on the hearing of an appeal 
againſt an order of removal. The King v. 
The inhabitants of Preſton, Rep. temp. 
Hardw. 249. | 

(e) © Attorney General v. Bu'kley. (1), 
The 
defendant died after the verdi& and before 
the day in bank; and per Curiam, the 


crown is not within the ſtat. 17 Car. 2. 


c. 8. to enter up judgment.— Hil. 5 Geo. 2. 


B. R. Rex v. Franklyn; The Court de- 


nied a venire facias de novo, becauſe the 
King is not compriſed within the words 
plaintiff or defendant, demandant or 
tenant” in 7 and 8 W. z. c. 32 (2).—The 
Attorney General v. Allgood (3 ).” MS: 
Abney J. 


— 


(1) Park. Rep. 264. 
(3) l in Park. Rep, Is 


— A — 


(2) See R. v. rem, 5 Durnf, & Eaſt 453, 


535 


1744, 5 
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The Kixe. 
againſt 

The Arch- 
biſtiop of 
York. 


1744, 5. 
H. 18 Geo. . 
Tueſday, 

Feb. lach. 


No burial fee 


is due at com- 
mon law: but 
it may be due 
by cuſtom in 
* any particular 
, pariſh. 


| The burial 


fees in St. 
George's 
Bloomſbury 
are directed 
by ſtat. 3 G. 2 
c. 19. to be 
fixed by cer- 
tain com- 
miſſioners. 


HILARY TERM, 18 Co. II. C. r. 


 Joun AnDaEWs again Txoxas Gawruons, | 
ben 13 Geo, 2. Ral. 1 80 


Ta was an aQtion of aſſumplit to recover cl. 1 5 money 
had and received 455 the defendant to the uſe of the 


N 


The defendant, having 1 the FED iſſue, a ſpecial 


_ verdict was found; ſtating, that as to 47. 16s. $4. the defend- 


ant did not undertake &c; and as to the ſum of 35. 4 d. reſidue 
of the ſum of 5. they find that the defendant received it by the 
order of Edward Vernon rector of the pariſh and pariſh church 
of St. George's Bloomſbury in the county of Middleſex, as a burial 


fee claimed by Dr. Vernon for the burial of A. Micklebrough in 


the new cemetery or churchyard aſſigned and belonging to the 
' pariſh of Sr. George's Bloomſbury, That the ſaid cemetery before 
the time that A. Mickcbrough was buried there had by virtue 
of certain acts of parliament 9g An. c. 22; 10 An. c. 11; 1 Ge. 1. 
A. 1. c. 233 4 Geo. I. c. 14; and 3 Geo, 2. c. 19. been purchaſed 
and aſſigned as a cemetery for the pariſh of &. George r Bloomſbury, 


and had been duly conſecrated, as by the ſaid acts is directed. 


That A. Micklebrough was a pariſhioner of the pariſh of 5. 


| 10ner buried in the cemetery of the ſaid pariſh or in any other of 


George's Bloomſoury at the time of her death, and the plaintiff 
Andrews her executor ; and that at the time of taking the fee 
of 31. 4d. Dr. Vernon was and ſtill is rector of the ſaid pariſh, 
That the whole of the pariſh of S?. George's Bloomſbury (except 
the ſaid cemetery) was formerly part of the pariſh of St. Giles in 
the fields, and was duly divided and ſeparated therefrom by the 
commiſſioners, in purfuance of the directions of the ſaid ſeveral 
acts of parliament, and the inſtrument for the appointment of 
the ſaid pariſh of St George's Bloomſbury was duly inrolled in 
chancery as the ſaid acts direct; and that before the burial of the 
ſaid A. Micklebrough the pariſh chureh of Sz, George's Bloomſbury 
was duly conſecrated. That there is an immemorial cuſtom 
within the pariſh of S2.-Ci/er, for the rector of the pariſh of S.. 
Giles to receive a fee of 3s, 44. for the burial of every pariſh- 


the 


HIL ART TERM, 18 G O. II. G. P. 


pariſhioner buried within the church of the ſaid pariſh. ' That 
the new cemetery in which 4. Mickebrough was buried never 
was any ,part of the ancient. burying places belonging to the 
pariſh of Saint Giles, nor ever was part of the pariſh of Saint 
Giles, but was part of the pariſh of Saint Pancraſt, and lies 
in the fields upwards of a mile diſtant from the church and 


rectory- houſe of Saint George's Bloomſbury, And then the ; 


jury made the general concluſion, and prayed the advice of the 
Court &c. | | 


After two arguments, the one in the Michaelmas term pre- 


ceding, the other in this term, by Skinner and Prime King's Ser- 
jeants for the plaintiff, and Willet King's Serjeant and Myne 
Serjeant for the defendant, and alſo by Dr. Vernon himſelf, 
-the opinion of the Court was given for the plaintiff by Abney 
J. (a, the Lord Chief Juſtice declining to give any opinion 


on account of his being a Derr of Saint George's Bloomſ- - 


words of the ſtatute 10 An. c. II. and 


bury. 


(a) The following opinion of the 
Court was given by Mr. Juſtice Abney, 
who firſt ſtated the pleadings and the ſpe- 
cial verdi. 

The general queſtion is ee Dr. 
 Faruon, rector of Saint George's Floom/- 
bury, is well entitzed to the burial fee of 
35- 4d. for the burial of Aun Micklebrough 
bis pariſhioner in the new cemetery ; 
and this queſtion, as my Brother Burnet | 
and I conceive, will depend entirely, not 
on any conſtruction but, on the plain 


3G. 2. c. 19. which I will read at t large 
by and bye. 

But as I conceive it not ts fo- 
reign or improper to follow the learned 
Serjeants i in their arguments, [ (hall 

In the firſt place give a ſhort abſtract or 
hiſtorical account of burial by the WE 
law civil and canon; 
 edly, A ſuccin& hiſtory of burials and 

burial fees by our common law; and 

3dly, Conſider the ticular caſe of 
Dr. Vernon, the rector of Saint George 1 
Bbbamſbur. 


Now it is moſt notorious 2 certain b 
that all burials by the Roman laws were 


Judgment for the plaintiff, 


prohibited not only within the temples 


but even in cities and large towns, and by 
the very words of the law' of the twelve 
tables hominem mortuum intra urbem na 
ſepulite. And this prohibition was found- 
ed on a prudent ſtate policy, to prevent 
infection, from a great number of cor- 
rupt corpſe lying contiguous in putre- 
faction; and it is well known that the 
poorer ſorts in great parts of the king- 
dom are buried in ſhroyds without coffins 
even to this day. 

But when popery grew to it's height, 
and blind ſuperſtition had weakened and 
enervated the laity, and emboldened the 
clergy to pillage the laity, then in the 
time of Pope Gregory 1ſt. (vid. 1 Gib/on 


'| Cad. 544.) and ſoon after other canons 


were made, that biſhops abbots prieſts 


and faithful laymen were permitted the 


honour of burial in the church itſelf, and 
all other pariſhioners in the church-yard, 


on a pretence that their relations and 


friends on the frequent view of their ſe 
pulchres would be moved to pray for the 
good of the departed ſouls. 

And as the pariſh ptieſt by the canon 


| was the ſole judge of the merits of the 


dead 


6 X 
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the bairlal places of the ſaid pariſh, and a larger fee for every 1744, 5. 


— Pn 
Ax DREWI 
ag ainſt 
Caw- 


THORNE.., 


36 
| 1744, 5+ 


—ͤ E— 
H. 18 G. 2. 
Feb. 23d. 
In Chancery. 


The depoſi- 
tions of wit- 
neſſes profeſl- 


ing the Gen- 


too religion, 
who were 
ſworn ac- 
cording tothe 
ceremonies of 
their religion 
taken under 
a commitlion 
out of chan- 
cery, ad mit- 
ted to be read 


as evidence. 


o 


HILARY TERM, 18 Co. II. Chan, 


Ouichunp againſ/ BarKE. 


QEVERAL perſons reſident in the Eff Indies and profeſſing 


the Gentoo religion, having been examined on oath ad- 


miniſtered 


* 


N 9 


dead and the 
church, and he would only determine 
who was a faithful layman, they only 
were judged faithful, whoſe executor 
came up to the price of the prieft, and 
they only were allowed ' burial in the 
church, and the poorer ſort were buried 
in' the church-yard. But in neither caſe 
was any fee claimed or pretended to be 
due for the celebration of the office. 
But in the firſt caſe as the church was 


the reQor's freehold, the payment was 
made in conſideration of breaking the 


ground and floor, and the ſum was con- 
tracted for; and in the latter caſe ſome 


ſmall voluntary oblation was frequently 


out the conſent of or till the oblation was 


made, and which by length of time has 
growrr up in many pariſhes into a cuſ- 
tomary payment; and yet Lyndwood 
Lib. 5. tit. 2. fo. 278. condemns it as Si- 


NO Ny. 


This. affair of burial ſoon growing 


very profitable, a new canon was made, 


(Vid. 1 Gihſen 543.) That no perſon 
was to be buried out of his pariſh with- 


paid to the parochial miniſter. But it is 


worth while to obſerve that none of theſe | 


canons are in force here at this day; and 


I think the only canon now admitted and 
received by our laws relating to this 


queſtion is the canon 68 of the canons 
1603, which is in theſe words; No mi- 
niſter ſhall refuſe or delay to bury any 
corpſe that is brought to the church or 
church- yard on convenient warning 
given him thereef;“ and this ſeems a. 
kind of tranſcript of the old Jaws. Jus 
ſepulturæ vel ſacramenta eccleſiæ nulls 
dene gentur ob defeQum pecuniæ ; Lynd- 
wood page 278. '- 
And the burial of the dead is (as I ap- 
prehend) the clear duty of every pa- 


+. 


| 


| 


rochia) pricſt and miniſter ; and if he 


that they were not due by common 


23 


fitneſs, of burial in the | neglect or refuſe to perform the office, he 


may by the expreſs words of the canon 
86 be ſuſpended by the ordinary for three 
months: And if any temporal inconve. 
nience ariſe as a nuſance from the ne- 
glect of interment of the dead corpſe, he 
is puniſhable alſo by the temporal courts, 
by indictment or information, H. 7 G. 1. 
B. R. That court made a rule on Mr. 
Taylor, rector of Daventry in Northam 
ton/hire, to ſhew cauſe why an informa- 
tion ſhould not be filed, becauſe he ne- 
glected to bury a poor pariſhioner who 
died in that pariſh. | | 
It is worth obſervation that no ancient 
or modern conſtitution or canon fixed or 
pretended to fix any fee either for ſepul- 
ture or the burial office; and Lyndwooa 
(ubi ſupra) calls it fimony. The truth 


is, the ' canons could not fix any fee; for 


Lord Holt, in Salk. 332., truly ſays that 
the canons cannot take any money out of 
laymen's pockets. Thus much is ſuff- 
cient for the firſt head, how ſepulture 


{ ſtood at the canon law. 
Now, Secondly, to conſider how it 


ſtands by the common law. My Bro- 
ther VMynne attempted to prove that the 
burial fee was the ſame as the corſe pre- 
ſent, or mortuary ; and cited 21 H. 8. 
c. 6, to ſhew that 3 3. 44. was the leaſt 
ſum by the ſtatute paid for a mortuary. 


If he had been pleaſed to cite the pream- 


ble, he would ſee how the poor labourers 
and others were ſqueezed by the clergy. 

And Dr. Gibſon does by no means like 
that ſtatute (vid, 2 Grbſor, 745.) But 
there is no colour to imagine that a pre- 
ſent made on the burial of the dead, 


| which was a gift by way of recompence 


for ſubtracting perſonal tythes and offer- 
ings, a kind of commutation, is like 
to a burial fee; vid. 2 If. 491. And 
even in mortuaries it is to be noted 


right, 
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| miniſtered according to the ceremonies of their religion under 1744, 5. 


a commiſſi on ſent there from the Court of Chancery, it became 
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right, but by cuſtom only. The word 
« corſe”” is the ſame as ** corpſe.” 80 
that cotſe preſent is a gift with the 
dead body. However this may be, this 
is moſt clear and certain, that by the 
common law of England, no fee is or 
ever was due for baptiſm or burial, which 
is de jure or of common right; and 
where any fee is due, it muſt be by the 
cuſtom oſ the particular pariſh or place, 
which cuſtoms like all other cuſtoms (if 
controverted) is triable and determinable 
only in the King's temporal courts by the 
King's temporal Judges. To this pur- 
poſe I cite Burdeaux v. Dr. Lancaſter et 
al. Hil. 9 N. z. Salk. 332, but more 
fully reported, Cafes I. 3. fo. 171 (1). 
Burdeaux a French Proteſtant had his 
child baptized at the French church in the 
Savoy, and Ds. Lancaſter vicar of Saint 
Martin's in the fields, in which pariſh 
the Savoy was, together with the pariſh 
cerk libelled, againſt him for the fee of 
25. 6d. for the vicar and 15s. for the 
clerk; and per Holt no fee is due of com- 
mon right for baptiſm or burial, and 
where due it muſt ariſe from cuſtom, and 


the duty muſt be performed; and he al- 


lowed the caſe in Hob. 175 to be law; 
and upon folemn argument a prohibition 
was granted. 2 Lurto. 1030. Anderfon v. 
Walker Sacramenta debent eſſe libera; in 
the caſe of a baptiſm fee. And in Salt. 
234. The dean and chapter of Exeter's 
caſe, it was adjudged that no fee is due 172 
burial, unleſs by cuſtom. 

But thoſe few caſes are ſufficient on | 
this head; ſince the defendant's counſel] 
candidly owned this point, that no burial | 
fee was due of common right, and not | 
due without the help of a cuſtom; and 
this brings me to 
The third and laſt plot which we think 
to be a very clear and a ſhort one, whether 
Dr. en, TI to. the fee of 3 4% d. 


(1) 12 Mad. 171. 
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| for the burial of Ann Micklebrough in the 


newcemetery of Saint George's Bloomſbury. 

Had the right of Dr. Vernon depended 
on the canon law only, it would not have 
aſſiſted him. Had it depended on cuſtom, 
it would have helped him in the pariſh of 
Saint Giles, if he were rector there. 
But this. right depends neither on the 


common law or cuſtom, but on the plain 


clear and expreſs words of two acts of 
parliament, which have deſtroyed the 
cuſtomary payment of 35. 44. in ſuch 
part of Saint Giles's pariſh as is now | 
part of Saint George's Bloomſbury, and 


introduced a parliamentary payment and 


a new method of aſcertaining adjuſting 
affixing and ſettling the but:al fees. 
The words of 10 A. c. 11. /. 21. are 
theſe; It is enacted and declated that 


all parochial cuſtoms uſages bye-laws and 
privileges as are now in force or uſe 


within any preſent pariſh which ſhall be 
divided by virtue of this act ſhall, not- 
withſtanding ſuch diviſion, continue and 
be in ſorce as well in and for every new 
pariſh, as in and for ſuch pariſh as ſhall 
remain to the preſent parochial church 
&c.” If this clauſe had ſtood without 
any variation, we are of opinion, that 


Dr. Vernon would be entitled to receive 


the ſum of 35. 44., which the verdict 
finds to be the cuſtomary fee due to the 
rector of Saint Giles on the burial of every 
pariſhioner. And we are of opinion that 
this clauſe hath clearly transferred and 
catried over to the new pariſh of Saint 
George's Bloomſbury all legal and reaſon- 
able cuſtoms in Saint Giles's, and even 
though the new-cemetery of Saint George's 
Bloomſbury was never any part of Saint 
Giles's, But ſect. 31. has varied the 
twenty-firſt ſection, and enacts, That 
it ſhall and may be lawful for the com- 
miſſioners or any five of them to aſcer- 


tain the ſum of money that ſhall be paid 
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a queſtion whether thoſe depoſitions could. be read in evidence 


here; and the Lord Chancellor, oo conceiving it to be a queſtion 
of conſiderable importance, deſired the aſſiſtance of Lee Lord 


Chief Juſtice B. R., Mille, Lord Chief Juſtice C. B., and the 


Lord Chief Baron Parker, who after hearing the caſe argued 
were unanimouſly of ieee that the W ought to be 


5 read: 


to each church for every burial in any of 


ſioners or any five of them are empoyered | 


The caſe is ſhortly pd in 1 Wi 72 34 and more fully in 


1 _ 21. The following opinion was Sev by 


Willes Lord Chief Juſtice C. B. «7 could ſatisfy myſelf 
by merely ſaying that as to the preſent queſtion I am of the 
' fame opinion as the Lord Chief Baron: but as this is in a 


great meaſure a new caſe, as it is a queſtion of great importance, 
and as ſo much has been ſaid by the counſel on both ſides, I 


believe it will be expected that I ſhould give my reaſons for 
the opinion which I am going to give, though in the courſe 
of my argument I muſt neceſſarily touch upon many things 
that have been already better expreſſed by the Lord Chief Ba- 


ron. 


— 


to the rector and each officer belonging | | oe _ pariſh- -officers for every ſuch 
urial.” 


the cemeteries or church-yards by this act So that until the commiſſioners and 
intended to be purchaſed.” veſtry have fixed the ſum to be-taken and 
And the ſtatute 3 G. 2. c. 19. ſect. 5+, | the ſame regiſtered neither the doctor as 
after taking notice of former ſtatutes, | rector, or any of the parochial officers, 
ſuperadds ſeveral conditions precedent to | can take 35.44. or any fee for the bu- 
the rector's right of a burial fee. Where: rial in the new FORMAT in Saint George's 
as by the ſaid recited acts the commiſ- | Bloamſtury. 
The commiſſioners and 900 have an 
to aſcertain the ſums of money that ſhall arbitrary power to ſettle the ſum, which 
be paid to each officer belonging to each may be more or leſs than 45. 4d. in the 
new church, be it enacted that the com- | gold pariſh, When it is ſettled and te- 
miſſioners with the conſent of the veſtry | giſtered, the rector will be legally entitled 
ſhall have full power to fix and aſcertain ¶ to the ſum fo aſcertained, But it is not 
what ſums ſhall be paid to the rector and aſcertaihed and regiſtered 3 therefore | 
each officer of the new church of Saint: Judgment muſt be for the plaintiff,” 
George $. Bloomſbury for or in reſpeR of | reer was 
any burial, which ſums when fo aſcer- brought on this judgment in B. R.; and 
tained ſhall be regiſtered i in Doctors Cam- in eee term 22 G. 2. the judg- 
mons, and when ſo_ regiſtered ſhall be | ment of CG. B. was affirmed. „ MS. 
deemed and are hereby declared to be the Abney Js 
ſums that ſhall be paid to the ſaid rec- | 
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| Though i it be neceſſary only to give my opinion bre the 1744, 5. 
| depoſitions taken in the preſent caſe can be read or not, yet it 9,0, 
may be proper in order to come at this particular queſtion, in ee 
the firſt place to confider the general queſtion, whether an in- 2 
Fidel, I mean one who is not a chriſtian, for in that caſe Lord 
Coke certainly meant it, can be admitted as a witneſs in any caſe 
whatſoever. If I thought with my Lord Coke that he could 
not, I muſt neceſſarily be of opinion that the depoſitions in the 
preſent caſe could not be read as evidence. On the other hand, 
if I thought that infidels in all caſes and under all circumſtances 
ought to be admitted as witneſſes, the conſequence would be 
as ſtrong the other way, that theſe depoſitions ought to be read. 
But if I ſhould be of opinion (and I ſhall certainly go no 
further) that ſome infidels in ſome caſes and under ſome cir- 
.cumſtances may be admitted as witneſſes, it will then remain 
to be conſidered, whether theſe infidels, who are examined 
in the cauſe under the circumſtancgs .in which they PE in 
this —_ are legal witneſſes or not. 


As 'to the general queſtion, Lord Coke has reſolved it in the 

2 0 Co. Lit. 6.6. That an infidel cannot be a witneſs; 
and it is plain by this word infidel” he meant Fews as well 
as Heathens, that is, all who did not believe the chriſtian reli- 
gion. In 2 Inf. 507. and many other places, he calls the 
Jews Jnfidel Jews ; and in the 4 It. 155, and in ſeveral other 
paſſages of his books, he makes uſe of this expreſſion 72:1 
Pagans, which plainly ſhews that he compriſed both Jews and 
Heathens under the word Tnfidels ; and therefore Serjt. Hawkins 
{though a very learned pains-taking man) is plainly miſtaken 
in his Zifory of the Pleas of the Crown, 2 vol. p. 434., where 
he underſtands Lord Cole as not excluding the Ferws from being 
witnefſes, but only Heathens. But Lord Chief Juſtice Hale 
underſtood this in another ſenſe in that remarkable paſſage of 
his, which I ſhall mention more particularly by and bye. I 
ſhall therefore take it for granted that Lord Coke made uſe of 
the word [nfidels here in the general ſenſe; and that will, I 

think, greatly leſſen the authority of what he ſays ; becauſe long 
before his time, and of late almoſt ever ſince the Jews have 
returned into England, they have been admitted to be ſworn ag 
witneſſes. But I think the counſel for the defendant ſeemed to 


6X miſtake 
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miſtake the reaſon upon which Lord Cole went. For he . 
tainly did not go upon this reaſon, that an infidel could not 
take a chriſtian oath, and that the form of the oath cannot be 
altered but by act of parliament: but upon this reaſon, though 
J think a much worſe, that an infidel was not fide dignus nor 
worthy of credit; for he puts them in company and upon the 
level with ſtigmatized and infamous perſons. And that this was 
his meaning appears more plainly by what he ſays in Calvin's 
caſe, 7 C. 17. b., that all infidels are in law perpetual enemies; 
for between them as with the devils, whoſe ſubjects they are, 
and the chriſtians there is perpetual hoſtility, and can be no 
peace. For as the apoſtle ſaith 2 Cor. 6. v. 15; quæ conven- 
tio Chriſti cum Balial? Quæ pars fideli cum infideli? Infideles 
ſunt Chriſti et chriſtianorum inimici. And herewith agreeth 
the book in 12 H. 8. fol. 4, where it is holden that a Pagan 
cannot maintain any action at all. But this notion, though ad- 
vanced by ſo great a man, is I think contrary not only to the 
the ſcripture but to common ſenſe and common humanity. 
And I think that even the devils themſelves, whoſe ſubjects he 
ſays the Heathens are, cannot have worſe principles; and be- 
ſides the irreligion of it, it is a moſt impolitic notion and would 
at once deſtroy all that trade and commerce from which this 
nation reaps ſuch great. benefits. We ought to be thankful to 
providence for giving us the light of chriſtianity, which he has 
denied to ſuch great numbers of his creatures of the ſame ſpe- 
cies as ourſelves. We are commanded by our Saviour to do 
good unto all men, and not only unto thoſe who are of the 
bouſehold of faith. And Saint Peter ſaith Ache 10. v. 34: 35. 
That “God is no reſpector of perſons, but in every nation he 
that feareth him and worketh righteouſneſs is accepted with 
him.” It is a little mean narrow notion to ſuppoſe that no 


one but a chriſtian can be an boneſt men. God has im- 


planted by nature on the minds of all men true notions of vir- 
tue and vice, of juſtice and injuſtice, though  Heathens perhaps 
more frequently act contrary to thoſe notions than chriſtians, 
becauſe they have not ſuch ſtrong motives to enforce them. 
But (as Saint Peter ſays) there are in every nation men that 
fear God and work righteouſneſs; ; ſuch men are certainly fide 
digni and. very proper to be admitted as witneſſes. I will not 
repeat what was ſaid by Sir George Treby in the caſe of mono- 
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©; plies in the State Trials, vol. 7. p. 502, of this notion of 1744, f. 
Lord Goke's s, and which was cited by one of the counſel, but 88 
4 think that it very well deſerves every epithet that he has be- Saif 5 
towed on it. I have dwelt the longer upon this ſaying of his, N 

becauſe I think it is the only authority that can be met with to 
ſupport this general aſſertion, that an infidel cannot be a wit- N 
neſs. For though it may be founded upon ſome general 
ſayings in Brafon, Fleta, and Briton, and other old books, 
thoſe I think of very little weight, and therefore ſhall not re- 
peat. them; firſt, becauſe they are only general dicta; and in 
the next place, becauſe theſe great authors lived in very bigotted 
Popiſh times, when we carried on very little trade except the - > 
trade of religion, and conſequently our notions were very nar- 
row, and ſuch as I hope will never prevail again in this coun- 
try. As to what is ſaid by that great man the Lord Chief Juſ- 
tice Forteſcue in his book De Laudibus, b. 26, that witneſſes are 
to be ſworn on the holy evangeliſts; he is ſpeaking only of the 
oath of a chriſtian, and plainly had not the preſent queſtion at 
all in his contemplation. To this aſſertion of my Lord Coke's 
(beſides what I have already ſaid) I will oppoſe the praQtice 
of this kingdom before the eus were expelled out of it by the 
ſtat. 18 E. 1. For it is plain both from Madox's Hiſtory of the 
Exchequer, p. 167 and 174, and from Seid. vol. 2. p. 1469, 
that the Fezes here in the time of King Fobn and Henny the. 
Third were both admitted to be witneſſes and likewiſe to be 
upon juries in cauſes between Chri/tians and Jeu, and that 
they were ſworn upon their own books or their own roll which 
is the ſame thing. I will likewiſe oppoſe the conftant practice 
here almoſt ever fince the Fezos have been permitted to come back 
again into England; viz. from the 19 Car. 2., (when the cauſe 
was tried which is reported 2 Kehle 314,) down to the preſent 
times, during which I believe not one inſtance can be cited in 
which* a Jer was refuſed to be a witneſs and to be ſworn on 
the Pentateuch. To this aſſertion I ſhall likewiſe oppoſe the 
very great authority of Lord Hale, 2 vol. 279. And though 
this has often been mentioned by the counſel, it is ſo full of 
law, of good ſenſe, and the ſpirit of chriſtianity, that 1 think 
it cannot be repeated too often; decies repetita placebit. It 
is ſaid by Lord Cote that an infidel is not to be admitted as a 
witnels ; 
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1744, 5 | witneſs; the conſequence of which would be that a Few, who 
Ourceuxy Only owns the Old T:flament, could not be a witneſs, But I 
aXehe take it that although the regular oath, as it is allowed of by the 
Laws of England i is tactis ſacroſanQis Dei Evangeliis, which 
ſuppoſeth a man to be a chriſtian, yet in caſes of neceſſity, as 
in foreign contracts between merchant and merchant which are 
many times tranſacted by Jeuiſb brokers, the teſtimony of a 
Few tacto libro legis Moſaicz is not to be rejected, and is uſed 
(as I have been informed) amongſt all nations. Yea the oaths 
of idolatrous infidels have been admitted by the municipal laws 
of many kingdoms, eſpecially fi, juraverint per verum Deum 
ereatorem; and ſpecial laws are inſtituted in Spain touching 
the forms of the caths of infidels; vid. Covarruviam, tom. 1. 
p. 1. de juramenti forma.” And he mentions' a caſe where 
it would be very hard if ſuch an oath. ſhould not be taken by 
a Turk or Jew, which he holds binding; for poſſibly he 
might think himſelf under no obligation if he were ſwortt ac- 
cording to the uſual form of the Courts of England : but theti 
it muſt be agreed that the credit of ſuch teſtimony muſt be left 
to the jury.” Upon this citation of Lord Hale out of Covar- 
ruviam | thall ſay once for all, that I do not lay any great ſtreſs 
on the citations out of the Civil Law Books, not only becauſe 
I think the preſent caſe does not want them, but likewiſe be- 
cauſe they only ſhew that there are particular laws and edicts 
in other countries which determine this queſtion there, and 
therefore they are not ſo applicable to the . preſent caſe, ſince 
it is not pretended that there is any act of parliament, which 
has ſettled this matter. - This uſe indeed, and this only, can be 
made of theſe citations to ſhew that the opinion of the legiſla- 
ture in other countries has been for admitting this ſort of evi- 
dence. | „ | 


The laft anſwer. that I ſhall give to this aſſertion of Lord 
Coke's, as explained in Calvin's caſe are his own words in bis am 
Inf. p. 155. © Feedus' pacis or commercii, {ſaith he,) though 
not mutui auxilii, may be ſtricken between a Chriſtian Prince 
and an Infidel Pagan; and as theſe leagues are to be eſtabliſhed 
by oath, a queſtion will ariſe whether the Infidel or Pagan 


Prince may (wear | in this calc * falſe gods, ſince he thereby 
| offendeth 


25 
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ffendett the true God by giving worſhip to falſe gods. This 1744, 5. 
doubt (faith he) was moved by Publicola to Saint Auguſtine, Ouiclvxo 
who thus reſolveth the ſame; He that taketh the credit of . 

him who ſweareth by falſe gods not to any evil but good, he 
doth not join himſelf to that ſin of ſwearing by devils but is 
partaker with thoſe lawful leagues, wherein the other keepeth 
bis faith and oath; but if a chriſtian ſhould anyways induce 
another to ſwear by them, he would  grievouſly ſin. But 
ſeeing that ſuch leagues are warranted by the word of God, 
all incidents thereto are permitted.” This is (I think) as in- 
conſiſtent as poſſible with his notion that an infidel is not fide 
dignus, and a full anſwer to what he ſaid in Calvin's caſe on 
this head; and therefore I ſhall leave him here, having (I think) 
quite deſtroyed the authority of his general rule, that none but 

a chriſtian ought to be admitted as a witneſs. 


1 ſhall now .proteed to explain the nature of an oath, which 
will I think contribute very much towards the determination of 
the general as well as the prelegt queſtion. If an oath were 
merely a chriſtian inſtitution, as baptiſm, the ſacrament, and 
the like, I ſhould be forced to admit that none but a chriſtian 
could take an oath. But oaths were inſtituted long before 
chriſtianity was made uſe of to the ſame purpoſes as now, 
were always held in the higheſt veneration, and are almoſt as 
old as the creation. Juramentum (according to Lord Coke 
bimſelf) nihil aliud eſt quam deum in teſtem vocare; and 
therefore nothing but the belief of a God and that he will re- 
ward and puniſh us according to our deſerts is neceſſary to 
qualify a man to take an oath, We read of them therefore in 
the moſt early times. If we look into the ſacred hiſtory, we 
have an account in Geneſis, c. 26. v. 28. and 31; ; and again Ge- 
nefis, c. 31. v. 53, that the contracts betwixt aac and Abimelech, 
and between Jacob and Laban, were confirmed by mutual 
oaths; and yet the contracting parties were of very different 
religions, and ſwore. in a different form. It would be endleſs 
to cite the places in the Old Teftlament where mention is made 
of taking an oath upon ſolemn occaſi6ns, and how great a 
reverence was always paid to it. I ſhall only take notice of 
4hree, one in Nu. 30, 2. © He that ſweareth an oath bindeth 
6.&- - | his 
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his fo foul with a bond. Another in Deut. c. 6. v. 13. Thon 
ſhalt fear the Lord thy. God, and ſwear by his name.“ And 


another. Pſalms 15. v. 5. Where a rightequs man is deſcribed 
in this manner, One who. {wearerh. unto, his neighbour and 
Aire him not, though: it, nende Wia aun hindrance.” 


; ut the paſſh ges of the New Fe 8 mention is 


A made of an oath; it is plain that it continued to be uſed in the 


ſame manner, and to be had in the ſame, if not greater, vene- 


C ration after the coming of our Saviour. The Nature of an oath 


was | not at all altered, only as the promiſe of rewards and pu- 
niſhments 3 in another. world was then more clearly revealed, the 
obligation of an oath grew | much ſtronger, and thoſe who were 
really chriſtians were 1 under a greater apprehenſion of breaking 
it. An oath for confirmation faith Saint Paul) is an end of 
all ſtrife,” Heb. c. 16. And I cannot forbear mentioning one 


| Paſſage more out of the New Teftament to ſhew what great re- 


verence was :paid to an oath even by the moſt wicked men; and 
under what great apprehenſions they were of breaking it. It 
is in Matt. c. 14. v. 6 to 9., and it 1s related in the ſame man- 
ner by Saint Mark, c. 6.-v. 23 to 26, that Herod having ſworn 
ito Herodias that whatſoever ſhe aſked of him he would give it 
her, though he was exceeding ſorry when ſhe aſked of him the 
head of Saint Jobn the Baptiſt, yet for his oath's ſake and the 
ſake of them who fate with him he would not reject her, 
And I cannot help likewiſe in this place (though a little out 
of courſe) taking notice of what 4 is faid by Lactantius on this 
ſubject, that ſome in his time, who were ſo very wicked as not 
to be afraid even of committing murder, had yet ſuch a vene- 


ration for an oath and ſuch a dread of being foreſworn that 


Iu purged * their.oaths they durſt not deny the fact. 


If we look i into — authors, we ſhall find pretty much 
«the ſame account of an oath. 1 ſhall mention only-two or 
three of the moſt ancient and-beſt of them. It appears in ſe- 


veral places in Homer, that not only his heroes but likewiſe his 


gods, whom he repreſents as gods of the ſecond rank fubject 
to ont ſupreme being, frequently confirmed their promiſe or 
threats with an oath, and that they were then looked upon as 


analterable, 3 the one in his book 4 
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Aru, and the- biber lin another bock, it is ſaid 
chat horrible misfortunes and puniſhments will befal thoſe who 
ſwear falſely. 80 in the beginning of Pythagoras's Golden 
Verſes, conſidering an oath as very ſacred and as a ſort of re- 
ligious worſhip. And Hieroclet, who is very large in his com- 
ment on this paſſage, ſays an oath was looked upon by the an- 
cient fathers as one of the moſt ſolemn acts of religion. I ſhall 
conelude with Cicero, who never ſpeaks of an oath but with the 
greateſt reverence, and as the ſtrongeſt tie which can be laid 
upon men, Nullum vinculum (ſays he) ad aſtringendam fidem 
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majores noſtri arctius jurejurando crediderunt. To theſe great | 


authorities I ſhall only beg leave to add the ſentiments of two 
modern writers, but writers of very great credit, I mean Grotius 
de jure belli et pacis.; lib. 2. c. 13. /.1. His words are, Apud 
omnes populos et ab omni ævo circa pollicitationes promiſſa et 
contractus maxima ſemper vis fuit jurisjurandi. And Tilotſon's 
Sermons, vol. 1. p. 241. where he ſays that It is the general 


practice of mankind, which has univerſally obtained in all ages 
and nations to confirm things by an oath in order to the ending | 


.of differences.” 


Tri is very plain from what T have ſaid that the ſubſtance of 


an oath has nothing to do with Chriſtianity, only that by the 
Chriſtian religion we are put ſtill under great obligations not to 
be guilty: of perjury: the forms indeed of an oath have been 
ſince varied, and have been always different in all countries ac- 
eording to the different laws religion and conſtitution of thoſe 
countries. But till the ſubſtance is the ſame, which is that God 
in all of them is called upon as a witneſs to the truth of what 
we ſay. Grotiut in the lame chapter ſect. 10. ſays, forma juriſ- 


jurandi verbis differt, re convenit. There are ſeveral very dif- 


ferent forms of oaths mentioned in Seiden, vol. 2. p. 1470. 
but whatever the forms are he ſays that-is meant only to call 
God to witneſs to the truth of what is ſworn; © ſit Deus teſtis,” 
* fit Deus vindex,” or © ita te Deus adjuvet, are expreſſions 
promiſcuouſly made uſe of in Chriſtian countries; and in ours 
that oath hath been frequently varied; as . ita te Deus adjuvet 
tactis ſacroſanctis Dei Evangeliis; ita &c et ſacroſancta Dei 
| Evangelia ;” * ita &c et omnes ſancti.“ And now we keep 


12 | indeed 


** theſe words in the oath, © ſo help you God,” and which 


548 
1744s 5. 

— _—__ 
OMicuuny 


againſt 
RKER,. 


HILARY TERM, 18 Geo: II. Chan, 
indeed are the only material words, and which any heathen Who 
believes a God may take as well as a Chriſtian. The kiffing the 
book here, and the touching the bramin's hand and foot at 
Calcutta, and many other different forms which are made uſe of 


in different countries, are no part of the oath; but are only 
ceremonies invented to add the greater ſolemnity to the taking 


of it, and to expreſs the aſſent of the party to the oath when 


he does not repeat the oath itſelf: but the ſwearing i in all of 
them, be the external form what it will, is calling God Almighty 
to be a witneſs, as is clear from theſe words of our Saviour in 
Maithew, chap. 23. v. 21. and 22. Whoſo ſweareth by the 
Temple ſweareth by it and him that dwelleth therein; and he 
that ſweareth by Heaven ſweareth by the Throne of God and 


by him that fitteth thereon.” As to what was ſaid by the 


counſel that Chriſtianity is part of the law of England, (which 


0 certainly true as it is here eſtabliſhed by laws) and that there- 


fore to admit the oath of a heathen is contrary to the law of 
England ; it appears from what T have already laid down that 
there. is nothing in that argument, fince an oath is no more a 
part of Chriſtianity than of every other religion in the world. 
There is likewiſe as little in another argument which was made 
uſe of, that an oath cannot be altered but by act of parliament; 
for the form of an aſſertory oath here hath been frequently 
varied (as I have already obſerved). And what Lord Coke ſays 
in the 2 Inſt. 479. and 3 Inf. 165, that an oath cannot be 
altered, nor a new one impoſed, but by authority of parliament 
plainly relates only to promiſory oath or oaths of office as thoſe 
of Privy Counſellors, Judges, Sheriffs, and the like, and not at 
all to oaths taken by witneſſes. As to the paſſage mentioned out 
of the State Trials where the Lord Chief Juſtice aſked if the wit- 
neſs were a Chriſtian or not, who appeared to be otherwiſe by 
his mien and dreſs and was going to take the common oath, 
and as to what was ſaid that Lord Chief Juſtice Eyre once re- 
Fuſed to ſwear a man on the Evangeliſts who was not a Chriſtian, 
and that Lord Chief Baron Gilbert did the fame to one who 
when aſked whether he believed in Chriſt declared that he did 
not know who Chriſt was; very little can be inferred from either 
of - theſe-inſtances, ſince it does not appear that the fact, to 
which the witneſs was going to be ſworn, aroſe in a foreign 
country, or that it was a mercantile cauſe, or that it was ever 


- infiſted 
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© fifa pn by the covnſel that. the witoes ſhquld. be examined 
"in any other manner than in the common form upon the Holy 
Evangeliſts. 


Having now I think colfciently ſhewn that Lat Coke s rule is 
without foundation either in ſcripture, reaſon, or law, that I 
may not be underſtood in too general a ſenſe, I ſhall repeat it 
over again, that I only give my opinion that ſuch infidels who 
believe a God and that he will puniſh them if they ſwear falſely, 
in ſome caſes and under ſome circumſtances, may and ought to 
be admitted as witneſſes in this though a Chriſtian country (a). 
And on the other hand I am clearly of opinion that ſuch in- 
fidels (if any ſuch there be) who either do not believe a God, 
or, if they do, do not. think that he will either reward or puniſh 
them in this world or in the next, cannot be witneſſes in any 
caſe nor under any circumſtances, for this plain reaſon, becauſe 
an oath cannot poſſibly be any tie or obligation upon them, I 
therefore entirely diſagree with what is reported to have been 
ſaid by Lord Chief Juſtice Ley in 2 Rol. Rep. 346. Tr, 21 Jam. 1. 
B. R., that in the trials of matters ariſing beyond fea we ought 
to allow ſuch proof as they beyond ſea would allow. This 


would be leaving this point on ſo very looſe and uncertain a 


foot, that I cannot come into it; for if this rule were to hold, 
confidering in what a ſtrange manner juſtice is adminiſtered in 
ſome foreign parts, God knows what evidence muſt be admitted. 

Nor can I agree with the reſolution in the caſe of 4 Ip v. Bows= 
trell, Gro. Fac. 541, 2. M. 17 J. 1. B. R. where it was 
holden that a certificate under the ſeal of the miniſter at Utrecht 
and of the ſaid town of the marriage of two. perſons there, and 
that they cohabited together as man and wife, was a ſufficient 
proof. To admit the certificate of the miniſter of the fact of 
the marriage at a place where there is no biſhop. might perhaps 
be equal and be reſembled to the certificate of the biſhop (5) here, 


which is in ſome cafes concluſive evidence of a marriage. 


But I am clearly of opinion that the certificate of their co- 
' habiring together ought not to have been admitted. For our 


(a) dee John Morgan' s cafe, Leach. | late Lord Chief Juſtice (Eyre) of. the 
| Cre. Caf. 58. where a Mahometan was | Common Pleas on the ſubject of the 
ſworn upon the Koran at the Old Bailey, | Biſhop's certificate of a marriage in I- 


in a proſecution for a capital -offence. derton v. Ilderton, 2 H. Bl. * 8 


=o See a learned argument of the ' 153, et ſeq. 
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1744.5 · law never allows a certificate of a mere matter of fact (a) not 
TT coupled with any matter of law, to be admitted as evidence. 
27422 Even the certificate of the King under his ſign manual of a 
matter of fact, (except in one old caſe in Chancery Hob. 21 3.) 
bas been always refuſed; and it would be ſtrange if we ſhould 
give greater credit to the certificate of a miniſter at Urrecht than 
0 to that of the King himſelf. Beſides it is not the beſt evidence 
that the nature of the thing will admit, but the proper and 
uſual evidence of a fact ariſing beyond ſea is an affidavit or de- 
poſition taken before a public notary and certified to be ſo under 
the ſeal of the place or the principal officer of the place, which 
has been admitted as evidence in ſome caſes, where it would be 
too expenſive, conſidering the nature of the cauſe, to take out 
a ſpecial commiſſion. © Before I conclude this head I muſt beg 
leave again to take notice of what is ſaid by Lord Hale, that it 
muſt be left to the jury what credit muſt be given to theſe infidel 
witneſſes.  ' For I do not think that the ſame credit ought to be 
given either by a court or a jury to an infidel witneſs as to a 
Chriſtian, who is under much ſtronger obligations to ſwear 
nothing but the truth. The diſtinction between the competency 
and credit of a witneſs is a known diſtinction, and many wit- 
neſſes are admitted as competent to whoſe. credit objections may 
be afterwards made. The rule of evidence is that the beſt evi- 
dence muſt be given that the nature of the thing will admit. 
"The beſt evidence which can be expected or required according 
to the nature of the caſe muſt be received; but if better evidence 
be offered on the other fide, the other evidence, though ad- 
mitted, may happen to be of no weight at all. To explain 
vrhat I mean; ſuppoſe an examined copy of a record' (as it cer- 
-tainly may) be given in evidence; if the other ſide afterwards 
produce the record itfelf, and it appears to be different from the 
copy, the authority of the copy is at an end. To come nearer 
to the preſent caſe; ſuppoſing an infidel who believes a God 
-and that he will reward and puniſh him in this world, but does 
-not believe a future ſtate, be examined on his oath{as I think he 
-may,) and on the other fide to contradict him a Chriſtian is 


(a) But fee an inſtance to the-contrary | mayor of Bourdearx, it ſhall be tried by 
in the ancient law. 9 Co. 31. b.; Co. Lit. | the certificate of the mayor of Bour- 
74. 4. If it be alleged in avoidance of | deaux.” 4 Ed. 4. . ao 6 D. 8 
an outlawry that the defendant was in pri- E. veg _ 

don at Beurdeaux in the ſervice of the 1 5 
| 4 examined, 
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examined, who believes a future ſtate and that he ſhall be pu- 


551 
1744, 5. 


niſhed in the next world as well as in this, if he does not ſwear 0 


the truth, 1 think that the ſame credit ought not *o be given to 
an infidel as to a Chriſtian, becauſe he 1s plainly not under ſo 
ſtrong an obligation. 


I have now done with the general queſtion. And what I have 
ſaid upon that mult plainly ſhew of what opinion I am in re- 
ſpect to the preſent queſtion ; and therefore I ſhall be very ſhort 
as to that. I think, after what I have already ſaid, I need ſay 
nothing more to determine this point than barely to ſtate the 
facts relating to it as they ſtand now before the court. 


It is admitted that the cauſe is concerning a mercantile affair, 
which was tranſacted in a foreign heathen country, at Calcutta. 
It muſt be agreed that it is greatly to the advantage of this nation 


to carry on a trade and commerce in foreign countries, and in 


many countries inhabited by heathens and particularly in this 
town, in which we have eſtabliſhed a factory for that purpoſe. 
A trade was accordingly carried on there between the plaintiff a 
heathen and ſubje& of that country, and a Chriſtian merchant 
a ſubje& of England. It is inſiſted by the plaintiff that the 
Engliſh merchant, being greatly m his debt, withdrew into 
England and conſequently was not amenable to the courts of 
juſtice in that country, where if he could have tried his cauſe 
this evidence which is now in diſpute would have certainly been 
admitted, He followed his debtor into England, which was 


the only remedy that he had left, and filed his bill againſt him in 
the Court of Chancery here. No one will (I believe) now ſay 
that he had not a right to bring ſuch a ſuit, or that he is not 
entitled to juſtice, For though there was ſuch an old notion in 


popiſh times, and for ſome little time afterwards till the reform- 
ation was fully eſtabliſhed, that even an alien friend eſpecially if 
he were an inſidel could not ſue in a court of juſtice here, this 


moſt abſurd wicked and unchriſtian notion has (God be thanked) 


been long fince exploded, and will I hope never be revived 


again. It being admitted that he may bring his ſuit here, and 


conſequently that he is entitled. to juſtice, it follows that he muſt 
be at liberty to produce his evidence here in order to make out 
his caſe. And if he produce his evidence, it muſt be upon oath; 


for 
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for ! it woll be abfurd to gtve an infidel thete credit than 4 
Chriſtian, Which we muſt do if an infidel's evidence be neceflary 

in ordet to do Juſtice, and yet he cannot be examined upon 
oath; he muſt thetefore be examined upon oath in ſore ſhape or 
other. In order to obtain juſtice the plaintiff in this cauſe laid 
his caſe properly before the Court of Chancery, and prayed a 
commiſfion to Calcutta; and the Court of Chancery, I think very 
rightly and with great juſtice, ordered a commiſſion to go, and 
that the words © on the Holy Fvangeliſts” ſhould be omitted, 
and the word “ folemnly” inſerted in their room; and likewiſe 
very prudently directed that the. commiſſioners ſhould certify 
upon the return of the commiſſion in what manner the oath 
was adminiſtered to the witneſſes examined on the commiſſion ; 
and what religion they were of, The commiſſioners accordingly 
returned that the oath was adminiſtered to, the witneſſes in the 


ſame words as here in England, which fully anſwers the ob- 


jection (if there was any thing in it) that the form of the oath 
cannot be altered; and they certified that after the oath was 
read and interpreted to them, they touched the bramin's hand 
or foot, the ſame being the uſual and moſt folemn manner in 


which oaths are adminiſtered to witneſſes who profeſs the 


Gentoo religion, and in the ſame manner in which oaths are 
uſually adminiſtered to perſons who profeſs the Gentoo religion 
on their examination as witneſſes in the courts of juſtice erected 


by virtue of his Majeſty's letters patent at Calcutta; and they 
further certified that the witneſſes ſo examined were all of the 


Gentoo religion. This certificate, I think, fully anſwers the ob- 
jection that it does not appear that the witneſſes believe a God, 


or that he will puniſh them if they ſwear falſely ; which (as [ 


| have already ſaid) I admit to be requiſites abſolutely neceſſary 


to qualify a perſon to take an oath. I do not at all rely upon 
the books which were cited and which give an account of the 
Gentoo religion. But it is plain from the certificate itſelf that 
they believe and worſhip a God, and that they have prieſts for 
that purpoſe, which would be of no uſe if they did not believe 
that he would reward or puniſh them according to their deſerts. 
The certificate likewiſe anſwers this objection, that the oath 


being only read to the witneſſes it does not appear that they 


daid or id any * which ſignified their aſſent to it; for 
| 13 | touching 
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rourhiing the hand or foot of the prieſt after theſe. words © fo 1744, 5: = Np 
help me God, it being their uſual form, is as much ſignifying — 
their aſſent as kiſſing the book is here, where the party ſwearing br 4 
| lkewiſe ſays nothing.” And the caſe cited by Lord Chief Baron 
from 2 Sid. 6. Mich. 1657. plainly proves this, where Chief 

Juſtice Glyn was of opinion that Doctor Owens holding up his 

right hand was, ſufficient without touching the, book. And 

Lord Stairs in his Iſlitutes of the Laws of Scotland, p. 692, 

confirms this, where he ſays, © It is the duty of Judges in taking 

the oaths of witneſſes to do it in thoſe forms that will ' moſt 
touch the conſcience of the {wearers according to their perſua- 

fion and cuſtom ; and though quakers and fanatics deviating 
from the common ſentiments of mankind refuſe to give a 

formal oath, yet if they do that waned is N the ſame, 

it is materially an cnn 25 | 2 


The only obje&ion that remains againſt admitting this evi- 
dence is that theſe witneſſes will not be liable to be indicted for 
perjury z becauſe they are not ſworn ſupra ſacroſancta Def 
Evangelia, which words, as was infiſted, are neceflary in every 
ſuch indictment, and therefore they are not under the fame ob- 
ligations to ſwear truly as Chriſtian witneſſes are. But this ob- 
jection has been in a great meaſure already anſwered by the 
Chief Baron, and it may receive two plain anſwers; j firſt, that 
theſe words “ ſupra ſacroſancta Dei Evangelia, or tactis 
ſacroſanctis Dei Evangeliis” are not neceſſary to be in an in- 
dictment for perjury. They have been omitted in many in- 
dictments againſt Jews, of which ſeveral precedents have been 
laid before us; and they are not in the precedents of ſuch indidt - 
ments which I find in an ancient and very good book, entitled 
Weſt's Simboleography : but it is only there ſaid “ ſupra ſacra- 
mentum ſuum dixit et depoſuit” or “ affirmavit et depoſuit. 
Beſides this argument, if it prove any thing, proves a great 
deal too much; for if there were any thing in it, many depo- 
ſitions even of Chriſtians have been admitted, and many more 
muſt he admitted or elſe there will be a manifeſt failure of juſ- 
-tice, where the witneſſes are certainly. not liable to be indicted; 
for When che depoſitions of witneſſes are taken in another 
_— it er happens that they never come over hither, 
| 7B | or 
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1744, 5: or if they do calnot be indicted for N becauſe the fag was 
. Pere reel committed in another country. "Thoſe: therefore who are 
WM... plainly not liable to be indicted for perjury have often been, 
and for the ſake of juſtice muſt be, admitted as s witneſſes ; and 
fo there” is an end of bin W | LOT, | 


From what T have ſaid it is plain that my opinion is that theſe 
ore. ovght to be read! in evidence.“ 


£ ds. 2. A I IE EEE 
. nenen againſt HRNAVY KING, otherwiſe 


May iS. Hz NAU VAUGHAN KING. 


Adecluriion 7 | TEN R Yr King: er Heary 2 endhes King, of & was 
on promiſes 


againſt Jobn attached to anſwer Edward Evans, The declaration, 


| 4 4 which was in aſſumpſit for work and labour, deſcribed the de- 


A. T is bad; 

V ee fendant by the name of Henry. 

cannot have ___. £ 

two ms 2 

names, | The es L900 of in By bee 1 ; FO — 5 


Alt is a bad 


plea in abate- yi who, was attached by the name of Henry King ſays that 
—— he is not nor can be underſtood to be the ſame perſon againſt 


T is whom the ſaid. Edward bath, brought his action, becauſe his 
ſo and lo, name of baptiſm is Henry Vaughan and his ſurname King, and 
by the ſame name hath always been named and called, without 
this that his name of baptiſm is that of Henry alone, or by the 


name of baptiſm of Henry, alone he was ever named or called 


2 


„a 
4 


Pai to 1 

"The ion * that the - faid. ns 3 is and at 
pron, of ſuing forth the original writ and long before was 
called and known as well by the name of Henry alone as by the 
ſaid name of Henry Vaughan &c; and this he prays may be 
—_— of by the . 


The e demurred, and ſhewed for cauſe that the 
plaintiff replied new matter, and had concluded his replication 
to the country, when he ought to have concluded with an aver- 

ment. 93 770557 ved e 25 end eee 
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This caſe was argued on Wedneſday the 15th of May b Bel- 
field Serjt. for the defendant, and by Draper Serjt. for the 
8 0 and ** cen of the Court was now given by 


Fille, Lord Chief Juſtice fir Ming the pleadings) as fol- 
lows. 

1 « Upon this demurrer it now comes before the Court; and 

objeQions have been taken by my Brother Beljield to the declar- 

ation and the replication, and by my Brother Draper to the plea. 


The objeQion to the declaration was, that the defendant 1s 


ſued by two Chriſtian names, whereas a man cannot have two 


Chriſtian names at one and the ſame time; and for this my 
Brother Belfield cited Panton v. Chowles, Moor 897; Field v. 
Mino to, Cro. Elis. 897 ; and Watkins v. Oliver, Co. Fac. 558. 
The caſe in Moor of Panton v. Chowles is thus; the plaintiff, 
as adminiſtrator of Eleanor Dancaſtell, brought an action of 
debt againſt the defendant upon a bond entered into by him; 
he pleaded that Eleanor in her lifetime by the name of Ellen 
releaſed to him all actions and demands: the plaintiff replied 
non eſt factum Eleanoræ, on which iſſue was joined, and found 
for the plaintiff; and upon a motion in arreſt of judgment it 
was holden that theverdi& was right, for that a perſon cannot 
have two names of baptiſm at the ſame time. But the plead- 
ings may happen to be ſo that a perſon may be concluded by 
eſtoppel to ſay that his name is otherwiſe than that by which 
he has ſigned a deed (a). The caſe of Field v. A inlom in Cro. 
Elia. is thus; in debt on bond the plaintiff declared that the 


defendant James by the name of Jobn Winlow bound himſelf | 


in a bond to the - plaintiff; the defendant prayed oyer of the 
bond, and it appeared that the defendant had bound himſelf by 
| the name of Jobn, to which the defendant demurred; and all 


the Court held that the action lay not, for Jobn cannot be 


ames (5). The caſe of Watkins v. Oliver, in Cro. Fac. is much 
0 | 


(@) Vid. Smitfnr Smith, E. 17 G. 2. [ plaintiff might have replied that the de- 


ſup. 461. fendant was as well known by the one 
(6) But if the defendant had been ſued | name as the other, and given in evidence 


by the name of John, and had pleaded in | the defendant's ſignature to the bond by 


abatement that his name was James, the | the name of Jobn. 


% , 


the 
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the ſtrongeſt of the three. There the plaintiff declared avalaſt 
Edmind alias Edward Watkinr, that he by the name of Eamund 
was bound in a bond for tool., and for nonpayment the action 
was brought; the condition was that Roger Watkins ſhould pay 
tol. to the plaintiff upon ſuch a day. The defendant pleaded 
payment at the day, and iſſue thereupon, and found for the 
plaintiff, and judgment for him in. the King's Bench. But upon | 
etror brought in the Exchequer Chamber the judgment was re- 
verſed by all the juſtices and Barons, for Edward is bound and 
Edmind is ſued; which cannot be intended to be one and the 
ſame perſon; and no averment can help it, for one cannot have 
two Chriſtian names, and there can be no eſtoppel as this caſe 
4s. The caſe of Clarke v. Head in 1 Littw. 894 is thus; in 
debt on a bond the plaintiff declared that Sir Robert Clarke the 
defendant, by the name of Fob Clarke, became bound; the de- 
fendant pleaded non eſt factum, and on a ſpecial verdict judg- 
ment was given in the King's Bench for the plaintiff: but it 
was reverſed by the whole Court in the Exchequer Chamber. 
Many caſes were cited in 1 Zaitwwich as a foundation for this 
reverſal; among the reſt the caſes before mentioned and the 
caſe of Shotbolt in Dyer 279. b. Tr. 10 & 1 Elia. There an 
action of debt on a bond was brought againſt William Shotbolt ; 
and the plaintiff declared againſt him by the name of William 
Sbotbolt alias John Shotbolt. The bond appeared on the evidence 
to be made and ſigned by Jobn Shotbolt ; and upon a ſpecial 
verdict found the Court were of opinion that he could not re- 
cover in that action, but that the action ought to have been 
brought againſt him by the name of Jobn, and then he would 
have been eſtopped to ſay that his name was not Jobn, he 
having figned the bond by that name. Another caſe likewiſe is 
there ſaid to have been afterwards adjudged in the ſame manner 
between Turpin v. Faxon, Hil. 18 Elis. There is alſo cited in 
Luttvich tlie cafe of Maby v. Shepherd, where in an action of 
debt brought againſt John the executor of Edmund Shepherd, 
the bond ſet forth is ſaid to be the bond of Zamund : but upon 
oyer prayed it appeared that he was called Edward in the bond, 
and though it appeared that he ſigned it by his right name 
Eamund, and though on non eſt factum pleaded a verdict was 


Aa) Cre. Jac. 640. nl | 
14 | given 
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| given for the plaintiff, yet judgment was arreſted by the opinion 
| of: the armes, which 1 was I think going a * ** 
ein 4:76 ; 
However, . ee michs be my. own. opinion if this were 
a new point, I think I am obliged by theſe authorities, which 
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are moſt of them much ſtronger than the preſent caſe, to be of 


opinion that the writ and declaration in this caſe are not good. 


For theſe caſes are all upon bonds, where there is much more, 
reaſon; to ſay chat the defendant may have two names than in 
the preſent caſe. For in the caſe of a bond if the action be 
brought againſt the defendant by the name mentioned in the 
bond, he is eſtopped to ſay that that is not his name; and to 
be ſure he cannot ſay that bis right name is not his name; ſo 
that in that caſe he may in ſome ſenſe be ſaid to have two 
names. But the defendant cannot be ſaid in any ſenſe to have 
two names in the preſent caſe, which is an action on the caſe 
upon ſeveral promiſes and neither of them on a note. And 


therefore as no man can have two names at the ſame time, this 


declaration muſt be wrong. As to what is ſaid in Salk. 6. (a), 
that a man may have two names, the one of baptiſm and the 
other at confirmation, and that after confirmation his name of 
baptiſm does not ceaſe, no more can be meant, but that if before 
confirmation (for a man may not happen to be confirmed until 
after twenty-one) he executed any thing by his name of baptiſm 
he may be ſued by that name after his confirmation, But after 
confirmation he has no other name but the name that he then 
took (b) ; otherwiſe the rule would not hold (which yet is cer- 
tainly true) that a man cannot have two chriſtian names at the 
lame time. | 


As therefore I am of opinion that the declaration is not good, 
it is immaterial whether the plea or replication be good or not. 


But as objections have been made to both of them, I will ſay a 


little upon each. 


And firſt, as to the plea ; I am clearly of opinion that it is 
not good, for that it is no anſwer to the plaintiff's declaration. 


For he only ſays that his name of baptiſm is Seeg . 


(a) Holman v. Walden, Salk. 6. ] Garoch, Chief juſtice of the Cont of 
(3) See the inſtance of Sir Francis | Common Pleas, Go, Lit. 3. a. 
£. | * {IP | anc 
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1745. and 2 that his name of baptiſm is Henry alone, or that he 
IR”. wit ever called or known by that name of baptiſin,' which may 
/ _ goa de true and yet his name may be Henry; for it may be his name 
of confirmation, or he may be a Jew or a Heathen. © And I 
can find but one precedent of this ſort which is that of Shiela 
v. Clif, in Fareſley 104; and there the plea was over-ruled, 
and a reſpondeat ouſter awarded. In all the precedents in 
Raſtall (a) which were cited, the defendant traverſes that the 
plaintiff was ever called or known by that name, and there is 
not a word of baptiſm in any of them. And the plea in 
1 Lutw. 10, from which it was ſaid that this was copied, is quite 
different from this; for there the. traverſe is in theſe words, 
_ abſque hoc quod ipſe nominatur vel vocatur Robertus ſeu per 
idem nomen vel cognomen unquam cognitus ſeu vocatus fuit &c, 
and not a word of the name of bapti/m, 


Re 


Being clearly of opinion that the plea is bad for this reaſon, 
I ſhall ſay nothing of the other objection to it, that it begins 
with ſaying that the defendant was attached by the name of 
Henry King, which is . to the declaration, 


ps 


\ 


And ds of opinion that the declaration and plea are both 
bad, I will give no poſitive opinion on the replication, but I am 
inclined to think that that is bad likewiſe for the reaſon aſſigned 
as cauſe of demurrer; for the plaintiff having alleged new 

matter, and not barely. denied the defendant's plea, he ought to 
have given the defendant an opportunity of anſwering it, and 
ſo not to have concluded to the country but with a hoc paratus 
eſt verificare. The caſe of Holman v. Walden, Salk. 6. can be 
no authority in- the preſent caſe either on the one ſide or the 
other, becauſe there the declaration plea and replication were all 
different from the preſent.” The defendant is named but by one 
name in the writ and declaration ; in the traverſe which is the 
material part of the plea there is not a word of the name of 
baptiſm ; and there the replication exactly follows the words 
of the traverſe, and therefore a concluſion to the country was 
proper, Beſides, as the caſe is Ponies, I cannot help ſaying 
that it is 0 ſingle caſe. 


a « Entr, 50; 108; 10 
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But upon the ſtrength of the authorities which I have men- 


tioned, I am of opinion that the declaration is not good, and 
that judgment in abatement muſt be given for the Cefendant, 
e that the Ry writ be _ * | 


* 


Sroxk againſt RawLiinson and Another. 


TI was an action on a promiſory note for fifty guineas 
made by the defendants dated the 11th of May 1730, and 
payable to Fames Watſon or order; and the declaration ſtated 
that Watſon died on the iſt of April 1734 inteſtate, upon whoſe 
death adminiſtration of his goods and chattels was granted to 
Ann Webs, who indorſed the note to the plaintiff. | 

To this oa the defendants demie and ſhewed 
for cauſe that the plaintiff did not bring into the Court, or ſhew 
to the Court, any letters of adminiſtration of J. Watſon's goods 
granted to Ann, and that he did not ſhew who granted ad mini- 
ſtration of Watſon's effects to the ſaid Ann. 


This caſe was twice argued, the firſt time in Michaelmas term 
1744 by Agar Serjt. for the defendant, and Draper Serjt. for 
the plaintiff, the ſecond in Hilary term following by Birch 
King's Serjt. for the former and by Prime King's Serjt. contra, 
And though Mr. J. Burnett appears at firſt to have been inclined 
to give judgment for the defendant, he afterwards agreed with 
the reſt of the Court, whoſe opinion was now delivered, as 
follows, by 


| Willes, Lord Chief Juſtice. This comes before the Court 
on a demurrer to the plaintiff's declaration. 


There are two cauſes of demurrer aſſigned in the pleadings, 

Iſt, That there is no profert made of the letters of admini- 
ſtration; 

adly, That it is not ſaid by whom the letters of ride 
were granted, ſo that it does not appear whether they were 


granted by proper authority, | 
And 
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- third was made at the bar, that an executor or ad- | 
miniſtrator cannot affign a promiſory note made payable to a 
perſon or order ſo as to enable the indorſee to bring an action 
on ſuch note in his own name by the ſtatute, 3 & 4 Ann c. 9. 
As to the two firſt objections, which are the only cauſes aſ- 
bigned in the demurrer, we have dang our amy before. 


For as ihe letters of adminiſtration cannot be ſuppoſed to be 
in the cuſtody or power of the indorſee, he ought- not to be 


_ obliged to produce them (a); and for the ſame reaſon he need 


not-ſhew by whom they were granted: but if the defendant 
Rand trial, the plaintiff muſt not only produce the letters of 
adminiſtration in evidence, becauſe it is the title under which 
he claims, but muſt likewiſe ſhew whether they were granted 


by a Court or a perſon having a legal authority ſo to do, other- 
wiſe he cannot recover. 40111 


The third polar 8 and the only one which remains 
to be conſidered, is whether the executor or adminiſtrator of a 
perſon, to whom or to whoſe order a promiſory note is made 
payable, can aſſign over ſuch note ſo as to enable the indorſee 
to bring an action upon it in his own name, And as it was 
inſiſted on the one hand that though this has been frequently 


done by perſons concerned in trade yet it had never been con- 


troverted before, ſo it was admitted on both ſides that there has 


never been any judicial determination upon this point either one 


way, or the other. And though ſeveral caſes were cited as 
bearing ſome reſemblance to thig, I think that none of them 
were at all material in this caſe, except the caſe of Moore and 


Manning in Comyns 311. and . of which I ſhall take notice 


preſently. 


(a) Vid. Bro. Ar. tit.“ Oyer de Re- need not ſet out the letters of adminiſtra- 
cords” pl. 10; 5 Co. 75. as Wywarke's tion, becauſe the plaintiff by his declaration 
caſe ; 10 Co. 94. b. Dr. Leyfield's caſe; | admits him to be lawful adminiſtrator. Pi- 
Cro. Car. 209. Gray v. Fielder ; Cro. Fac. | card v. Brown, 6 D. & E. 550. Secus, if 
70. Dagg v. Penkevon; t Lutw. 48 1. the plaintiff ſue him as executor, and he 
Crotch v. Crotch ; 3 Lev. 83. Carver v. claim to retain a bond debt to himſelf as 
Pinkney, Carth. 316 ; Reynel v. Long, and | adminiftrator ; for there he claims in a dif- 
Whitfield v. Fauſſet, 1 Vex. 394. Where ferent character from that which the plain- 
an action is brought againſt an admini- | tiff gives him. —_— v. * Sir 7. 
ſtrator, if he plead a bond debt due to | Jon. 23+ 
nee 2 retaiore to that amount, he r 
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A this is a matter which greatly concerns the trade and 
commerce of the nation, and as it has never been judicially de- 


termined before, we thought ourſelves at liberty and that it was 
the propereſt method we could take to inquire of traders and 

merchants of undoubted credit what has been the practice in 
this caſe ever ſince the act of the third and fourth of Queen 
Ann, and how the act has been underſtood by them. We have 
done ſo, and they all agree that it has been the conſtant prac- 
tice. for executors and adminiſtrators to indorſe ſuch notes and 
inland bills of exchange; and that promiſory notes when 


ſo aſſigned have always been conſidered to be as much 
within the ſtatute, and that they may be put in ſvit by the in- 
dorfees in the ſame manner as if they had been indorſed by the 


teſtator or inteſtate. As therefore we are fully ſatisfied that this 
has been the conſtant practice, and that the law has been always 


ſo underſtood amongſt traders, and as the Courts of law have 
always in mercantile affairs endeavoured to adapt the rules of 


law: to the courſe and method of trade in order to promote 


trade and commerce inſtead of doing it any hurt, ſo we are 


determined in the preſent caſe to make this indorſement valid 
according to the practice, if we can by any means make it con- 
dent with the words of the act and agreeable to the rules of 
law. - * we k! i Is 25 to do both. 


2 


The ry of the act, when 3 will I think plainly 


warrant it, I mean the following words in the firſt ſection of the 


act, That any perſon, to whom a promiſory note that is pay- 
able to any perſon or his order is indorſed or aſſigned, or the 
money therein mentioned ordered to be paid by indorſement 
thereon, ſhall and may maintain an action for ſuch ſum of money 
either againſt the perſon figning ſuch note, or againſt any of the 
perſons who indorfed the ſame, in like manner as in caſes of in- 
land bills of exchange.” ; What was the practice before and ſince 
as to inland bills of exchange we can only learn from the report 
of merchants, and they unanimouſly agree that they were al- 
Ways looked upon to be ſo aſſignable by executors and adminſtra- 


tors as to enable the aſſignee to bring an action ja his own name. 


Aud I think this conſtruction agreeable to the plain intent of the 


aQ, eh. is that whereas the alignge of ſuch notes before had 
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binden an equitable intereſt, which would enable lat to ting 


an action in the name of the aſſignor, ſuch equitable intereſt by 


the ſtatute was converted into a legal intereſt, ſo as to enable the 


notes veſts in the executor or adminiſtrator; and that before the 
ſtatute the executor or adminiſtrator might ee aſſigned all bis 


right in ſuch notes ſo as to convey an equitable intereſt to another, 


and to enable him to ſue in the name of the executor or ad- 
miniſtrator (a). If therefore by the ſtatute ſuch equitable in- 
tereſt is converted into a legal one, it follows that ſince the ſtatute 
ſuch aſſignee may ſue in his own name. And I think that the 


caſe of More and Manning, 5G. 1., in this court and reported i in 


Comyns 311 and 312, which was the only caſe that was Cited, 


| which ſeems to bear any reſemblance to this, plainly warrants 


this conſtruction. A promiſory note drawn by Manning was 


made payable to Statham or his order; Statham aſſigned it to 4. 


and A. to the plaintiff; on a demurrer to the declaration, the 
exception was that the aſſignment was only to A. not ſaying 
to bim or order, and therefore he could not aſſign it to the 
plaintiff. And to this the Chief Juſtice at firſt inclined; but 
afterwards it was reſolved by the whole Court that it was good. 


For if the original note were aſſignable, it will always remain ſo; 


he pleaſes. 


and whoever has the whole intereſt | in the note may fined it as 


9 a » "3. 
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On the 8 of this f 1 think 1 may pit a Hllogit, 
which will be concluſive in the preſent caſe. "Whoever has the 


abſolute property in a bill made payable to one or his order may 


aſſign it as he pleaſes within the proviſion of the ſtatute, and 


ſuch aſſignee may maintain an action in his own name; the exe- 
cutor or adminiſtrator of a perſon, to whom ſuch bill is. made 
payable, has the abſolute property in it, and therefore he may 


aſſign it to whomſoever he pleaſes, and ſuch aſſignee may main- 


tain an action i in his own name; which is the only queſtion that 
remains to be determined i in the pere caſe. 


* 2 
9 106 My N. FX. . . 
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(a) In King and Others, Executors F exchange ag i to 4. and B. as extcu- 


Strvenſon, v. Thorn, 1 D. & E. 487. it tors of C., chey may declare as ſuch in an 


was holden that if the payee of a bill of nn . OE; 
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aſſignee to bring an action in his own. name. It muſt be ad-. 
mitted that the whole intereſt to the teſtator or inteſtate in ſuch 
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ELD Williams Wynnz and Corner KYNASTON 
Eq. Demandants againff Wiitiau THOMAS Te- 
nant, and Jaws AppnrLEY B, D. and ALavass 
bis Wife Vouchees, 5 


T4 i 


Wars of error was rok in ths Court of King' 8 Bench 
to reverſe a common recovery ſuffered of lands in Shrop- 
fire of which Alathea Apperley was tenant in tail, in which re- 
covery Watkin Williams Wynne Eq. and Corbet Hale, Eſq. 
were demandants, William Thomas tenant, and fames Apperley 
and Alathea his wife vouchees, who vouched the common 
vouchee. The error aſſi igned was that Alathea died before the | 
| Siring of judgment in the recovery. And iſſue having been de — — 
joined on that fact, the cauſe was tried at the Summer Aſſizes at 
Shrewſbury 1741, where a ſpecial verdict was foünd, ſtating 
(inter alia) that Alathea died on the roth of May 1740, which 


was fix days before the return a of = writ of ſummons. 


'F39% 31 


This ed verdict was argued i in che Court of King 8 . 

in Mich. 17 Geo. 2. (vid. 1 Will. 3 5) In Hilary term follow- 

ing that Court was about to pronounce judgment of reverſal, 
(vid, 1 Will. 42:) but the parties claiming under the recovery 

deſired chat the judgment might be ſuſpended until 2 che 

was made | Jo. this court to 1 che recovery... = 


* Suck a motion, \ was Fa tte and | the queſtion w was 
el times argued by Wille King's Serjeant and Wynne, and 
yar Serjeants i in ſupport of the rule, and by Skinner 2 and 
Prime King's Serjeants and Bootle Serjeant againſt it; and on 
5 5 4 1 65 W * the 7 © was delivered, as ehr 7 
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Monday, 
May 27th. 


The Court 
will amend a 
recovery 
whenever it 
can be done 
conliſtently 


with the rules 


of law. 


E hut they 


cannot amend 
the teſte of « 
writ of entry 
where it is not 


of the clerk 
and where 
there is 
nothing to 
amend by. 
— The com- 
mon vouchee 
cannot ap- 
pear by attor- 
ney before the 
day of the re- 
turn of the 
writ of ſum- 
mons. 

If the 
vouchee die 
before the c- 
turn of the 
writ of ſum- 
mons, the re- 
covery is er- 
roneous. | 


Barnes 17. 


7 Mod. 492. 
oa. ed. S8. C. 
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Ie firſt ate how the recovery now ae 
Secondly, how the fact really was; _. We 
e 55 are the WN thay” are — 


& 
- £4 


Firſt, The ee” is of Fafter 1 1740. The v writ t of entry 
was returnable quind. Paſeh. which in that year was the 2oth of 
Abril, ſo the 23d was the appearance-day ; on which day (as 
the record now is) it is ſaid that William Thomas appeared in his 
proper perſon and vouched J. Apperley and Alathea his wife, 
whereupon a writ of ſummons ad warrantizandum was awarded, 
returnable on the morrow of the Aſcenſſon; fo, as this recovery 
now ſtands, it could not be ſuffered before the morrow of the 


; Afeenfi on, which was the, 16th. of May, in that Io; 4 


: 


„ The fact as it appears. in © deed and * affidavits 
is, the writ of entry teſted the ad of April, returgable the 20th, 
The writ 'of ſummons ad; warrantizandum iſſued on the 23d, 
returnable the 16th of May; and it eould not be made re- 


— 


turnable ſooner, becauſe, there muſt be five returns incluſive be- 


tween the teſte and return. Before the flat. 16 Car. 1. c. 6. 


nine were L but by this ſtatute they are e reduced to five. 


\ 
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— AM 


PO WV: 


3 April; the warrant, of attorney was, 5 by F. Aﬀperley 


and his wife on the. 3oth, and the mittimus by which it was 
ſent out of Chancery into this court was teſted 8th May. Alalbea 


780 


at the bar on the Ich e of May, but Alathea never appeared in 


ol died on the Toth May, And the 1 recovery was in fact arraigned 


e perſon, and therefore every thiog that Was done was done under 


LEE fe AAltite 


, the authority of the warrant of attorney. The deeds of leaſe 
2 and releaſe to make a tenant to the precipe, and 1 in which there 


463 10 $1297 


was a covenant to ſuffer a a recovery and a declaration to the ules, 


1s 05 bore date the iſt and 2d of February and were proved to be exe- 


cuted about that time. The objection to the recovery was that 
Mlathea, was dead before the 16th of May, on which day (as it 
now pee on record) it it | muſt | be taken the recovery . was { ſuffered. 
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Thirdly, The . which were deſired, were of two 
ſorts, either of HSA it was laid would cure the. defect in the 


recovery. PORTS TH ON 
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tg ue deſired that inflead of theſe words . at which day 
oi Nalin and Corbet” &c, theſe words might be inſerted, 
&Zgfore. which day, on the Hai Ba Y Oy in * _ _—_ 
here cometh.as well & c. 
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--adly, The other end was, that the telle Fe 0 re- 


turn of the writ of entry might be altered, fo as to make it 


turnable. craſtino Purificattonis in Hilary term, and then 7 
; ſummons ad warrantizandum might be made returnable-the 4th 


of Mey, which was the third return in Z2fter term, and then 
the vouchees might appear by attorney on the 5th of May, and 
all would be right. 


to time made many great alterations in recoveries in order to 
make them good. But I ſhall have occaſion to mention but few 
of thoſe caſes, becauſe we agree with the general determination, 
that as common Tecoveries are now become the common aſſur- 


ances of the nation, this Court will always make ſuch amend- | 


ments and alterations in common recoveries as to make them 


good and effettual if poſſible. But ſuch amendments muſt be 


conſiſtent with OP of — gs there muſt W gh be ſome 
hag a by. f 
3 029% 


Beforg L MOT ths Alete „ pepe 1 will "I one 
thing out of the caſe- as quite immaterial, though it was often 
did and much infiſted on by the counſel for the amendment, 

Which. is, that theſe warrants of attorney are in their nature irre- 
vocable,. and cannot be revoked. without leave of the Court, 


becauſe whether. this be true or not (but T am very far from 


admitting chat it is) it. is nothing to the preſent caſe. If any 
argument could be drawn from it, it was moſt proper in the 
King's Bench, to ſhe w that the record, as it ſtands, is right, 
and that it dees not want an amendment. But it can afford no 
argument n either court . For whether the warrant of attorney 
were xevacable or nat by-d/athra in her lifetime; it was certainly | 


reyoked bx her death, and her 8 could not appear for 


81 * 81 
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e ip her ſtead after ihe Was dead. 
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And a multitude of caſes were cited to ſhew 
that this Court, in favor of common recoveries, has from time 


nd 38d denon 
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Was proved to be in fact arraigned at the bar of this court on 


the 5th of May, I think there is ſufficient foundation in fad to. 
make this amendment; but that will do the parties no good; a 
for we are clearly of opinion that the record, when fo altered, 
will be as bad nay worſe than it was before, and we will not 


amend one error by making another; for the vouchee cannot 
appear by attorney before the day of the return of the writ of: 


ſummons ad warrantizandum. The two caſes which were cited 
plainly prove this, and beſides the reaſon of the caſe ſhews it 
The cale in 1 Leonard 86. is expreſs to this purpoſe, that in 


common recoveries the vouchee cannot appear by attorney but 
upon the day of the return of the ſummons ad warrantizandum, 


The authority of this caſe was attacked by ſaying that this is an 
anonymous caſe, and only an obiter ſaying upon a queſtion put 
to the Court by Serjt. Walmeſley, which was not unuſual in thoſe 
days. But I chink it is a great authority, as it is there ſaid that 
this was the clear opinion of all the Judges and Prothonotaries, 
and becauſe it has never been contradicted in any caſe ſince, 
and likewiſe becauſe it is warranted by a very ancient caſe and 
a caſe of great authority in 11 Hen. 4. 28. Bro. Abr. title 
Jour fo. 39. b. (a), where it is expreſsly ſaid that the 


vouchee cannot appear by attorney but at the day given by the 
proceſs. But to this caſe likewiſe it was objected that it does 


not appear by this, whether it was a common recovery or an 
adverſe ſuit ; but I think this will make no difference; for theſe 
rules concerning the proceſs muſt be the ſame in common re- 
coveries-as in adverſe ſuits, as appears plainly by the ſtatute 
16 Car. I. c. 6, which puts adverſe ſuits and common recoveries 
on exactly the fas foot in reſpect to the'five returns. Beſides 
this rule in the preſent caſe is juſtified by reaſon and the fact as 
it is now. laid before the Court. For it is admitted that the 


vouchee did nat appear in petſon either at the day of the return 


of the writ. of entry or at any time afterwards; the conſequence 
of which is that there muſt be a ſummons ad warrantizandum, 
and that the appearance muſt be by attorney; and if ſo, there 
is no day given in court, on Which the party could appear by 
attorney but on the day of the return of the ſummons. It would 


| nuke the law 3 that __ moſt be five returns between 
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he caſe which was much. relied on, and which was the only 

one which was cited, which ſeems to bear any reſemblance to 
tis, is the caſe of Wine v. Zhyd, P. 16 C. a., upon a writ of 
error in B. R., reported in 1 Lev. 130. 1 Sid. 213. and in 
ſeveral other hooks; but we think that it is no authority in 
reſpoct to the preſent amendment which is deſired ; firſt, be- 
cauſe 1 it is very diffcult to know how that fact ſtood, it being 


very differently reported in almoſt every bock; ſecondly, be- 
cauſe: there is no pretence there, that the vouchee appeared by 
attorney before the day given in court, but the objection is that 


Either the warrant of attorney or dedimus was not teſted in due 
time. + Beſides that was a queſtion that did not ariſe on a motion 
for an amendment in this court, but upon a writ of error in 
che Court of King's Bench. If therefore that caſe be of any 
weight, it may be and to be ſure will be conſidered in the Court 
of King's Bench. | Beſides I'muſt own that I have no great 
opinion of the determination i in that caſe if it be as it is reported: 

however it is enough to ſay that it is not parallel to the preſent 


caſe. We cannot therefore agree to make the firſt amendment 


that is propoſed, becauſe we are ſatisſied that i it would not make 
bee, at all berter than it is at preſent. , 
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"Ag 80 the ba r ment, Lam clearly of optulon, that i it 
would make the record right, and cure all the errors of this re- 


; v4 04g CT 4s 191 5 je 


covery, if we were warranted to make it by the rules of law and 
by the facks which have been laid before us. But we think that 


we cantiot do it by the rules of law, or if we could that there is 
nothigg to amend it by ; for the facts are ſo far from warranting 


ſuch an amendment, that they plainly. ſhew that v we 1 not 


to make Weben arenen, - reaped toning 
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The caſes which: were chielly ld 0 dim as to this point Here 


ties "precedents mentioned in Pigot on "Recoveries, p. 173 and , 


174. In all theſe three caſes the Court, ordered the return of the 


writ of entry to be altered, betauſe it was made returnable be- 


fore the date of the deed whick made the tenant to the præcipe, 
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hich at chat time vas held to bea fatal error. Though it has 
been ſinee holden im ſavour of recbveries, that if thete be a god 
tenant to the præcipe at any time before judgment is given, it is 
ſuſſicient (a). But theſe caſes do not come up to the preſent ; 


for they are only inſtances that this Court will amend the 7e. 


turn (b) of the writ. of entry and not that it will amend the 
ige of it, which is neceſſary to be done and is What is deſired 
in the preſent caſe. Beſides the rule itſelf has been produced to 
us in the firſt precedent in Pigot, which is that of Bunce and 
Greenway, M. 4. W. and M., and it appears by that that it was 
the miſpriſion of the clerk; that the deed in Which it was 
eovenauted to ſuffer the recovery warranted this amendment, 
and that befides' it was made hy conſent of all parties; and 
probably if the ather two precedents could have been found it 


would have appeared that they were attended with. the ſame cir- 
cumſtances. However they are only authorities that the return 


of the writ of entry may be amended, but not that the 4% may 


be altered. But Io that, many authorities were cited to this 


purpoſe, to ſhew that originals may be amended, and even in 


the tefte, It will be unneceflary to mention many, of them, be- 


cauſe I admit in general that. originals. may in many caſes be 
amended, when returned into this court, and that the teſte of 
them may be amended in ſome inſtances. But there is no caſe 


Which warrants ſuch an amendment as is defired in the preſent 


caſe. Gage's caſe, as reported in 5 Cv. 4. b., comes the near- 
eſt to the preſent; but it is not rightly reported by Lord Cole, 


and it has been contradicted in many caſes ſince, and held not 
to be law. The trus rule is, that original writs may be amend- 


ed by 8 H. G. c. 12. where it s only the miſpriſion and negli- 


gence of che clerk, but a-miltake occaſioned by the neſcience or 
ignorance. of the SF? is not amendable by that flatute, nor any 


2, 


oe $0 +40 45; $. e © | 
wo By ſtat. 14 "Ge. 4. c. 40. jt is en- a tecovery is good if the deeds be executed 


NOT added that every recovery {ball tbe valid, 


* not withſtanding the fine or deed making 
N dee tenant to ſuch writ is leviedor-execut- 
ed aſter the time of the judgment given in 
ſuch recovery and the atuard of the writ 
of ſeiſin, provided it be leviedor executed, 

fore the end of the term in which te 
recovery is ſuffered. And on the con- 


in the term in which it is ſaffered, though 
the deeds to make the tenaꝑt to the præcipe 
be not executed until after the execution of 
the writ of ſeiſin. Coureght v. Righy, 
= Dinh s RE, 
* (0 In Watſon v. Lackey, 2 Wilſ. 2. an 
amendment was made inn the revwrn of the 
Jari e eln, the error TIE a. miſ- 
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* miſtake, when there! is nothing to amend it by. This diſ- 


tuction is warranted by Blackamore's caſe, 8 Co. 159. 6. 160. a., 
and many other authorities. Where therefore the teſte is void, 


as when it is made on a Sunday or in vacation-time, there it is 


aer 


Ta ou. 


amendable as the plain miſpriſion of the clerk; and fo it is held 


in the caſe of the Queen and Tutchin, 2 Lord Raym. 1066, and 
in 5 St. Trials 543, where many caſes are cited for that purpoſe. 
And if Gage's caſe were law, an impoſſible teſte might be like- 
wiſe amended for the ſame reaſon ; for the teſte in the writ of 
covenant there was after the return. But Gage's caſe is other- 


wiſe reported in Moor 571. that this miſtake was held not to be 


amendable, ard that the fine was reverſed on a writ of error for 
| that reaſon, and it has been found upon ſearching the recort 
that the report in Moor is right (a). But I own if this point 
were to come as a new queſtion before me, I ſhould be of the 
ſame opinion with Lord Coke, who often gives his own_ inſtead 
of the opinion of the Court. But I am borne down by very 
great authorities, by the authority of the Houſe of Lords and 


of all the Judges in the caſe of The Earl of Pembroke and Lord 


Feſfereys, as appears by the caſe before mentioned in 2 Lord 
Raym. 1066, and in that caſe as reported in 1 Sall. 52., where 
it is expreſsly ſaid that Gage's caſe is not law; and the ſame was 


again confirmed by the opinion of the Court of King's Bench in 


the caſe of the Queen and Tutchin. I will mention the very 
words that the Judges certified by Lord Chief Juſtice Holt to 
the Houſe of Lords (as they are reported by Salleld) being very 
applicable to the preſent caſe. That was the caſe of a fine; and 
the writ of covenant was teſted fix months after the dedimus for 
the caption, and the Court of Great Seſſions in Wales had 
amended it; but it does not appear whether the teſte was before 
the return or after: but Lord Holt certified © that the writ of 
covenant being an original” was not amendable either by the 
common law or by any ſtatute; that neither the 14 E. 3. nor 
8 H. 6. warranted ſuch an amendment; and that there was no 
difference as to that purpoſe between actions amicable and ad- 
verſary, For no one pretends to amend a miſtake in a deed, 

and yet that ſurely is as much a common aflurance as a recovery; 
and that Gage's caſe in 5 Co. 45- is miſreported and not law.” 
I W Mr. Salkeld has not rightly ſtated the en at the 


(a) See alſo 6 Med. 196. 
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beginning; For Lord: Holt- could not Gay in general that no 
originab was amendable. but the words of the certificate probably 
were, that the writ being an original was. not amenduble in that 
inſtance; and I only rely on the latter words, which are very 
ſtrong to my preſent purpoſe. But if Gage's caſe were law, 
yet neither that nor any other caſe which I can find would war. 

rant the preſent amendment. For here is not the leaſt pretenca 


that there was any miſtake miſpriſion or neſcience in the clerk, 


but the teſte and return are both very proper ones, and the writ 
was certainly made out according to the inſtructions which he 
received. Which leads me to the other point, 
That if we could make this amendment by the rules of law, 
yet that there is nothing to amend by; for the deeds which 
have been read and referred to plainly ſhew that it was not the 
intent of the parties that ſuck a writ of entry thould be ſued out 


as is now deſired, but ſuch an one as has been ſued out and as 
nov appears on the record. The deed of releaſe ſays that the 


recovery ſhall be ſuffered before the end of Eafter term next en- 


ſuing or any other ſubſequent term ; ſo there is no pretence to lay 


that the parties intended to have a recovery in Hilary term, or 
that the writ of entry ſhould be ſued out ſooner than it was: 
whereas if it were to be teſted as is now deſired, it muſt not 
orlly be teſted long before the date of the deed, as it is to be re- 
turnable che very day after it, but likewiſe if the vouchees had 
appeared in perſon on the day of the return (being the third of 
February) and which they might have done if they would, if 
ſuch writ of entry had been ſued out, the recovery would have 


been a recovery in Hilary term, os hint eee to the agree- 


ment of the parties. 

We think therefore that we cannot conſiſtently with the rules 
of law and juſtice make the ſecond amendment which is deſired. 
I do not know that in a court of law we are at liberty to ſhew any 
favor: but if it were in a court of equity, where ſometimes 
favor may be ſhewn conſiſtently with the rules of juſtice and 


equity, yet as here is an heir on the one fide and a mere 


volunteer on the other, if any favor could be ſhewn, it n be 


to the heir, for a volunteer 1 is entitled to none. In 
| We 


4 EASTER TERRA ub 610. II. ar 


We are therefore all of opinion that we Allindt amend the 
| recovery, * that this rule muſt be DEAT et * 52 


1 Vid. Swann Broome, 3 Bn 15953 ind 1 * 4963 566. 
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HNA Lats Executor of HENRY Lavyns againſt 
Joun Parxs and Fraxcis PAINE, Executors of 
* Palxx. 


EBT on a hank: given by the defendants teſtator to che 
plaintiff's teſtator in 1000 /., dated the 3d of September 
1720. 


The Keen WE craved oyer of the condition of the . 
it recited that the plaintiff's teſtator who was Arehdeacon of 
Wells, had by his letters patent bearing date with the bond 
granted to John Paine and H. Layng his own ſon the office of 
regiſter or ſcribe of the Archdeaconal Court of the Archdeaconry 
of Wells with the fees and profits thereof for their lives and the 
life of the ſurvivor; and that the name of John Paine was only 
uſed in truſt to and for the uſe and benefit of Henry Layng 
(deceaſed) his executors &c, and that he (J. Paine) had not 
paid any of the fees and charges expended in and about the 
ſaid patent &c; and the condition was that J. Paine ſhould 
permit H. Layng (deceaſed) his executors &c to receive to his 
and their own uſe all the profits and emoluments iſſuing or to 
be made by the ſaid office during the life of F. Paine, and ſhould 
without any conſideration or reward at the requeſt and coſts of 
H. Layng (deceaſed) his executors &c make and execute any 
deputation grant or ſurrender and do and execute any Jawful 
act about the ſaid office the execution and the profits thereof 
to ſuch perſon as H. Layng (deceaſed) his executors. &c ſhould 
deſire or appoint &c. 


The defendants then pleaded, 1ſt, a performance of both parts 
of the condition by J. Paine deceaſed ; adly, that the office of 
regiſter &c was an office which touched and concerned the ad- 
miniſtration and execution of juſtice ; and that the bond for 
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A bond given 


by any of the 
officers men- 


tioned in the 


ſtat. 5 & 6 


Ed. 6. c. 15. 
for ſecuring 
all the profits 
of the office 
to the perſon 
appointing, . 
is void by 
that ftatute, 
—8o is a 
bond given 
by ſuch an 
officer to fur. 
render when- 
ever the 

ſon appoint- 
ing choſe. 
—- The office 
of regiſter of 
an archdea- 
conry is an 
office within 
that ſtatute. 
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of them, or to the intent that any perſon ſhould have exerciſe 


TRINITY .TERM, 18 & 19 00 fl. C. r. 


det cauſe, being e e = 


void 1 in law. _ 


* 


The e wad iſſue on the Fry aged of the "Py plea, 
namely, that F. Paine had not ſuffered and permitted H. Ly Ts 
&c to receive and take to his own uſe all the profits &c, and 
demurred to the ſecond plea; 2nd the defendants e in de- 


murrer. 


The caſe was twice icon, the firſt time v4 Draper Serjt for 
the plaintiff, and BeJjeld Serjt. for the defendant; and the ſecond 


time by Eyre dect. for the 6 Om and T King's Lk far 


the latter. 


After the Court had taken time to conſider of this caſe, their 


5 opinion was on this day delivered by 


Willes, Lord Chief Juſtice, (after ſtating 1 the pleadings,) as fol- 
lows. 1 . 


pon this demurrer to the fecond plea the caſe now comes 


before the Court. And the ſingle queſtion is whether this bond 


by reaſon of the condition be a void bond or not. 


It was inſiſted on by the defendants that it was void both by 
the common law and the ſtatute 5 & 6 Ed. 6. c. 15. Whether 
or no it would have been void by the common law we need 


give no opinion, becauſe we are all clearly of OI, that it 
is made void ” the ſtatute. | 


The words of the ftatute are © If any perſon or perſons at 
any time hereafter bargain or ſell any office or offices, or de- 
putation of any office or offices, or any part or parcel of any of 
them, or receive have or take any money fee reward or any other 


profit directly or indirefly, or take any promiſe agreement co- 


venant bond or any aſſurance to receive or have any money 


fee reward or other profit diretHy. or indirectly for any office or 


offices, or for the deputation of any office or offices or any part 


or. enjoy any office or offices or the deputation of any office or 
Taſks i e | offices 


7 V. 
* WA 
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olſides or of any part of any of them, Sbichꝰ edc or offices or 
any part or parcel of any of them ſhall in anywiſe touch or 


concern the bdminiftration or execution of juſice & c; then fol- 


lows a deſcription of other offices not material. to the preſent 
queſtiomʒ and then the ſtatute goes on and inflicts feveral for- 
feitures and incapacities both upon the perſons buying and 
the perſons ſelling any ſach office or offices. Then follows in 
the third ſection of the act the clauſe, upon which the preſent 
queſtion depends; © that all and every ſuch bargains ſales pro- 


wand ee bim and them co whom ſuch bond &e ſhall be 
had or made.” : | 


That this is an office which concerns the adminiſtration and 


execution of juſtice (a) is admitted. If it were a new caſe, 
| I ſhould have had no difficulty in determining it to be ſo; but 


it has Been ſo determined ſeveral times, particularly in a very 
ſolemn. manner in Dr. Trevor's caſe, Cro. Fac. 269, and 12 Co. 
78, where the Lord Chancellor referred it to all the Judges, 
who were of opinion that this office was within the ſtat. Ed. 6. 
The ſame was likewiſe determined in the caſe of Woodward 
v. Foxe in the caſe of the regiſter of an e 3 Lev. 
P94 Ap Foe: 1 nn bel LIT 


« 4.4 
* 


: 


| The hs, 3 hat remains is, i this condiricn be 
within the. proviſion of the ſtatute, and makes the bond void; 
and we. 0 it r within the words and W of the 
laute. n 13354 A ee 3.5 . 


Firſt, An agreement to have all the profits i is r an agree- 
ment to receive ome vrai, which, 1s Sn to the words of 


Secondly, This is | Greatly contrary to the intent of the ; 


ſtatute te. 


19 . 
J 


Thete « were two principal reaſons for making that ſtatute 5 
iſt, That offices might be exerciſed by perſons of {kill and i in- 


(a) res Rio ee Brat hub? | fre decs ot extend hoes concern 
TOTS OW OO Gat ts ing the police. 


7 8 — tcegrity; 


Parx1 1 


miſes bonds agreements covenants and aſſurances ſhall be void 
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% their legal fees, according to what i is ſaid i in 3 fl. 148, 


EA 
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tegtity; and 2dly,- That they micht. take only the . fees; 
for thoſe who buy their offices will be apt to make more than 


that buy will ſell.” Both theſe ends will be fruſtrated if this 
condition were good. For either this John Paine muſt execute 
the office for nothing, or he muſt take more than his legal fees; 
for he was to account to the Archdeacon for all the legal pro- 


fits. No man of {kill and integrity will throw away the greateſt 


part of his time in executing ſuch an office for nothing; and if 


9339 


he bas any thing for it, it muſt be extortion and by taking il- 
legal fees; and ſo the ſecond and principal end vr" the a 
_ would be * eluded, of 2 


A we are of opinion that the firſt (a) condition of the bond 
is plainly void and illegal, we need go no further, both becauſe 
the breach in the preſent caſe is aſſigned on that part of the 
condition, and likewiſe becauſe it has been holden that if any of 
the conditions be void by a ſtatute, the whole bond is void. 80 
it is expreſsly determined in the caſe of Norton v. Syms, Moor 
856. (6), and in the caſe of Lee and bis Wife v. 3 _ 
Elis. 529., and in W other caſes. 


But however as the ſecond 00 3 EA weak ſpoken to, 
I will ſay a word as to that. And I think likewiſe that this is 
a void condition; for the donor to oblige the officer to ſurrender 
whenever he requires it is to reſerve to himſelf an abſolute 
power over his officer, which he ought not to do. Beſides, if 
this were allowed, there would be a plain method chalked out 
to evade the ſtatute; for any one by this mean might ſell an 
office for the full value. For let ſuch a condition be put in, let 
the bond be given for the full value of the oſſice, and let it be 
agreed between them that the officer ſhall refuſe to ſurrender 
upon e and then the er will recover on the bond, 


4 a) The firſt wack of the ve "Ko "R as reſpefts the 6 covenants ae good: 
(5) A diſtinction is there taken between | but otherwiſe if any of the covenants be 


- covenants or conditions void by the com- | void by the ſtatute, there the bond is void 


mon la and thoſe that are void by ftatute. | in toto. See alſo 1 Mad. 35, 36; and 

It is ſaid, when ſome covenants in an in- Rye v. Gallert, per Buller J. 2 D. & E. 

denture are void by the common law, and 139. 

the others good, a bond for the perform- 0 The ſecond branch ofthe condi. 

ance of all the covenants may be good as 
| Pk. e 5 ATI» And 


%u 


bn br r TERM, 


18 & 19 C0. H. oe. 


100 ſo have the full value of che office. . Tbis is ſo very plain, 
and ſo directly contrary to the words and i intent of the be 
ne I need not OY 90 _ more 0 t 


- This ele was Gd by the counſel for the e plaimiff to the | 


| a of ſimoniacal bonds, and 


to be ſure the compariſon is a 


very juſt one: but it makes directly againſt the plaintiff; for it 
has been holden tliat a bond given by a parſon to his patron to 
reſign generally, (as the preſent caſe is,) and not to a particular 
perſon, is void (a). And no one (I believe) can doubt but that 
if a man were to give a bond to his patron with a condition that 8 
the patron ſhould receive the whole profits of the living, ſuch 

bond would be ſimoniacal and void. The caſe of Bellamy v. 


| Burrow'(b) is a caſe of very 
reſembles the preſent caſe; 1ſt, 


little authority, and very little 
Becauſe” it occaſioned different 


opinions (c); and 2dly, Becauſe, it was never carried into exe- 
cution. Bellamy there did not grant the office ; but the King 


granted it in truſt for Bellamy, and the King certainly is not 
within the ſtatute (4 ). The caſes likewiſe of Gulliford v, Car- 


donell (9 Salk. 466, and e, v. Tuder, Salk. 468. ('F); 


fa) When this caſe. was. determined, 

Tr. 18 & 19 Geo. 2., this appears not to 
have been ſo conſidered: general bonds of 
reſignation were then holden to be good. 
Vid. Babington v. Mood, Cro. Car. 180, 
and Sir H. Jon. 220; Watſon v. Baker, 
Sir J. Raym. 175 3 Hyndbam v. Bowen, 
Say. 141 ; Peele v. The Counteſs of Car- 
liſte, 1, Str. 225 and Grey v. Heſteth, 
 Anbl. a68. However in a late caſe in the 
| Houſe of Lords, The Biſhop of London v. 
Efyiche, May 1783» on a writ of error, a 
general bond of reſignation was declared 
void, contrary to the opinion of all the 
Judges, except Eyre C. B. (late Lord 
Chief Juſtice of the Common Pleas ;) | 
and they. reverſed the judgment in B. R., 
afirming that before given in C. B. 3 
ſee Baghhaw: v. Boſley, 4 D. & E. 78; 
and Partridge v. Whiſton, ib. 359 

(b) Cafe. temp, Talb. 97. 

(e) In that caſe the Maſter of the Rolls 
decreed that Mr. Burrow ſhould hald the 
office in his own right: but on an appeal 
this nan was reverſed by the Lord 


＋ 


which. 


FEY who ordered that Mr. 1 
ſhould account for the profits of the office. 
— See alſo Lord Loughborough's obſerva 
tions on that caſe, in 1 H. Bl. Rep. 333. 
(aA) Vide Huggins v. Wee, H. 
14 C. 2. lap. 244. | 
2 Cam. Rep. 1; and 12 hd, go. 
(Ff) And 6 Mod. has S:C. But the 
following manuſcript note of that caſe is 
more full than either of he printed ac- 
cr of it. 
. * Godolphin v. Clary M. 3 An. 5. K. b 
Debt upon a bond. Oyer of the bond 
and of the condition, which was for the 
performance of certain articles; and . 
citing that whereas Sir William Godolphin 
was auditor of Hales for his life, he did 
depute the defendant's inteſtate to be his 
deputy therein, and made him a grant of 
all the fees petquiſites and profits there- 
unto belonging, the deputy paying him 
| 200 J. a: year: if the ſaid inteſtate ſhould 
accordingly pay that 200 /. Ine. then | 
the bond to be yoid. 
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which were likewiſe cited forcheplaiatiff, are quiite different from 


the'preſent caſe. In both thoſe the principal officer having an of- 
fice, of which by law he might make a deputy, made a deputy, re- 
ſerving in one caſe half the profits of the office, and in the other 


a certain ſum not ſaying out of the 


profits: in the firſt caſe i ic 


was holden good, and in the ſecond bad; but in the latter it was 
ſaid that it would have been good if the ſum had been reſerved 
out of the profits ; becauſe if a man may by law make a deputy 
he muſt allow him ſomething, and it can never be thought that 
he is to give him the whole profits. Beſides, notwithſtanding 

the deputation, he may execute the office whenever he eas 
But in N © 29-6 caſe REF Atchdeacon e not execute the 


To this the defendant 
ſtatute of Edu, 6, againſt ſelling offices, 
and for making bonds and ſecurities given 
to enforte ſuch: contracts void; and con- 
cluded with proper ayerments to ſhew 
this office within the ſtatute. 5 

-'6 The' plaintiff replied that the fixed 


falary'of the ſaid office was 201. a-yeat, | 


and the juſt and legal profits 329 J. per 
annum, which the defendant's inteſtate | 
during his life received annually. 

es Tha defendant demurred ; and judg- 


ment was for him, that = bond was void 


by the ſtatute. © 
„This was (led op great conſider- 
ation after three arguments, wherein it 
was agreed that if an officer has a certain 
annual Riaryt GH Stef phofire aitdulning 
certainly to ſuch a ſum annually, a depu- 
tation of fuch office with a reſerve of any 
ſum out of it not'excerding the certain pro- 
fits is no ſale contrary to this ſtatute. 80 
if a deputy be appointed to an office con- 


ſiſting of uncertain profits, paying out of 


Juch profits any ſum whatever, this depu- 


tation and contract for payment are good, 


[ 


more than he receives In theſe caſes the 
principal does in effect only appoint a 


becauſe the deputy is to pay out of the 
profits only and cannot be charged for 


deputy, reſerving to himſelf a part of the 


the] and do not pabs as incident tothe depy- 


profes which are by the law bis r | 


> 3 © 4 #*> + 4 * * 1 We * 
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tation any farther than as they are ex- 


preſsly granted with it. Such deputations 


therefore are nat ſales of offices contrary 
to the ſtatute, but only grants of them and 
of the profits er with ome 12288 


1 But if an office and of uncer- 
tain fees be granted to a deputy together 
with all its fees, reſerving a certain ſum, 
ſuch grant will be void; for it is not a 
deputation with a reſerve of part of the 
profits, but an abſolute diſpoſition of the 
office and all the profits in conſideration 
of a certain ſum to be paid annually for 
them, whether the profits themſelves 
amount to more or leſs (1), and is there- 
fore in the nature of a | ale prohibited by 
the ſtatute. Wi 
This caſe is not fines by any ſub- 
ſequent event of the office anſwering more 
in the contingent profits than the money 
ſtipulated to be paid for them; becauſe 
the contract is to be adjudged ab initio 
good or bad according as it appears re- 
ſtrained by the ſtatute or not, and is not 
to depend upon contingent conſequences. 
judgment for the defendant, which 
was afterwards confirmed in the Houſe 
of Lords.“ "MS: coll. F/illes Chief Juſ- 
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office | himſelf, bur had only a power of granting it, and there- 


fore there is 00. Prata that 18 n receive n of che 
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For theſe reaſons we are eat of opinion that this b bord is void 
by the ſtatute; and' therefore Judgment muſt be for the de- 


fendants ().” Py 


(a) A Court of Equity. has In be 
«caſes interpoſed where it has been thought | 
the Courts of Law could not. Lato v. 
Law, Caf. temp. Tall. 1403 and 3 P. 
Wins. 3913 Morris v. AM Culluci, Ambl. 
432; and Hancington v. Du Chattel, 
4 Bro. Oh. Caf. 124.— See alſo the caſes of 
Parſons v. Thompſon, 1 H. Bl. Rep. 322; 
and Garforth v. Fearon, ib. 327; in the | 
former of which it was holden that an 
agreement by the defendant to allow the 
plaintiff a certain proportion of the pro- 
fits of an office [not within the ſtatute 
Ed. 6.) in conſideration of his aſſiſting in 
procuring the defendant's appointment to 
it was void ; and in the latter, that, where 
the defendant had declared that his name 


- 


fice of collector of the cuſtoms at the 
port of Carliſſe, and the ports and places 
thereto appertaining on the plaintiff's 
application to the Lords of the Treaſury 
for that purpoſe, and had promiſed to ap- 
point ſuch a deputy as the plaintiff ſhould 
nominate, and alſo to empower the plain- 
tiff to receive the profits of the office, the 
| caſe' was within che Rat. 5 &'6 Ed. 6., 


of Mr. Fearon afterwards gave riſeto two 
actions in the Court of King's Bench, 
Fearm u. Pearſon, and Fearon v. Potter, 
in both of which the plaintiff failed. 


was only uſed in truſt for the plaintiff on 


—See alſo Blachford v. Preflon, 8 D. & 
Z. 89. 


” Wixowors againſt GrrenBane. ; 


« grin, Wi Iles; and Hayward Serjts. moved: for a new 
trial upon ſeveral affidavits, ſetting forth (as they were 
opened) that the verdict was againſt n and the damages 


excoſive * (6), being zoool. 


(a) See Duberley v. Cunz, J b. & 
E. 651. and the caſes there referred to, 
' as to the kind of actions in mhjcd_the 
Courts will interfere by granting new 
trials on the ground of exceflive damages. 
In the cals of Duberley v. Gunning, which | 
was an action for criminal converſation, | 
che Court of King's Bench thought they 

could not grant à new trial, although the 
damages (5000/1.) were admitted to be 
. len P. gb all the circumſtances 1 


2 


granted a new trial. 
7H 


©, 


tiff 's wife. 
4 ſuch aon the Rn of the wife 1 not admiffible i in evidence. 


—{n an aktion on the caſe for inducing the plaintiff's wife to continue abſent it is ſufcient to ſtate 
that ** the defendant volawfully and unjuſtly perſuaded -procured and enticed the wife to continue 
abſent &c, by means of which perſuaſion &c ſhe did continue abfent &; whereby the plaintiff loſt the 
comfort and lociesy of his wife s. without ſettiag forth the means &c uſed * the defendant, 


of the wiſe dn to have been given. 


But in a ſubſequent caſe, Jones v. Sparrow, 
5 D. & Z. 257. , where in reſiſting an ap- 
plication for a new trial on the ground of 


exceſſive damages in an action for an aſ- 


ſault and battery the plaintiff's counſel. 
relied on Duberley v. Gunning, the Court 
faid that was a caſe ſui generis, and the 
damages appearing to be exceſſive they 


7 


The 


the defendant's being appointed to the of. 


and that no action on the agreement could 8 
de ſupported at law. This appointment 
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Verdict not 
ſet aſide for 
exceſſi ve 
dam , 
A en- 
ticing away 
the plain- 


s., 


.— 4 
Ag,, 
nreEN 
BANK, 


| "_ nor did we ufer the eben to be read. 


| b ; ; ; — 
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Phe acion was an aciom om the cuſe tor ettticing away 4d 


| cenikins the plaintiff's wife, which were laid in the declatation 
with ſeveral other particular circumſtances: but my Brother 

Abney who tried the cauſe being in court, and certifying that 
the verdict Was not againſt evidence, nor the damages exceſſive, 


and that he was not diſſatisfied with it, we would's not wake any 


N ie el 3 Ns 
3 likewiſe Wies eee Fog objection; that the 
Judge would not allow the declarations. of the wife. to. be given 


in evidence on either ſide: but tho). two ſenior. 3 wud 


Dug did right in refuling to admit ſuch evidence.” 


not iſo on that — and „ 


3 


"My Brbthet Burnett and I y were _— opinion that my y Brother 


r then moved in atreſt of judge.” 


+ + o 
FEES? \ 


e order to ag the HED of the motion” in 


art. er eee t d. e e 
record.” rv * 11 F try, Gel | mn DF Sv 14G 


The dedaration contained four counts. The fir ſtated that 


on the 1ſt of January 1 74¹ Mary then and until the 24th of 
December 1742 being the wife of the plaintiff (but ſince de- 
 .. ceaſed) unlawfully and without his leave and againft his conſent 
daeparted and, went. away from him &c, and lived and continned 
-- abſent and apart from him from thence until and upon the 8th 
of Auguft 1742, and. during the ſaid time that the ſaid Mary 
ſo lived and continued abſent a large eſtate both real and per- 
; oba! to the value of 30, C0. was deviſed to her by M. Worth 


D. D. ber late father for her ſole and ſeparate uſe and at her 


28 ſole and ſeparate diſpoſal; that thereupon ſhe was deſirous of 


being and intended to be again reconciled to the plaintiff and 
to live and cohabit with him, whereby he would have had and 
received the benefit and advantage of the ſaid real and perſonal 
eſtate (the plaintiff being willing and deſirous to be reconciled 
&,) yet the defendant knowing the ſaid ptemiſes and having 
notice of the ſaid Mary's intention, but contriving to injure 
the plaintiff, and to prevent Mary the wife from being re- 
ce to him &c and to e the plaintiff receiving any 
9 


* 
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' advantage from the mid real and perſonal eſtate &te, on the $th 
of Aug 17 nilowfully and unjuſtly perſuaded procured and 


enticed the ſaid Mary to continue abſent, and apart from the 
plaintiff and to fecrete hide and conceal herſelf from the plain- 


uf, zy means of -1obich (perſuaſion procuration and enticement 
the ſaid Mary from the ſaid $th of Auguſt 1742 until the time 
of her death on the 24th of December 1742 continued abſent 


and apart and-ſecreted herſelf &; whereby the plaintiff during 


all that time totally toft >the comfort and fociety of his ſaid wife 
and her aid and affiftance in his donie/tic affairs and the profit and 
pdoantage that he would and ought to have had of and from 
the ſaid real and perſonal eftates &c, and was put to great 
churges arid expences in endeavouring to find out and gain 
acceſs to his faid wife in order to e 1 e her to 
be reconciled to him. | 1 


; The Tecond count Rated that on the 5th" br 4 1742 
Dr. Forth died, on whoſe death the plaintiff 's wife became 
ſeiſed and poſſeſſed of real and perſonal eſtates to the value of 
30, ooo J. to her ſole and ſeparate uſe and at her · ſole and ſe- 
parate difpoſal, yet the defendant malicioully and wickedly in- 
tending to injure the plaintiff, and to deprive him of the 


Ad aſſiſtance and comfort of his wife, and to raiſe foment 


and continue diſcords and quarrels between the plaintiff and his 
2 and to une dur Fer of che vike from the plain- 


. or W from the lid eſtates &c, on the Sth of Au- 
4 1742 unlawfully and unjuſtly perſuaded procured and en- 
ticed the aid wife to depart and abſent herſelf from the plain- 
tiff and to ſecrete herſelf from him, by means of which per- 
ſuaſion procuration and enticement the ſaid Mary on the ſaid 
gth of Auguft departed and abſented herſelf from the plaintiff 
without the plaintiff's s conſent and continued abſent until her 
death Sec; ; whereby the oy &c f in the firſt count.) 
"The third count ſtated that on 4 8th of Fr 1742 the. 
plaintiff's wife without and againſt his conſent went away from 
him, and went to the defendant, yet the defendant, well know- 
A ing the faid Mor to be the wife of the Plaatif, r received her, 


0 pol 3 
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28 and'concealed her from the plaindf} and kept her db concealed 


1 from him until the time of her death, and wholly refuſed to 
d deliver her to the plaintiff or to diſcover her place of reſidence, 
nk. (although on & at &ec he was requeſted" &,) but unlawfully | 

| entertained harboured concealed and "ſecreted her from the 

+ „ plaintiff from the 8th of Auguſt 1742 until the time of her 

| | death; whereby the plaintiff &c (as before, only omitting that 


he apa was e of the t ** the „ de 


"The fourth count. Rated 2 5 defendant "MAR and 
| Wie, the plaintiff's wife until her death, and alſo cauſed 
. her to be buried ſecretly, and kept her death a ſecret from the 

plaintiff for a year after her death &c, whereby the plaintiff loſt 
the comfort and ſociety of his wife from the ſaid 8th of Augn/ 
until the time of her death, and the benefit of her fortune ce. | 


The defendant pleaded not guilty; $: and. the 5 jury N a 
Boo: verdict for the plaintiff on the three firſt counts, and gave 
: oy 39097; en, and a verdict 0 the defendant on the laſt. 


This caſe was ; argued on yp 18th a 26th of 3 
1745, and the agth of January following, by Skinner and 
Willes King's Serjeants and Draper and Hayward Serjeants 
for the defendant, in ſupport of the motion in arreſt of judg- 
ment, and by Prime and Birch King's Serjeants and Bootle 
Serjeant | for the plaintiff; and on the 1ſt of February following 
the rule to arreſt the Jjudgmens was ea ; 


- GR 4 AS. _ _—_—_—__ RW eo DFR ee PA a,” > — <= — — — — — + Jnr — — 
_ - — 
- 
=” 


"Wills, Lord Chief Juſtice delivered his opinion. to \ the fol- 
| lowing effect; RY, At men owl Oi 


Several objections have been taken by the 8 to this 
declaration in arreſt of judgment ; two general ones, and three 
to the particular penning of the declaration. I admit the 

rules laid down in moſt of the caſes that were cited, and there- 
fore ſhall have occaſion to mention only a few of them, becauſe 
ey. are not applicable to the preſent caſe. * " | 
The gut g objection is, "that eek is no n of | 
3 ſuch action as Rs and that therefore | it will not lie; and 
FFF 1 e the 


8 
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the objection is founded on Lib. /."x08. and Co, Lit. 81. ö., and 


>, ſeveral other books. But this general rule is not applicable to 
the preſent caſe; it would be if there had been no Hecial action 


on the vaſe before. A ſpecial action on the cale was intro- 


duced for this reaſon, that the law will never ſuffer an injury 


and a damage without a remedy: but there muſt. be new 
JOE in * - va action on Go caſe (a) 


— 


"The Weed 650 0 objection is, * . Ee be * 


cum injuriz;- which I admit. I admit likewiſe the conſe- 
quence, chat the fact laid before per quod conſortium amiſit 
is as much the giſt of the action as the other; for though it 
ſhould be laid that the plaintiff loſt the comfort and aſſiſtance 


P — 
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1 
* * 4 - 
5 » * 


17456. 
; 
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 apainſt 


Green. 
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of his wife, yet if the fact that is laid by which, he loſt it be | 


a lawful act, no action can be maintained. By injuria is meant 
a fortious act: it need not be aoilful and malicious; for 
though it be accidental, Ke it be Wen an action "_ 3 


This 5 8 being admitted, the only ati} 1s he 


ther any fuck injury be laid here; and this" rule will properly 


come to be conſidered under the ſeveral objections made to the 


particular counts ; for if any of them hold, then no IF) 
laid. I admit alſo that as the verdict is on the three cou 


and the damages are entire, if either of the counts be bad, hs 


Judgment Fd + be Af BD We {ſecond count no objection 
was taken.” N aten et 


— 
pi p 
TEST * — 1 4 
1 + RH: ' 


8 But the counſel for the defendant began with the third 
count, to which they took ſeveral objections, which are all 
falſe 1 Tg, W 


(a) Vid. A v. be > LA. Ray | faid in 2 v. | White: 1 


moad 957; Paſley v. Freeman, 2 D. & | hear this objection again. This action 
E. 51; and Chapman v. Picterſgill, | is for a tort; torts are infinitely various, 


2 IVilf. 146, in which laſt caſe, which was 


an action on the caſe for falſely and ma- 


liciouſly ſuing out a commiſſion of bank- 
rupt againſt the plaintiff, Lord Chief 
Juſtice Pratt in anſwer to the objection 
of novelty) Haid“ but it is ſaid this 
action was never brought; z and 0. "4 was 


4 2 * 
1 4.4 aim 


not limited or confined ;- for there is no- 
thing in nature but may de an inſtrument 
of miſchief; and this of ſuing out a 


commiſſion of bankrupt falſely and ma- 
liciouſly is of the moſt RO conſe - 
quence in a e en, 


* 
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174 =P it, That 1 it is not laid that the ile went a without the | 
GO” bobs. . but it is is expreſaly ſo laid. e 


Wins mon 
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BANK, 2 ay; That it is not laid that the. teu IN of it: 
: Dut it is laid in expreſs terms that he Figs: ang thet Eng it 
he concealed and detained den 2 | s 
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3dly, That no 33 by = piainütf t to _ 33 to 
deliver up the wife and refuſal by the defendant are laid. It 
is not neceſſary to determine in this caſe whether a requeſt and 

_ refuſal were neceſſary, becauſe both are expreſsly laid here: 
but, according to my preſent thoughts, in the caſe of a de- 
tainer 1 think them neceſlary. And as not guilty to the whole 
is pleaded in ſpecial actions on the caſe, it puts every fact 
that is laid in iſſue, I think it likewiſe neceſſary to prove the 
requeſt and refuſal, and we muſt take it that this was ſo 
proved at the trial, the Jury having found a verdict for the 
ag | 
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1ſt, That d ary enticing. FS . are not fi uff 
cients if no ill done eee follows from it; 
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128 00 


5 og That 3 11 00% will not help the 4 

but the particular methods made uſe of ſhould have been ſtated 

| by which the defendant - &c, otherwiſe da is leaving 
the law toa JUS Ho 4: 1995) Soo wat ly 


2 9 OE A. . AA: 44 eB ut —— 
i . 1 


1 That no notice or requeſt is laid, which is neceſſary in 
the caſe of the continuance, though it be not r if che 
defendant. Dail at firſt e — hs 


— 


70 the firſt there 1 were two anſwers ; . 


i, | That bers is a e Mp that by means thereof 
the plaintiff loſt the comfort and ſociety of his ct and the 
Profit and advantage of ber fortune &c.; * 


adly, Whe- 


MICHAELMAS TERM, 19 Go. UI.  C. . 


adly, Whether '* enticing” goes ſo far or not I will not nor 


all ade. becauſe “ procuring” is certainly « perſuading 
with eff I need not eite any authorities for this; becauſe 
every one fs underſtands the Engliſb language knows that 
this ĩs the common acceptation of that word. 

ally; But, to be ſure, it muſt be an unlawful procuring, and 
that brings me to the ſecond objection. It is not neceſſary to 
ſet forth all the facts to ſhew how it was unlawful (a); that 
would make the pleadings intolerable, and would increaſe the 
length and expence unneceſſarily, It was faid however that 
at leaſt 1 N was neceſſary for the plaintiff to add by falſe inſinu- 
ations: but it is not material whether they were true or falſe; 
if the . were true and by means of thoſe the de- 
fendant perſuaded the plaintiff's wife to do an unlawful act, 
it was unlawful 1 in the defendant. | 


« My 


jury, it muſt be left to them in-a variety of inſtances where 
the iſſue is complicated, as, burglariter, felonice, proditoriè, 
deviſavit vel non, demiſit vel non. But the Judge preſides at |; 

the trial for the very purpoſe of explaining the law to the Jurys 
and not to ſum uP the ee to them 5; 


$.- 


At to the diftinQion Wie * ein =P continuance 
of a nuſance by building a houſe that hangs over or damages 
the houſe of his neighbour, that againſt the beginner an action 
may be brought without laying a requeſt to remove the nuſance, 
but that againſt the continuer a requeſt is neceſſary, for which 
Penruddock's caſe, 5 Co. 100, 101, was cited, and many others 
might have been quoted, the law is certainly fo, and the rea- 


{a) This is not required even in ſome | the objeaion, ſaying that it was ſufficient 
indictments. In R. v. Eccles and others, to ſtate the conſpiracy and it's object. 
M. 24 Geo. 3. B. R. the. deſendants, who So in an indictment on ſtat. 37 Geo. 3. 
had been found guilty of a conſpiracy, | c. 70. it is ſufficient to charge the defend- 
moved in arreſt of judgment, becauſe | ant with having endeavoured to ſeduce 
the indictment merely ſtated that they | perſons ſerving in his Majeſty's forces by 
had conſpired together by indirect! means | ſea or land from their allegiance and to 
to prevent one H. B. exerciſing the | incite them to mutiny, without ſetting 


trade of a taylor, without ſetting forth | forth the means employed, K. v. pak 


the means uſed: but the Court over-ruled | By. & Pull. 180. 
x 9 5 bea 


In a to 5106 15 that this is e the ly to the 
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fon of 5 it is held 0 Bot” that bead does not extend to he 
preſent caſe; becaufe every moment that à wife eontinues ab- 

ſent from her hufband' without his confent, it is a new tort, 
and every one who perſuades her to do fo won a new yy 


and cannot but know it to be 10. r 


BIRT arguments were ak and Fane” caſes were cited 


on both ſides on the queſtion, whether defects in this declara- 


tion were or were not aided by the verdicx: but 1 thall not 
take notice of them, becaufe Lam of opinion that there are no 
defects to be cuted, and that the declaration would have been 
good even on a demurrer. Had the words * unlawfully and 
unjuſtly” been omitted, this queſtion might have been mate- 
rial, becauſe it is lawful in ſome inſtances for che wife to leave 
the büfbatid: but as the declaration i is framed; it is not neceſ- 
ſary to enter into the conſideration of that queſtion. + Many 
obſervations were likewiſe made on the quantum of the da- 
mages given by the fury; and it was faid that it was uncertain 
whether or not the huſband had ſuſtained any: thoſe were 
- proper -obſervations on the motion for a new trial (which has 
been already diſpoſed of) but cannot have any weight on this 
motion in arreſt of judgment, where every thing laid in the 
declaration muſt be taken to have been proved. I can ſee no 
reaſon to arreſt this judgment, 400 therefore I am on opanion 
that the rule muß be e wah A | 


"SINE 18 j 


Vr J. Abney 450 Me. J. Burnett, gave their opinions 
i agrecing with the Lord Chief Vale 


Hie CIS: =0} Rule dicarged 
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demiſe, dated the 22d of "November 1727, whereby Jo- 
1 75 Soceting deceaſed demiſed to the ſaid Gregory Gardiner ſe- 
veral premiſes therein mentioned, being leaſehold, to hold to 
the faid Gregory during the reſt and reſidue of the ſaid Jo- 


k 5's eftate, redeemable on payment of 280 J. and intereſt by the 


. ſaid Joſe epb his heirs executors or adminiſtrators at the end of fix 

| months next after the date of the ſaid indenture. And the ſaid 
A 725 55 the father covenanted for himſelf his heirs executors 
| adminiſtrators and aſſigns that the ſaid principal ſum of 280/. 


with it's full intereſt ſhould be paid according to- the purport 


true intent and meaning of the 5 e. 


1 97 4 5 7 


„ 


The breach aſſigned was that' the aid Yo oſeph Sweethex 5 | 


father i in his lifetime did not pay to the ſaid Gregory in his life- 
time nor to the plaintiffs or either of them after the death of 
the ſaid Gregory the ſaid ſum of 280 J. with intereſt for the ſame 
or any part thereof at the end of fix months next after the 
making of the ſaid indenture, nor at any other time whatſo- 
ever, nor has the defendant ſince the death of his ſaid father 
paid the ſame or any part thereof to them or either of them, 
but the faid ſum of 2807. and the intereſt thereof from the 
time of the making of the ſaid indenture hitherto are ſtill 
wholly due, owing, and. unpaid ; damage 6oo f. &c. 


The detendant pleads that the ſaid Fo oſepb the frther 3 in his 
lifetime; on the roth day of May 1728, paid to the ſaid Gre 
gory in his lifetime the ſum of 280/. with all intereſt due 


M. 90.2. 
Friday, 
Nov, 8th. 


An action of 


covenant will 


lie againſt the 


heir on a co- 
venant by 
which the an- 
ceſtor bound 
himſelf and 
his heirs, In 
ſuch an ac- 
tion it is not 
neceſſary to 
allege in the 
declaration 
that the heir 
had lands by 
deſcent: if 
he had none, 
he muſt plead 


it. To an 
action on a 


covenant to 
pay money 
on a particu- 
lar day, the 
defendant 
cannot plead 
payment on a 
prior day, be- 


cauſe if found 


one way it is 
not conclu. 
five; but he 
muſt plead 
payment on 
the day, On 
a cqvenant to 
pay money 


at the end of 


ſix months, 


it will be un- 


der ſtood to 
mean calen- 
dar (not lu- 
nar) months. 


Semb. 


to the ſame according to the form and effect of the 8 5 


in E18 ſaid eee 


The eigtih, Pk and de 3 the ſaid plea of the 
wad defendant is inſufficient in law, they for replication ſay 


7K „ that 


* 
r 


ä 
— — —ͤ—ũ—ä —— — — 
0 — — — 


2761. 
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e 


82 1 rin 0. 
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0 _MICHABLMAS. AR, een Gr. 
e the ſaid Tofepb Swvecting the iber ſurvived by the ſpace 4 


of ſix months and more next after the date of the fat indent- 
ure; and that the ſaid Jeep Seweeting the father plas or at 


theend of fix months next after the date of the ſaid indent- 
ure did not fatisfy or pay or cauſe to be paid unto che ſaid 


Gregory Gardiner his executors or admihiftfators tke Haid ſum 
of 280 J. with the intereſt, due for the fame, according t to the 


| 155 effect of the covenant oy and this 1 are ready to 
_w_ verify. | 


et 983. 02.9% 


To chis Kepler the um Jonas, and for 8 


4 thews that the plaintiffs by their replication have not demurred 
to the plea. of the defendant, nor taken iſſue thereupon, nor 


in any manner confeſſed or avoided. traverſed or denied the 


ſame ; and for that the ſaid plaintiffs by their replication have | 


alleged new matter not alleged! in their declaration, to wit, that 


| the faid Jose ph Sweeting the father ſurvived by the ſpace of 
| fix months or more next aſter the date of the ſaid indenture, 


which matter tends to drive the defendant into a 92 in 


Tbe dada join in demurrer. w Zhai 


* j - 
1 NN 43 * \ \ 


| Gapper PRES for the defendant, = ed to ee. 


that the plaintiffs ought to have taken an objeftion to the de- 


2 | fendant's plea, and not to have replied new matter. And after- 
wards. in his reply he took; two other objections, that the de- 


claration does not ſay that the heir had lands, and that an action 
of covenant will not lie againſt the heir, but only an action of 


debt. 


Belfield Serjt. for the olaintifa inſiſted that the plea was a 
bad plea, and that if the plaintiffs had joined iflue upon it 
they would have been tricked ;. for if a verdict had been for 


the plaintiffs, they could not have had judgment upon it, as 
5 being an immaterial plea when found that way, as has been 


determined ſeveral times upon this plain reaſon, that though 


te ny N not have deen paid before, it rags bes been 
paid 


P & 


, N | 


\ 


5 


menk zins TEAM, 0e 1 2, 


hd at; he Jay (i); which" would be ſulikicnt to bar the plain- 
ul of their action. "And he ſaid that when a man covenanted — 


for hirmiſelf, an action of covenant would lie againſt the heir; 
as well as an action of debt Where 4 ma bound himſelf and 
Inis Heirs, otherwiſe the word “ heirs” would be a nugatory 
word ;- and he ſaid that in an action of debt againſt an heir (5). 
it is never alleged i in the declaration that the heir hath lands by 
„ om if 115 ath mm he 1 inſiſt * it 9 77 8. of 


1 


 againff _ 
SWEETENG, 


"A And if and my Brothers Abriey and Burnett, were of opi- bh 


mon with Bezfeld in omnibus; ſo heads ene for the 465 


plaintiffs (4): N 


V4 


- GnpgennBerje. cited-Byflerville v .Brockett, Cre: Fac. 450, and 
Sir Wi. Herbert's caſe, 3 Co. 12. But upon looking into thoſe 


caſes, they are nothing at all to the purpoſe. He likewiſe in- 
ited that the months ſhould be taken to be legal months of 
28 days each, and not calendar months, and that reckoning 
but 28 days to a month the ſixth months juſt expired on the 
10th: of Mays and ſo the payment pleaded was upon the Ma in 


ne and Fel if he dübute LY re- 
ality of any payment at all he ſhould re- 
ply that the money was not paid on that 
day or at any time before &c ; or he may 
reply that the defendant did not pay ac- 
cording to the form and effect of the 
| aid condition. Bull N. P. 174; and 
2 Ld. Raymond 1370 

(6) Vid. Gott v. Anne, Hil 18 C. 2. 
up. 521. | 3 

(c) A writ of error was afterwards 
brought in the court of King's Bench, 
where the only objection taken by the 
plaintiff in error was the waht of an ori- 
ginal; (vid. 1 Wi. 1813) thereby ta- 
citly acknowleging the 27858 of this 


(a) Holines v V. Rete Cre. Fac. 435. 
But if the condition be to pay money on 
er before ſuch a day, and the defendant- 
plead payment before that, day, and the 
plaintiff reply that it was not paid on that 
day, on which iſſue is taken and found 
for the plaintiff, the plaintiff cannot have 
judgment, becauſe payment might have 
been made before that day. Tryon v. 
Carter, M. 8 Geo. 2. 2 Str. 994 63 and 
Bull. N. P. 162. In Fletcher v. Ken- | 
nington, 2 Burr. 944, and 1 Bl. Rep. 
210, and alſo in an anonymous caſe in 
2 Wil]. 173, it was holden that the plain- 
tiff cannot demur to ſuch a plea; for by 
demurring, he "admits the truth of it, 


8 


namely, payment before the day, which 9 in other points. 
is expreſsly a payment according to the 


059 Though not lated in either of the ST reports of this v it came "IN 
the Court of King's Bench on a writ of error from the Common Pleas, the judgment 
of which laſt Court in favor of the baku was Reverſed and a de awarded. MS. 
Call. Will. Ch, J. 139 7 $4 | \ % | 3211 - 
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M. ke, 
Thurſday, 
Nov. 14th. 


A perſon who 


buys and ſells 
Cattle is a e- 
ver, and can- 
notbe abank- 
rupt. ] 
Bull. N. p. 

39» 8. ** 5 


. queſtion was whether he were ſuch a trader as could be a baiik- 
rupt. The evidence was that for /about? five years before the 


1e HABLMAS, (TERM, ne ll. car 


| the condition But ig the firſt place this was falſe e fy 


reckoning-but twenty-eight days to a month. the fix months en- 
pired on the 8th of Mar, and ſo the payment pleaded was after 
the. days... Beſides we thought (hut came to. ng apinion upon 
this). that the months werg to pe calendar — . ha 
ee ce all 0 1 dent. 


1 j . wy * i*% as © 4 8 „ 1 : : b 1 
yo ul 48 81 : 9 1 * : $44.4 an en 84 +18 is 1 dg 1 N 2 2 {7 at 37 
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4 1 T cam eſore oy Court ana Foſs made e Mr vc Dro 


Glmefer. | . oF | | 42} mim : 


hq The caſe en plaintiff cite under: an execution 
by fieri facias againſt the goods of Richard Lifuliy. The de- 
fendants juſtified under a commiſſion of // bankrupt awarded 
againſt the ſaid Lully, as aſſignees under the ſaid commiſſion. 
There was no doubt whether Z:fully abſconded, but the only 


ſuing .« of the ſaid commiſhon he had uſed and exerciſed a trade 
in buying and ſelling cows and calves. That during the ſame 
time he was poſſeſſed of a farm of the yearly value of 35 l., on 
Which he conſtantly kept A Rock of milking cattle equal to a 
farm of that value. Beſides which he-trafficked during the faid 
time in ſuch cows and calves as aforeſaid, which were bought 
to be ſold again in a. courſe. of merchandize and not for the uſe 
of his farm, nor were they ever brought chither, but ſometimes 
( Told. 3 in the ſame. markets wherein they were bought or other- 
wiſe as ſoon as the ſaid Liffully could ſind chapmen to buy the 


| ſame. It appeared likewiſe that the ſaid L iffully was not poſ- 


| ſeſſed of any other land ſave as aforeſaid, but if he were obliged 
for want of immediate purchaſers to keep ſuch cattle for a fer 
| days, he then agiſted them in the grounds of other perſois until 
he N Nene, 300 the ſame. 


7s 4 14 


| * * 


"Verdi for the paint W to the. opinion _— he 3 of 
Common Fleas on the following e whether the faid 


„ e * 


MIO HKESNOAS SHE) | TT 058 ©. ”, 
; plans in Paying aan felliig Cattle as aFSreſaid was a 


perſom capable” of being 5 2 7 ee 112800 ne Ratutes | 158 


dag is baäkropen F 


4 67 FIN 1 WIL 5; £3” "$7 29 2 . e | 4 * 


In order to prevent delay we permitted the caſe to be Pak 
to twice this term, firſt by Serjt. Skinner” for the plaintiff, and 
Serjt. Prime for the defendants, and then by Serjt. Wilkes for 
the my and 80 oe for me eee, . 

The eniy ion was dhantier Liffully, - as deſcribed in ala 
caſe, were a drover or not; becauſe if he were, he was exprelsly 
excepted, "and could not be a bankrupt by the 5 Geb. 2. c. 30. 
40. the words of which are exactly the ſame to this purpoſe 
as the 5 Geo. 1. c. 24. 92 28, which is expired: but the ſtat. 
$ Geo. 2 was continued (a) by the 9 Geo. 2. till 1743, and again 
by the tat. 16 Geo. 2. until Michaelmas 17 50. The words of 
the ſtatute on which this queſtion ariſes are, Provided always 
and it is hereby further declared and enacted, that no farmer, 
grazier, ur drover of cattle, or any perſon who is or ſhall be re- 
ceiver· general of the taxes granted by act of parliament, hall 
be entitled as ſuch to any of the benefits given by this act, or 
be deemed a bankrupt within the ſame, or within any of the 
now in 11 1 S 

My oer e wad I firſt doubted whether Liffully, as 
deſcribed in the caſe, was a drover within the meaning of the 
act, conſidering a drover to be one who drove cattle for other 
perſons, or at moſt only a factor who bought or ſold them for 
other perſons and not for himſelf; and that therefore it was put 
in this clauſe in the ſtatute by way of exception out of the fore- 
going ee it being there INE: Tar". a factor might be a 
n een eee | 


- - 


* 


But my ier 1 upon the firſt argument was of 2 
different opinion, and thought that the word © drover” ought 4 
to be taken in a more extenſive ſenſe, and that it not only ſigui- 
fied a drover or factor of cattle, but likewiſe one who bought. | 
cattle for hinaſelf at one market or fair and ſold them at another. 


00 Made perpetual by fun 37 Gee 2. . 3 en! ter $04 
7 . And 


Mendes s 0. u dr. 


x es. Aso upon the ſecond argument I and py Brather Abney came 
þ . into. my Brother, Burnett's opinion for the following. realonss 
| K. 4 "1ſt, Becauſe a drover is joined in the clauſe in the ſtatute with 
A farmer and grazter, Wwe le 1 the ſtatute meant a 
perſon af the ſame ſort. 5 7 

„ adh, In Jacob Law Didionarg, third 4 — are 

. .. ſaid to be. thoſe-who buy cattle in one place to ſell in other; 

2. =. 4 4 and drover ſeems to be derived. any the word e droye, and 

.. not from the w ord < drive,” 8 
a 25 7x. {tis plainly ma made uſe 7: in mes ente in inthe flag 5 & 2. A 


£9. 6, c. 14. and g Elis, c. 12: The. firſt is entitled. an act 


| againſt regraters, foreſtallers, and engrofſers ; and in ſect. 16. 


are theſe words, © provided alſo, and be it enacted by the au- 
thority aforeſaid, that it ſhall and may be lawful for every per- 
ſon and perſons known for a common. drover or drovers being 


licenſed (as therein is mentioned] to buy cattle in ſuch, ſhires or 


counties where drovers have been uſed to buy cattle, and to ſell 
©. ſame at reaſonable prices in common fairs and markets diſ- 
tant from the place where he or they mall buy the ſame forty 
miles at leaſt.” The latter ſtatute is intitled “ An act touebing 
badgers of corn and drovers of cattle; and in ſect. 2, 8. . 5. 
and 6, it recites the clauſe in the 5 & 6 Ed. 6. concerning dro- 
vers, and gives further directions concerning licenſing and regu- 
lating drovers of cattle ; and there the word “ drovers” is plainly 
underſtood: i in the ſenſe now contended for by the plaintiff. 
Athiy, There are ſeveral caſes, and one directly in paint, 


which warrant this conſtruction. There are ſeveral before the 


ſtatute 5 Geo. 1. but I will only mention one, the eaſe of Collis 
v. Malin, reported in Gro, Gar. 282., and Sir M. Jonet 304, 
but beſt in the latter. It was an action for words, wherein the 
plaintiff declared chat per magnum tempus ꝑſus fuit the trade 
or buſineſs of a drover, and that the defendant ſaid © thou art a 
bankrupt ;” verdict for the plaintiff, and moved in arreſt of 
judgment ; 1ſt, That it was not laid that the plaintiff uſed the 
trade at the time of ſpeaking the words. adly, That a drover 


is not within the ſtatutes then in force concerning bankrupts. 


But the Court, as to the ſecond ohjection, held that he was (a), 


<9 plainly, conlidered him. ad a buyer and ſeller of catile. Croke 


12 At that dee — fda bear laws. 2 
indee 


3 
"Rx" * 
„ 4 . 25 1 


mare HABLMAS! ERNI 19 O. . Cr. 
5 e fares che dechrartordifieracitly, chat the bualnüt dechred 


that he had uſed the trade of buying and ſelling eatile, aud di- 
vers times bought upon credit: but he is certainly miſtaken; 


for id the queſtian. never could have ariſen whether the plaint- | 
i were within the ſtatutes of bankrupts; but it ſhews that Cole 
5 thought that -draver ex / vi. termini meant a buyer and ſeller 'of - 


cattle. The caſe in point was an anonymous caſe determined 
in this. court” Hil. 10 Geo. 1. on the ſtat: 5 Geo. 1. c. 24. / 28, 
which was thus. An iſſue was directed out of Chancery to try 
whether A. were a bankrupt within the meaning of that ſtatute. 


The queſtion at the trial was whether A. were a drover. The 


Vitneſſes at the trial proved that three deſcriptions of perſons are 
concerned in this ſort of buſineſs... 1ſt, The perſon who buys 
dhe beaſts in the country, and for whoſe account they are afier- 

wards ſold; and him they called the Jobber or dealer; and it ap- 
peared that A. was of this deſcription; 2dly, The perſon who 
actually drives the beaſts to market, and who is uſually a. fer- 
_ vant of the jobber ; and him (a) they called the drover. 3dly, 
The perſon who ſells the beaſts at Smithfield for the jobber ; and 
him the witneſſes called the ſaleſman. But the juty (5) were of 
opinion that the firſt perſon above mentioned, called the jabber or 
dealer, was the drover intended by the act. Setjt. Selby moved 
for a new trial, becauſe the verdict was contrary to evidence ; 
but the Court denied the motion, for none could be a bankrupt 
but one who ſought his living by buying and ſelling, and that 


before the late ſtatutes where drovers axe excepted it was holden | 


that drovers might be bankrupts; and for this purpoſe was cited 
the before-mentioned cafe of Collir v. Malin. And they ſaid 
that a drover was not the driver, but one who bought and ſold, 


as appeared from the ſtatutes before mentioned. 5 & 6 Ed. 6, 


and g Elis. c. 13. That, it being found inconvenient that 
ſuch. drovers ſhould, be bankrupts, | to, prevent this inconyenience 
the exception. was inſerted in the arne 5 Ces. z Which mut 


(e) I bild he's ſtrange Udet | tem, Is not within any a. - Y: | 


of the act to ſay that this Econddeſeription'} laws 3 the Legiſlature thetefare, when 


of perfons was that which the Legiſlature | they excepted drovers, muſt haye had in 7 
meant to except. A perſon excdpted out 3 contemplation re re Sap: * 


_ of a ſtatute muſt be ſome perſon wha, | | drivers, © 


chdedin.it : but a mere driver of the cattle | Judge who tried the gauſs 406 i prayed). TPP 
of other 40 F wy N 8 ſells J it ug a n 0 10 ; lad vt 


Bok Po Ne mean 


* 


LW 


W 


7 Net 
without ſuch exception, would be in- | (5) Under the directe on of Gag bY iy 


n 
2 
Mitts 


ainft - 
| Hoon, | 


2 — — 
— = 
. 
9 


— He" 7 ge 


- 


is * 2 A 
. : 
- >, = 
WW — = 
Ga 1 * A 
——_— — 7, 


1 


2 b 


—_ 
2 
— 4 
DD 
2 2 
- * 


—— — — 
P 


—äͤ4 ꝛä — — — 


— wp e—_eri— — aca ——_— 


wa — — - » =. — — P 25 — 
. Kv11 ¶⁵ͤ( 8 OOO IS 
Ly * of 
=_ A - 
= oo 8 
8 * * 
— q * - 
_ - 1 
. — ” — — — — Ex ra I Ion SE 
- — * * _ 
: - 
1 — 4 
CT 
= 
* 


2  MICHABLMAS! TERM, a0 bees il err. 


© upon the ſame terms“ 


ON = 


— byvihe- hid he hr ms before A 

= = Haldenito hemichindby e Wann. 5 

$ 4 "fs We; Tur n 2] 53 IIS 5 N ne "= 

1 Serjts ited 4 two or liver ditionariests ſhe w that 4 
word * drover” only ſignified/a driver-of cattle: but they being | 


WIPE ful Ss we hed not at 25 "REN them; * 


+ 4 A WS AT 6 


"Oren: 55 Ne rerdiet ae | fant 00 on Judgment 
a mode beg the e 5 


1 * 1 pF. 1 . ' wh . 
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i The words of the falls are that no Pf 0a grazier, or 
drover, as aucb, can be a bankrupt; and therefore my Brother 
Abney very rightly obſeryed that each of theſe might be a bank- 
rupt if he dealt in buying and ſelling any other commodities; 
and that it had been frequemly determined ſo in the King's 
Bench, particularly in the caſe; of Mayo and Archer (a) M. 
8 Geb. 1. that a farmer might be A den if be Wa en 


Aden (05 of hay and EK i agi kf 


. (a) 8 Med, 46; 14 k Str. 373. { "lies to bim for the comioliy | in which 
(8) The rule eſtabliſhed in later caſes he deals; of which intention the jury are 
is that the extent of the trading is not ſo to judge. Palmas vii aighin; 1 D. & 
terial as the intention of the trader, E. 572 ; and Bartholomew v. en, 
namely, whether with a view to-profit be | ib. 573% . 
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devine». SOS cjefment was ng e r this e Broad 
4 A, for liſe, 


A or wt, andi and certain other lands in'*LicolnBire.” Three de- 
his male cbil-" miſes were laid in the declaration, one of an undivided moiety 


dren for their U 


lives, and ſo hy Job Croſs, another of the other undivided moiety by 
. Thomas Cre, and the third of the whole by eee 2 omas; 
ſcending from 

them ; on their 3 eilen then: to: B. and the heirs 1 of bis body for the ſame, term of life 


and upon the ſame terms as the deviſor intended for A. and his male children; and in caſe of B. a0 
his male children. failing, they % C. and his male children for the ſame term of bis and their life and 


— Held that\A; took ab eite lor if ah rants bis death wichou male me 1. 100k an 
* ſor life 3 en e 4. WP . rtf s e 0 ee 290) 0 15157; 
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-.On. the Ach of April 1674 72 1 A: 11. D. deiog 


J d £ 4 N 


complete 24 years old, ſhall have my manor &c; and my will 
is that my ſaid ſon ſhall have and enjoy the ſaid manor &c 
only for bis life, and then the premiſes ſhall deſcend and come 


and. to tbe male children. deſcending from them; and upon their 
| deceaſe or failure, then my will is that the premiſed eſtate i in 


daughters only, and the ſaid premiſed eſtates deſcend thereupon 


daughters of Jo Dua as to the other moiety: but if they or any 
of them have no iſſue male or female then what was intended 


aud her la wful children: but upon the failure of. my aid four 
children and their {awful iſſue, then my will is that my nephew 


my will further is that in caſe what eſtate was intended to. my 


age of 25 years, unleſs my wife and truſtees HAR fit they 
mould ſooner eater&c Sc.“ | 


_ : 4 * day * 
As " —__ 


— 


Y 


and06 the cid a 2 787 verdict Was ' faxed; containing whoſe 


| ſeiſed in fee of the premiſes in queſtion, by will deviſed them 
+ as follows; My will is that my eldeſt ſon Joſhua, when he is 


to Latimer or 7. bomar, then my will is that the ſaid manor &c 
| ſhall deſcend to and be equally divided between the daughters of 
Latimer and Thomas as to one moiety, and the daughter or 


for or deſcended to the daughter or daughters of all or any of 
them ſhall deſcend not to their couſins but my daughter Rachgel 


| F. Garlanland and his children ſhall have to him and them and 
the lawful heirs of their bodies for ever my manor &c.— And | 


ſon Fo ofpua fall to Latimer, then what was intended for Latimer 
ſhall come to Thomas, and upon Thomas and his children; and 
my will alſo is that my eſtate in the manor &c ſhall not be en- 
joyed by any of my ſaid ſons until they ſhall accomplith- the 


| The deviſor died on the it of 8 1676. 58 kr 
Ke * 55 Latimer , and Thomas. Soon after the father's 
oP bei 
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1745. 
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to his male children (if he have any) for: their natural lives only, © 


' manor &c ſhall: deſcend. and fall to my fon Latimer Croſs andthe 
heirs male of his: body for the ſame term of life and upon the ſame 
terms as I intended the ſame for my ſon Jo/bua and his male 
children; and in caſe of his (Latimer's) and his male children 

©. their failure, then the ſaid manor &c ſhall deſcend to my % 
Thomas Croſs and bis male children for the ſame term of his and 
their life and upon the ſame terms: but if my ſaid ſons, have 
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| Grooms covery, the uſes of which were declared to himſelf in fee; und 
e on the Ath of May 1709 he died, never having had a ſon, 
Are de de- rgb Racked the wife r . deb, den. 
Ann the wife of Names Markbom, and | Elizabeth Croſs, On 
his death his three daughters and the l uſbands of the two dns | 
and Latimer Crofs the-ſecond ſon of the deviſor Dr. Croſs re- 
ſpectively entered, the former claiming as'heirs of Joſhua Crofs 
the eldeft ſon of the deviſor, the latter under the will of 1674; 
and after wards in M. 9 Geo. 1. they all joined in levying a fine 
and ſuffering a recovery, and declared the uſes to . Mari bam 
in fee, under whom the defendants claim. Latimer Croſi after. 
Vards on the roth of Au, 1739 died, never having bad any 
children. - Thomas Croſs, the third ſon of the'devilor Dr. Cr, 
died on the roth of January 1708, ia the lifetime of his brother 
Joſbua and after the recovery ſuffered by him, leaving two ſons 
 Jo/bua and Thomas Croſs, the leſſors of the plaintiff, "who within 
five years after the death of Latimer, ſſ. on the $th of December 
2742, made an e _ on er 1 in 1 


- 


The caſe was twice argued, the firſt Lins 15 Bell 80 for 
the plaintiff on the 31ſt of Januury 1744, 5, and by Belfield 
Berjt. for the defendants on the 27th of June 1 74 5, and the ſe- 

cond time by Draper Serjt for the former and Wille. King's Serjt. 
| for the latter on the 21ſt of Nowember>t745 3 and the two prin- 
| Cipal queſtions were, 1ſt, What eſtate Fo Dua Co, the ſon of 
| 8 the deviſor, took, whether for life or in tail; adly, what 
eſtate Latimer .Crofs took, whether for life or 10 fail; and the 
Court took time to conſider of theſe queſtions. Aber queſtion 
was alſo raiſed at the bar, namely, whether or not the recovery 
ſuffered by Fo/buz (on the ſuppoſition that he was tenant in tail) 
were well ſuffered, it not being Gated in the fpecial verdict that 
he was of the age of 24 when the recovery was fuffered, but that 
Was «CO of in _ courſe of the foo ws heed 55 
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"'The © Eg of the Court was g afterwards del vered LA 
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"MICHAELMAS: TERM; aH dr. 393 : 
ee points, I ſhall-be very ſhort in kiving our u 1 g 
opinion, both becauſe I think they are very plain points, and 88 e, LF 


becauſe all the dodrine relating to this matter was fully explained - One 
— 'allithe caſes thoroughly conſidered by the Court in a late Woebethta 
td mae W e . g pe 8 r 1227 % 
W 1 | 
iel We are of: aten that Foſbus Croſs he fon of the 
Ades took only an eſtate for life; for which I ſhall cite only 0 
[+ three or four caſes, none of which are ſo ſtrong to warrant this 
conſtruction as the preſent. A4rcher's caſe, 1 Co. 66; a deviſe to 
| Robert Archer for life, and to his next heir male and the heirs ' 
male of the body of ſuch heir male; and-it was, holden. to be 
only an eſtate for life. The caſe of Clerk v. Day, Cre. Elis. 313. 
was exactly the ſame. Then in M ila's caſe, 6 Co. 17, where 
it was held that if there be a deviſe to 4, and his children, and 
there be no children, it is an eſtate- tail of neceſſity, becauſe it is 
a deviſe to the children by words de preſenti: but a deviſe to A. 
und after hit deceaſe to his children, it is only an eſtate for life. 
Again in Lodington v. Kime, Salk. 224, there was a deviſe to 
A. for life without impeachment of waſte, and in caſe he have 
any iſſue male then to ſuch iſſue male and his heirs for ever; and , 
it was held that ue muſt be taken as nomen ſingulare, becauſe 
of the deviſe to the heirs of ſuch iſſue. 80 in Rel. Abr. (b), a 
_ deviſe to his eldeſt ſon for life et non aliter, and after his deceaſe 
to the ſons of his body; it was holden to be only an eſtate for 
life, by reaſon of the words non aliter. And laſtly in the caſe 04 
of Ginger v. White (which his Lordſhip here read from his on 
| note, ar fi. 348). The caſe of Langley v. Baldwin, 1 Eg. Caf. 
Abr. 185. is like no other caſe, and therefore it is no authority (c. 
With regard to the objections as to the abſurdities that will fol- 
low ; it is not to be ſuppoſed that the deviſor knew them: but 
it is plain that he had it in his contemplation whether Wey ſhould 
have eſtates for life or in tail. 
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As to the — WA — ge eſtate Latimer Croſs took ; the 
reaſon of the thing points out that, he ſhould only have an eſtate 


| (a) Ginger d. White v. White, ſup. 348+ | faid that Rolls account of it was in- 
(JI Kol. Abr. 837. pl. 13. This caſe | accurate. | | 
is not fo ſtated in Rol. Ar. but Lord | (e) See the oplervations on this cafe i in 
Hale thus cited it in 1 Pentr: 231, and Gage v. Muc Map. 358. | : 
| a | 7 Tor 


: (I : 2 5 f _ mbar mA. 19616 1. 0 * 
1M . for life. Beſides the old rules in C. Lit: ( and "YG 
e and Byg, that where d man'gives/aw eſtate to one and bis bein 


ONE ap = or the bnd of me ys n ue Oe to eng in x forms | 


5 th = — 988 Ka the ſams ae” The cafvof Lowe v. Divies; A. 38. 15 
DO: B. R. in 2 Lord Raym. 1561. (6), is allo in point: that was a 


Pha 6 - 5 bs _ deviſe to Benjamin Jr von and his heirs lawfully:begotten, that 


9 | TY | | is to ſay, his firſt, ſecond, third, and every ſon and ſons fuc- 
T ceſſively lawfully to be begotten and the heirs 2 3 
=. 1 e was holden an eſtate for Uſe. He e e ton} Pies 2 


1 
. 


The a attempt to eis the + firſt clauſe i in FR will It by + the "Y 
cCond, and to conſider it as turning the firſt eſtate into an eſtate- 


| | ER tail, was a very ingenious attempt, and the beſt argument that 
E 5 +  eould be uſed; but it is plainly without any foundation ; for 
1 . 7 2 the words of the ſecond clauſe are to Latimer and the heirs 
_- . 0 male of his body, for the ſame term of life and upon the _ 
1 | termi as I intended the ſame for Jeſbua and his male children: 


but thoſe terms were fo Jeſbua for life and to his male children 
or ibeir natural lives only, and fo to the male children deſcending 
© "from them.“ If the deviſor had known the ſenſe 'of the words 
« heirs male,” and had intended an eſtate · tail by it, he certainly 
Wa | would have inſerted them in the firſt clauſe. Beſides, the words 
. , in the other deviſe, to 7. bomac, pally: exclude any ſuch * 
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I. 16 "ca 2, Rel. 868. 1 


| Tus was an Wu on the aa. brought on | the. ſtat. 7 and 
8 W. 3. c. 7. in the Court of King's Bench againſt the de- 


x fendant below (the plaintiff in error) ſheriff of the county of 


Denbigh for a falſe return of a member of parliament for that 
county. The declaration, after ſetting forth the iſſuing of the 
writ and the delivery of it to the defendant below, ſtated 
that at the election the plaintiff below (Sir W. W. Wynn) 
and Jobe Myddelton were candidates, and that the former 
was duly elected, yet that the defendant wilfully maliciouſly 
and injuriouſly intending to injure and oppreſs the defendant 
and to hinder him from his place in parliament did not declare 
him to be elected but voluntarily  maliciouſly and injuriouſly 
neglected and refuſed ſo to do, and after the ſaid election wil- 
fully falſely maliciouſly : and injuriouſly contrary to the duty of 
his office and contrary to the form of the ſtatute &c returned &. 

Myddetton; whereas in truth J. Myddelton was not elected but 
the plaintiff below was duly elected; and whereas F. Myadelton 
ought not, but the plaintiff below ought, to have been returned. 

The plaintiff then averred that 'after the ſaid return ſeveral pe- 
titions of ſeveral freeholders of the county, and alſo a petition 
of the plaintiff (Sir W. W. Wynn), were preſented to the Houſe 
of Commons, ſeverally complaining of an undue election and 
return; that the Houſe, having proceeded thereupon, reſolved 
that Sir M. M. Wynn ought to have been returned, and ordered 
the clerk « of the crown to amend the return by ſtriking out . 

Myddelton ; name and inſerting i in its ſtead that of Sir W. JW, 

Wynn, which amendment was accordingly made; that the 
Houſe alſo ordered that the further hearing of the matter of the 


ſeveral petitions ſhould be diſcharged, and that J. Myddelton 


mould be at lderty to petition the ſaid Houſe touching the 
election within fourteen days then next if he ſhould think fit, 
but chat Pg Myddelton did not within that time petition the 
Houſe touching the election; by reaſon of which premiſes Sir 
TW, W. Wynn was prevented taking his ſeat in -parliameiit for 


ſeven months, 2 and was put to great expence &c. 
27 BR. 
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The flat, 7K 
8 W. Jo C. 7 
giving an 
aQion for a 
falſe return of 
members of 
parliament is 
a remedial 
act; and the 
venire facias 
may be de 
corpore comi- 
tatus. | 
If a decla- 
ration on a 
ſtatute con- 
clude contra 
formam 
ſtatuti, the 
judgment 
need not. 
— The judg- 
ment in an 
action on the 
caſe on ſtatuie 
by the party 
grieved may 
in miſeri- 
cordiã but 
even if ſuch a 
judgment 
were Wrong. 
it is cured 
the ſtatute of 
jeofails. 
—An action 
may be main - 
tained on the 
ſtat. 7 and 8 
W. 3. © 1 
for a falſe re. 
turn of mem- 
bers of parlia- 
ment, tho* 
there be node- 
termination 
of the Houſe 
of Commons 
on the right 
of election for 
that place 
Vid. 1 Wil. 
{ 25. 8. . 
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be defendant pleaded the general iſſue; and on the trial the 
jury gave a verdict for the plaintiff with 1400 f. damages, Which 
together with the coſts (being doubled) amounted to 32147, The 
judgment was accordingly entered up for that ſum; and * 
nn below: in ON! Ke. 


My 


a 
* 
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A writ of error was 5 in the Exchequer- Chamber, 
where {beſides two particular errors, which were afterwards 
cured by amendments in the King's Bench, vid. 2 Str. 1227.) 
five objeQtions were taken to the record on behalf of the plaintiff 
in error. The caſe was argued three times, the firſt time by Sir 
R. Floyd for the plaintiff in error and Sir T. Bootle for the de- 
fendant, the ſecond time by Prime King's Serjt. for the former 
and the Solicitor· General for the latter, and again by Evan for 
the plaintiff and the Attorney-General for the defendant; but 
after the firſt argument the two firſt * appear to have 


been given up. 


m the Court of N Chamber had taken time to 
. of the caſe, 


m lles Lord Chief Juſtice 0. B. delivered bis . own opinion 
and that of his Brethren, (except W 4 F orteſcue Aland who 


Was «Get as follows. 


; 


4 


U 


«6 « There are two 'o particular g errors rs aſſigned, belides the general 
errors, that there was no venire and no diftringas : but they 
being both returned on the ſecond certiorari, theſe two errors 
are anſwered, ſo that the caſe now comes before us only upon 
the general errors . 15 Vs 4 
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And five objeftions | were taken by the "counſel for the de- 
fendant, the plaintiff f in error; one to the procels, two to the 
e up of the Judgment, and two. on the merits. | 
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wa to che belt error. | Ie is that wu yenire 88 which i is 


_ - now returned is de corpore comitatus inſtead of de vicineto ; 5 for 


though the 4th and th Ann. c. 16, / 6 and 7. ſays that every 
venire facias for. trial of any. iſſue | in any ſuit ſhall be awarded of 


the body. of the. "I where ſuch is aun yet there, is a 
proyiſo 
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HILARY TERM, 19 G10. II. Cam. geace „ 

ptoviſo in this act that it ſhall not extend to any action on any 17455 6. 

penal ſtatute ; that this was an action on a penal ſtatute, and ND 15 
therefore plainly within the proviſo. 80 that a queſtion hath ron 1 
been whether this be a penal ſtatute or not? But I ſhall give it wy: „ | 
another anſwer, that ſuppoſing it a penal ſtatute, yet it is cured Fer. 

by ſtatute 16 and 17 Cay. 2. c. 8. which makes good a judg- 
ment after verdict, though the venue is wrong laid. But then | 

it is faid there is the ſame ſort of proviſo in the ſtatute Car. 2. 

that it ſhall not extend to actions on penal ſtatutes, ſo that the 

objection Kill remains: but we think this not a penal ſtatute, 

but for this purpoſe to be conſidered as remedial. And we like- 
wiſe think that this is cured by the 5 Geo. 1. c. 13. which enaQs 
that no judgment on a verdict ſhall be reverſed or ſtayed for any 
defect either of form or ſubſtance; and it is certain that this 
muſt be a defect either of form or 1 ubſtance, and therefore 

| within this 40 (a). | 


— — — - — 0 an» - — — — 
5 8 * 
— rr — 7 3 
wn * be 
— o — 


The ſecond objecten i is to the form of the judgment, and 
dme next to form and ſubſtance, It is objected [that the judg- 
ment doth not conclude contra formam ftatuti; we have 
conſidered this both on the footing of precedents and of reaſon. 
As to precedents they are both ways; therefore the adding of 
thoſe words could not have vitiated. But the queſtion is whe= 
ther it was neceſſary to Ft them in. To be ſure in point of 922 i 
reaſon, there is no occaſion. Indeed if the declaration had not 
laid the offence to be contrà formam ſtatuti, the judgment muſt 
be ill; becauſe it would not have been an action on the ſtatute, 
but at common law; therefore a judgment for double damages 
would be wrong. The defendant hath pleaded not guilty as to 
the while eharge in the declaration; therefore he hath ſaid that 
he is. not guilty 'of a fact contra terme ſtatuti; . iſſue was 
on this fact, and the jury have found him guilty © „ f making ; a 
falſe return contra formam Raturi z "the Judges Bal purlued 
the verdict; 00 therefore we think” his obj ection of no 
weight,” iS 18 © iwc u Bas e321 D FSW 
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(a) See allo Merrick'v. W from the proviſo in the ſtat. 4&5 an. 
Offulftone, Andr. 118, 119; and French e. 16, enacts that every venire facias in 
gui tam u, Wiltſhire, 2 Str. 1085. And | any action os Ionian apy any penal 
wal 1 gay point is nden y | 5 ſhallbe a of y 21 of 2 70 E 
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iI ART TERM, 29 than U. "Cara. Sele, 

7 be id objection is to the judgment, which concludes that 
the defendant is in m ifericordid inſtead of - capiatur ; and this is 
an objection to the ſubſtance as well as to the form. The anſwer 

given tolit was that the entry was right: but even ſuppoſing 

it wrong, yet it is cured by che ſtatute of jeofails. We are not 

all of us certain that this judgment i is right, but the greater part 
of us think it is. This is an action on the caſe, which is to re- 

cover damages to the party grieved, and there the proper judg- 

ment is in miſericordià; and the caſes i in which it ſhould be by 

capiatur is where there is a fine to the King, as in treſpaſs ete; 

1. mean. that at common law there ſhould be a capiatur. But 

we are all of opinion that ſuppoſing the judgment bad, yet it is 


_ . cured by the ſtatute of jeofails. Yet notwithſtanding J ſhall 


mention. ſome caſes to ſhew. where a capiatur is neceſſary, and 
where not, and on which we found our opinion that this entry 
.of the judgment | is good. The firſt is in 1 Rol. Abr. 222. pl. 11, 
where it is ſaid that in actions of treſpaſs upon the caſe the entry 
of the judgment ſhall, be in miſericordia and not quod capiatur. 


The next is an action on the ſtat. of Ede. 6. for not ſetting out 
| rythes ; ; 76. page 223. Pl. 17. So in debt on 1 and 2 Pb. and 


Mar. for taking 10 d. for a diſtreſs inſtead of 4d, by which he 
became liable. to a penalty of 5 l.; the Court held that the judg- 
-ment ought not to be in miſericordiàa. North v. Wi ingate, Cra. 
Car. 559, 560. 80 in Plow. 118, 139, where the action was 


on the ſtat. 23 H. 6. the judgment was in miſericordia, The 


.caſe of Waterhouſe v. Bade, Co. Tac. 134. alſo thews that 
Where the action is brought tam pro rege quam pro ſeipſo the 
King is. to have a fie, but not where the actio is brought only 
for the party; and where there is no fine. to the King, | the judg- 
ment would not be quod capiatur, As to the tat. and 6 N. 
And Mc. 12. which, takes away the capiatur fine in actions vi 
et. armis ; chat does not apply to the preſent caſe any otherwiſe 
than 2s It explains the. role laid down. here; for that takes it 
away 0 all actions vi et armis, which, are, the, only actions in 
Which it was uſed, and it ſhews the ſenſe of the Legiſlature that 
they. omg in 1 on the calc eee was er — acl 
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35 Buti another aufwer may be given to this objection, that ſup- 
| | poſing this judgment wrong, yet it is aided by the ſtat. 16 and wor. 


17 Car. 2. c. 8.3 
on penal ae therefore if this be conſidered as an Action on 


a' penal ſtatute, this objection is not aided. But we are all of 


opinion that this, ſtatute, which, gives damages to the party 
grie ved, though they are double damages, is a remedial act, 


becauſe. the damages are to be conſidered only as a ſatisfaction 


to the party. And this ſeemed to be the opinion of the Court 


of King's Bench in the caſe of Philips v. Smith, Com. Rep. 284, 5. 


in an action againſt a perſon for refuſing to deliver a poll, in 
which caſe a penalty of 500 J. is given. We think this is like- 
wiſe.cured by another ſtatute, or at leaſt this ſtatute ſerves to 


explain the ſenſe of the Legiſlature on the ſtat. 16 and 17 Car. 2. 
This is the 4 Geo. 2. c. 26. for turning the law proceedings into 
Engliſh ; for in J. 4. it is enacted that every ſtatute for amending 

Jeofai s:ſhall extend to all forms and all proceedings in courts of 
e, except in criminal caſes, when the forms and proceedings 


age: 1 in Engli/þ; and it concludes thus“ And this clauſe ſhall be 
taken,and, conſtrued in the moſt ample and beneficial manner 


for the eaſe and benefit of the parties, and to prevent frivolous 
and vexatious delays.”. So that ſuppoſing the act, on which 


this action is brought, is either penal or remedial, as this is not 
a criminal profecution, the defect is aided; for the ſection in the 


ſtat, 4 Geo. 2. muſt either be conſidered as an enaQting clauſe, 
or as declaratory of. the ſenſe of the Legiſlature-on the word 
penal in former ſtatutes, and that by, it they meant only 


criminal proſecutiqns. As to theſe points we are all of the fame 


opinion. 


Now I come to the fourth and fifth objections on the merits 
of the caſe; and as to theſe we are all of the ſame opinion, ex- 
cept my Brother Abney; and he only doubts, for if he were 
clearly of a different opinion, our opinions would be given 
ſeriatim. And he doubts whether this action is maintainable ; 
for he ſays that this action can be brought only in two inſtances; 
1ſt, When the return is made contrary to the laſt determination 


of the Houſe of Commons of the right of eleQion for ſuch place; 
2dly, Where any officer wilfully falſely and maliciouſſy makes a 
double return. Therefore as this is not an action for a double 


70 | | return, 


only indeed there is an exception of actions 
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Wenn, Bart 
in Error. 
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1745. 6. erde nor for making a return contrary to the laſt determination 


a Mert. Of ahi Houſe 25 mages be N 0 it is not © maintalnable, 
F ron f 
againſt TY l | 
VERS Fi 1 wil Grft i the 40 of cd 402 thew 1 will 92 


che opinion of my Brothers {except my Brother Abney) and their 
reaſons for it, in which 1 entirely concur' with them; and after- 
wards ſome further reaſons of my own, in which I have no au- 
- thority to lay that any of them agree with ine. The ſtat. 7 and 
8 Wm. 3. c. 7., which is intitled * An act to prevent falſe and 
double returns of members to ſerve in parliament,” euacts and 
declares (ſect. 1.) that all falſe returns wilfully made of any 
knight of the ſhire, citizen, burgeſs, baron of the cinque ports, 
or other member to ſerve in parliament, are againſt law, and are 
thereby prohibited; and in caſe any perſon or perſons 'ſliall re- 
turn any member to ſerve in parliament for any county, city, 
borough, cinque port or place, contrary to the laſt determination 
in the Houſe of Commons of the right of election in ſuch 
county, city, borough, cinque port or place, /uch return ſo 
made ſhall and is thereby adjudged to be a falſe return. The 
ſecond clauſe enacts that the party grieved, to wit, every perſon 
who ſhall be duly elected to ſerve in parliament for any county, 
city, borough, cinque port or place, by ſucbh fa ſe return may 
ſue the officers and perſons making or procuring the ſame, and 
ſhall recover double the damages he ſhall ſuſtain by reaſon 
thereof, together with his full coſts of ſuch ſuit. And, to the 
end that the law may not be eluded by double returns, it is 
enacted (by ſect. 4.) that if any officer ſhall wilfully falſely and 
3 maliciouſly return more perſons than are required to be choſen 
by the writ or precept on which any choice is made, the like 
remedy may be had againſt him or them by the party grieved. 
And then the ſixth clauſe enaQts that all actions grounded upon 
that ſtatute ſhall be beg within two years ſtor the cauſe of 
| action ie, 


The fourth objection is that double damages are only given 

in caſe of a return made contrary to the laſt determination of 

+ the Houſe of Commons. It is ſaid that the words /uch falſe re- 
turn mean only ſuch return as was contrary to the laſt deter- 
| mination in parliament: : but this my receive ern anſwers. 
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But 10 order to underſtand che meaning and ſenſe of this act, it 


will be neceſſary to conſider the title and preamble and every 
part of it. And to be ſure it appears by the title as well as 


preamble that this act was made in order to give a remedy for! 
all falſe and double returns. And we think the word ſuch, even 


confidered grammatically,” muſt relate to all that went before, 


otherwiſe other words would have been ififerted which are not 
here. Beſides it would be ſtrange to conſtrue it otherwiſe; for 


ſuppoſe an act of parliament ſhall begin with faying, that ſteal- 


ing all cattle is felony, and leſt any doubt ſhould ariſe on the 
meaning of che word '* cattle,” it ſhould afterwards ſay that 


1745, 6. 


— urn 
Mrpbzr - 


TON, 


againſt 


Wr NN „Bart, 


in 


Herß ſhall be conſidered as cattle, and then enact that all n 
Healing ſhall be felony without benefit of clergy, would it not 


be abſurd to ſay that the word ſuch ſhould relate only to Healing 
| ſhetþ ? Several abſurdities and i injuries would follow from the 


plaintiff's conſtruction of this ſtatute, and that | ought carefully 


made contrary to the laſt determination in parliament : whereas 


the remedy was intended: to be general ; and it might ſeldom 


happen, be the return never ſo falſe and malicious, that it is 
a return contrary to the laſt determination in the Houſe of 
Commons. According to that conſtruQion a returning officer 
who returned a perſon who had only two votes, inftead of him 
who had ten, would not be liable to an action, if there were no 
determination by the Houſe of Commons. But this is certainly 


ſuch a falſe return for which the act intended to give a remedy ; . 


and to determine otherwiſe would be to make the remedy partial 


when the act intended it ſhould be general. Another circum- 
tance, which ſhews that this act extends to all offences of this 
nature, is that it is to extend to 4 counties &: whereas the 9 


determinations of the Houſe of Commons, generally ſpeaking, 
are on elections for boroughs with reſpect to the right of 1 28 
This we think an anſwer to this objection. 


The $fib objection 1s 5 it Wa not appear by the decla- 
ration that this petition hath been determined in the Houſe of 


Commons, but may yet come in queſtion, and from thence it 


: 


8. 25 | 18 


to be avoided in the conſtruction of acts of parliament.” If the 
© word © ſuch” did not relate to all falſe returns willfully made, 
a perſon could only have a remedy for ſuch returns as were 
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5 ſo chat caſe 1 1s of no 9 one Way or the 0 other. The caſe 
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WY is a argued; that: be Courts of Weltminfter> Rall ducht dt 10 2 , 


ceed in actions of this nature, while there is the leaſt poſſihility £ 
of the, ſame queſtion coming. before. the Hquſe of Commons, 
becauſe there may be à claſhing in the determinations, and 

they are the Proper Judges of their own elections. J muſt 


admit that, if it be neceſſary to ſet forth ſuch. a previous de- 


termination, no ſuch determination appears in this declara- 


tion, for it is only ſaid that they determined the return to be 


wrong, and therefore ordered the names to be altered; and it 


is plain that this was only a determination that the return was 


wrong, not that it was /@ſe ; aud it might be, wrong without 


. being falſe ;; as for inſtance, if it had been made by a wrong 
perſon; and by the liberty giyen to . Myadellon to apply again 


yithun: fourteen. days it ſeems. that the merits never came in 
queſtion. We cannot here take notice of tha rules of the Houſe 


of Commons in proceedings of chis nature, and therefore cannot 
conclude, becauſe J. Myddelton did. not apply within the four- 
teen days. given to him, that therefore he | was, concluded. 


There are four perſons, who might bring theſe petitions. iſt, 
The voters for Sir N. W. Wynn... adly, Sir N. W. Wynn him- 


{elf. zdly, The voters for * Myddelton; Athly, 7 Myadelton 


himſelf; and we: cannot e * non but; wud the a 
of election was BY ey: ech 


deni. 3 


"Ft; as it 1 8 not appear 1 bf Ae . chat 3 was 
A previous determination i in the Houſe of Commons, the queſ- 


tion now is whether it be neceſſary that there, ſhould be any 
ſuch previous determination. The caſes cited to ſhe that it is 


neceſſary are moſt of them little to the purpoſe... The firſt is 
the caſe in Plo cod. 118. That was an action on the ſtat. 
23 H 6,, which is worded i in quite a different manner from the 
preſent: but if this caſe had any weight, it is rather an authority 
for our opinion, becauſe no ſuch previous determination was 
there ſet forth; and though the caſe was very ſtrenuouſly argued, 
this objection was not taken. The next is Nevill v. Stroud, 
2 Sid. 168. but there no judgment was given by the judges in 
the Exchequer, who were all aſſembled there for that purpoſe; 


and, as it is ſaid in 3 Lev. 30., it was adjourned. into parliament 


propter difficultatem, and ſlept there without any determination; 


7 
# 
- 
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eee 2 Lev. 114. was an action for a double 1745, 6. 
return,” three of che Judges held that it lay, and one doubted; 


Mvopgr- 


error was brought on this in the Exchequer- Chamber, and that Ton 
return, and not for a falſe one; fo (it is ſaid) it does not affect = 
the preſent caſe, though I muſt own I do not underſtand the 
diſtinckion laid down in that caſe between a falſe and double 

return as to the actions lying or not lying at common law, 

where it is alleged (as it was in that caſe) that the return was 

made faſſely and maliciouſly. However that was an action at 
common law, ſo it in nowiſe reſembles the preſent caſe. The 

caſe of Oꝝſſoto v. Rapley, 3 Lev. 29. was an action for a double 

return, and is founded on Bernudiſton's caſe, and it was there 

| holden that the action lay not: but that caſe proves too much, 

for it was there ſaid that it would be preſumption to meddle with 

elections before they had been determined in parliament. The 

next caſe, when it was cited at the bar, ſtaggered us all, that 

of Prideaux and Morice, 1 Lutw. 82 to 89. Salk. 502. and 

Farreſly (b) 13 and 14. I believe every one imagined at firſt 

when it was cited that that was an action on this ſtatute, but 

on looking into it we find that that was not an action on the 

ſtatute, but at common law; iſt, Becauſe. by the pleadings, 

which are in Latwich, it is not laid to be contra formam ſtatuti; 

adly, Becauſe by the arguments it appears that it was an action 

at common law; and this entirely altered our opinion of the 

preſetit caſe; There are things in Lord Trevor's argument in 

the Common Pleas, and Lord Holt's in the King's Bench, ſtrong 

as to this point. Lord Trevor ſeemed to give his opinion that 
an action for a double returu woeld not lie at common law: 
but they were all clearly of opinion that there ought not to be an 
action at common law, Lakhs there had been a determination 
in parliament.” And the reaſon given both by Lord Trevor 
and Lord Holt is, becauſe there might be different determin- 
ations, and the Houſe of Commons are the proper Judges of 
their own elections. If this were a determination on the 7 & 8 
W. 3. the objection would be great; but as it is not, that au- 
thority ah an end at once; becauſe i it is certain that an act of 


te) "ey that Judgment of reverſal | Lords. vid. 1 ene 89. : * (80 
was, afterwards afficined in the Houſe of (6) 7 Mod i3ftf . . 
IH IT JF P 8 parliament 


judgment was reverſed (a). But that was an action for a double wer a, Bart, | 


es HILARY TERM, 1800 . Gag Sec: 


1745, 6. liament- may give the Courts at Weſtminſter a a Juriſdiction in 
| 1 aſes of this nature, though they had none at common law, 
| 8 fe the Houſe of Commons is party to every act and there- 


Wranp fan. fore is bound by it. But we think the argument made uſe of 
CERA by the Judges in that caſe makes againſt this objection in the 
- ' preſent. It was there objected that an inconvenience would 
ariſe, as there might be a claſhing of determinations: the anſwer 
was, where an act of parliament gives a juriſdiction, we may 
exerciſe it in all caſes. This ſhews that they did not conſider 
this on the act of parliament; for if they had, this objection 
would not have held at all. I have here a report of the deter- 
mination of the Houſe of Commons in the caſe of A/ by and 
White, which ſays that the Houſe of Commons have a right to 
determine their own elections, except in caſes particularly pro- 
vided for by act of parliament ; and it would be 8 inconve- 
nience if it were otherwile. !- 11 
HS ne 
On: this FEI I give no oplaibis of the reſt of the Judges, 
but ſpeak this as my own opinion only; though it has never 
yet been determined, I ſhould have no doubt but this action 
would lie at common law; and it would be a reflection on the 
law to ſay it would not, becauſe here is certainly damnum cum 
injuria, which by the policy of the common law ought to have 
ſome remedy (a). But the conſtruction contended for by the 
plaintiff in error would overturn this whole act of parliament, 
as it would depri ve the party even of having an action on this 
ſtatute; for the action muſt be brought within two years after 
ſuch falſe or double return made; and therefore if this action 
is not to be brought until the, matter is determined in parlia- 
ment, they might keep the petition, ſo, long depending, that the 
time for bringing the action would be expired, and then the 
party would be without remedy. With regard to the caſe of 
| Prideaux v. Morice, which was much relied upon; I cannot 
| (ſpeaking for myſelf only) hear it mentioned, without entering 
my proteſt againſt that part of the determination, which ſays 
chat the determinations; of the Houſe of Commons ſhall be 
„ and cancluſixe on the Courts of Maſminſter- Hall. Lf, Be- 


(a) Vid. A/bby v. White, 2 24 1 &c 3 5 Figs 55 Graph ſup 
933; Paſiq v. Freeman, 2D. & E. gi! Ot ns bu Ret ; 
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"a the method of trial there 4 is different. from that in We eft= | 1745, 6. 
__minſler-Hall; -had they the ſame-authority to inquire. into thoſe | Mroset- 


TON 


| things that we have, I ſhould be content. Next they do not ayainf 
make their determination on oath, whereas we are ſworn to de- r 
termine according to right; they cannot try by juries; 3 nor\ | | 


can my examine * witneſſes on oath . 


As to the objection of Adtbics in jurildictions; that does 
not hold, unleſs their determinations were in idem. Indeed 
would an aſſize or ejectment lie for a ſeat in the Houſe of Com- 
mons, and were we to determine one way and they another, 
there might be ſaid to be a claſhing ; but here we determine on 
that which they cannot; for though they may determine as to 
the right of ſitting. there, yet we are the only perſons who can 
give damages. I ſhall put one common inſtance; ſuppoſe an 
action of treſpaſs and aſſault is brought and an indictment for the 
ſame aſſault in another court; in one the defendant may be found 
guilty, in the other he may be acquitted ; and it is poſſible that 
he may be found guilty and acquitted before the ſame Judge 
for the ſame offence, as where the ſame Judge of Niſi Prius ſits 
at both bars; and yet there would be no claſhing in theſe deter- 
minations, for he determines on different evidence; in one caſe | 
the party himſelf may give evidence, in the other not. So it 
may be in caſes of wills, where lands and perſonal eftate are 
diſpoſed of by the ſame will, and the party goes into the Ec- 
cleſiaſtical Court to eſtabliſh the will as to the latter, and comes 
into the Courts of law to eſtabliſh it as to the former, and the 
queſtion-in both Courts is, whether the teſtator were compos or 
Not; the Eccleſiaſtical Court may hold it good as to the perſonal 
eſtate, and theſe Courts hold it bad as to the real, and yet there 
would be no. claſhing of juriſdiction, becauſe the determination 
would not be ad idem, and there. no doubt could ariſe which 
judgment to execute. Another reaſon why the Courts of | 
Weftminſter ſhould not be concluded is, that it is a rule that ng 
"Yr (a) But a tribunal has been fince con- | for and examining witneſſes on oath, Vid, 
ſtituted for the determination of conteſted | ſtat. 10 Geo. 3. c. 16.3 and 11 Geo. 3, 
elections by a ſelect committee of the c. 42., both made perpetual by 14 Ges. . 
Houſe of Commons, who are themſelves | c. 15. ; and ſince amended by 25 Geo. 3. 
worn to determine according to the evi- | c. 84; 28 Geo. 3. c. 523 32 Geo. 3. c. 13 


dence, and who have the power of ſending | and 36 Gee. 3. c. 39. wet 
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174576. determination between any two perſons can be conclulive as to. 


| . a third; now the determination in the Houſe of Commons i 18 


9 only between the two members; here it is between one of the 
wenn, Bart. members and the ſheriff, who is a third perſon. I ſhall mention 
19 but one reaſon more, which is that the greateſt injury of all 

might by this means go unpuniſhed ; for it may happen, and 
ſrequently has happened, that a man has been ſo impoveriſhed 
by the expences of his election, that he has not money enough 
left to bring his petition before the Houſe, and yet till he does 
bring his petition he will be denied the only means he has of 
reparation, bringing his caſe before the Courts of We/ftminſer- 
Hall in order to recover damages. Theſe Lanention only as 
my ov private reaſons. | 


But x we are all of opinion that. 8 this . de- 
termination in the Houſe of Commons not here ſet forth and 
that it ought to have been ſet forth originally, yet it is cured 
after a verdict (a); for as the jury have found for the plaintiff, 
we muſt preſume that proper evidence was given to induce 
them to find this verdict, otherwiſe the Judges would have 
directed them otherwiſe. 


1 So the judgment muſt be affirmed.” 
{a) Vid, Macmurd v. Smith, 7 P. & E. 515. and the caſes there referred to, 


160m... 'Þ be Mayor Bailiffs Burgeſſes wa Chile. of 


Tueſday, 


Feb. 12h. BEDFORD againſ} The Biſhop of L1NCoLN and 
WILLIAMS. 


k. 17 GEO. 2. Rot. 1726, 1 1727, 1728, 1729] 


A quare im- IN quare impedit, the plaintiffs i in their 3 alleged that 


| E | they were, and for a long time paſt- had been, ſeiſed of the 


hit = on ad vowſon of the church of Saint Jobn the Baptift and the hoi- 
| pital of Saint. Fohn in Bedford as in groſs as of fee and right, 

and being fo ſeiſed they preſented to the ſaid church and 

hoſpital, being vacant, one J. Towerſey their clerk, who upon 

the preſentation of the ſaid mayor bailiffs burgeſſes and com- 

monalty was admitted inſtituted and inducted into the ſame Gm 

„ | 3 . me 


, 


992 8 
L 


preſenta n of the mayor &e was admitted, inſtituted and in- 


Ar Al e! 1. ic „ | 


1 "A of Queen et and. that. the ſaid mayor beiliffs bur- 

| _ gplſen/and | commonalcy. being fo ſeiſed, che faid church and 
_ hoſpital. afterwards. became vacant 19 4h oh death > of the 151 
'B Genet MLS ver hs. „5 
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"The Biſhop. in his plea. claimed: ins in the aid: ah 
ads in the advowſon thereof, but the admiſſion inſtitution and 
induction of parſons to the ſame church &c, and other things 


which belong to * gt as e of the lame Wk and 


» them : % 
chen 5 45 23 ET; 4 + J Tt : J * s ; 2 . * 5 
18 


Fo 


"The dens Williams + prey in | as os. & After x pro- 
cefling that the mayor &c were not ſeiſed at the time when 
Tee Was admitted &c, he admitted that 75 ower/ey on the 


ducted into the faid church, and- hoſpital in the time of Queen, 
Anne, and that after his admiſſion Tower/e ey died & ; but he 
pleaded chat the ſaid church and hoſpital at the time of that ad- 


14 


miſſion and from time immemorial had been, and ſtill were, a 
lay fee and eſtate and not preſentative. He then alleged that 


before Towerſey's admiſſion and before the ſaid mayor &c had 
or claimed any thing in the church or hoſpital King Henry the 


Eighth was ſeiſed in his demeſne as of fee of and in the ſaid 


hoſpital, to which the ſaid church then was and from time then 
immemorial bag been and fill was appurtenant, in right of his 
crown ; that on his death the ſaid hoſpital, to which &e, 
deſcended x0 King Edward the Sixth, and on bis death to 


Queen Mary, and on her death to Queen Elizabeth, ho on 


the 2oth of Fuly i in the 18th year of her reign by letters patent 


granted the ſaid boſpital, to which &c, by the name of Saint 


Jobn s Ho o/pital and all her lands tenements rents ſervices and 
heredita ments whatſvever with their appurtenances to the ſaid 
hoſpital belonging or appertaining to J. Farnham in fee. The 
defendant in this plen then deduced a regular title to the ſaid 
hoſpital,” td Which '&c, from J. Farnham to G. Williams the 


. * 
+ 


2945, 6. 
— 
The Mayor 


" &c of SE D- 


15 2 , 
i Lixcor nx 


and WII 
' TIAMS, 


* 


defendant's father in fee in 1678; and then ſet forth that the 
ſaid C. Williams being fo ſeiſed the ſaid mayor & on the 14th _ 


day of Apri il; 13 An. prjuſtly and without any judgment diſ- 


ſeiſed the ſaid G. Williams thereof, whereby the faid mayor & G 


were ſeiſed of the _ Wr to which &c with the appur- 
7 ___ ; _ tenances 
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It diMiſity they preſeated de fuld . Weng 16 che hd chef 


WES 


aps 86 


The B 


and 


Wo boſpiral, as to #chuteh and hoſpital Preſentative who on 


Fon 


the preſentation of the ſaid mayor & was aUmifted\toftituted 


of Le a and inducted into the ſame as to a church and hoſpital preſent- 
an IL 


ative; thar the ſaid mayor Sc being fo ſeſſed of the ſkid hoſpital, 
10 which &; by their diſſeiſin, the ſaid" G. Williams, the defend 
ant's father, afterwards on the iſt of May 1724 re- entered iuto 
the ſaid hofpital to which & with the appurtenances: and was 


\ thereof ſeiſed in his demeſne as of fee as of his firſt and former 
eſtate; and being ſo thereof ſeiſed he the {aid G. Wi Hiams (the 


father) afterwards on the ist of June 1740 died To ſeiſed of 
ſuch his eſtate of And in the ſaid hoſpitsl to which "Re with the 
appurtenances, upon whoſe' death the faid hoſpital to Which &c 
with the appurtenances deſcended to the defendant 7 as fon and 


| heir, whereupon the defendant entered into the ald hoſpital to 


which e with the” appurtenances, and Was and fill i is ſeiſed 
18. ELIT, 2 : EY iin t 15355; 10 


n 


4 (990 n nan. R bare 
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"The 223 * was preciſely 4 1055 to the firſt Wan 


except that it ſpoke of the 24 ag were every ex- 
preſſion e to the e 45 


wh SO a ee, nfo ttt 
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"6 the laſt plea *. PAY alot 57 18s 8 e the mayer: 
&o at the time of the admiſſion inſtitution and indyQion of 
1. 7 ower/e y into he faid church (not ſaying any thing about the 


Hoſpital) were. not ſeiſed of the advowſon of the Haid church 
Ke, pleaded that the ſaid church then from time immemorial 


had been and then wag a church donative ; 7 that before and at 
the time of the death of 7 owerſe 8 the defendant was ſeiſed of 
and in the ſaid donation or gift of the ſaid church as, in 19 


| that all thoſe, whoſe eſtate the defendant had, being ſo ſeiſed 0 


and i in the donation or gift of che ſaid. church from time im- 
memorial as: often as the church deere vacant had been uſed 

2 be held by. fuch. clerk for the oo of "i life * and that 

the ſaid church being then vacant it belonged to the defendant 

Los the fame Sc WT biet ads bell 

211% 4 30 lig! la 
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| TE . 1 AAV ist- Hern Gbr 7 
"If infer to thie vilkop's plea; 5 be caimeg 


nothing in Phrticular concerning the hoſpital, the plaintiſa 


netding W 
R h or advowſon. but the admiſſion &c as "ordinary, and. Bald” 3 


prayed judgment And a writ to the bilhop * ez upon which" it 


174856 


vor 
Ba- 
"TL" 


ag] 


The Biſhop 


was adjudged that the plaintiffa ſhould recover "their preſentation. of Lingo LMo 


to the fald church and hoſpital againſt the biſhop, with a ſtay of 


execution until the pleas between the other parties Were de. A 
termineds | | 


To the firſt of. the other defendane g (ran lliams 9 pleas the 
gan replied. that at the time of the admiſſion inſtitution and 


Saga of Towerſey into the ſuid church and hoſpital the ſame 
\ church and hoſpital were and ill are preſentative and not à lay 
fee and eſtate, as in the plea is alleged. To the ſecond plea that 
the fald bhv/pital at the time of that admiſſion &c was preſent- 
ative and not a lay fee. And to the third plea that the church 
at the time of 7 owerſey' :y's admiſſion was and ſtill is a church pre- 


ſentative and not a church donative. 


4 L x 3 j * - r « # * NG * 
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To theſe replications the defendants tales ed general... 


: 
ow i} 1 A * | 4 0 A 'S 


. Aſter, three arguments at the Spd on mW, rednf lay,” February I 4 | 


1743. April 28th, 1744s and nen. November 13th, 70% 


IH 10 85 on ag gave 2 | 12 8 „ 6-34 e 119. agen 
ee fe fr ge raue 


iy 4 1 1 7 . $03.3 - £41 SO, 
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and Wit: 
LIAMS. 


4%) Tbe grounds and reaſons of this * precedent. In G. Li-; 342. an hoſpital © 
Judgment do not appear in the Lord Chief may be either a la or eccleſiaſtical fee: 


Juſtice's note books or papers: but the | hon conſtat 1 this is. If a quare 
following account is taken from. Mr. * Lian does lie, it muſt be preſentible, 
Hbney's:note bool! . and ſo they are convertible terms. O. 
After many arguiments at the win? Lit. In Regiſter 31- (A), ſtat. W. 2. 
42th of February 1745 the plaintiffs bad | Fitz. MB. 34- (E), are U 
judgment. ries 17,09 bas, 10 Trae; chat a huate impbdit will lie for 
The, Court. 8 dg the objection, an boſpital, and that i qray be preſentible. 
that no quare impedit ill lie for a church | And for theſe reaſons the Court held the 
and hoſpital, becauſe che one is ecelefiaſtical] \ Ueclatation in che Cate at bär to be 200d! 
Wa 0 Jv isan objectionof” As to the pleas of the deſendants, the 
no we in Lom. had. In a quare impedit it is ne 
199. 12 180 45 12575 244 x: 125 it = for the plaintiff wo allege one 12 
vicarige are vf 2 di TY, me = Artatioh in baſe or thoſe under wWhan 
eee eee 
church and hoſpital are o tl are the plaintiff 's ppſ- 
8 e 1 We th i is equally meceſfary for the 
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The Toe Mayor 
&c of BA D- 


FORD 


The —_ 
_ of Lixcoun 
and WII. 
LiAMS, 
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E. 19 Geo. 2. 
Monday, 
April aiſt. 


A. having an 
only child B. 
(a daughter) 
deviſed lands 
to a child 
with which 
his wife was 
then enſient, 
| ro a male; 

ut if - 

bu if af 
the lands 
were to be 
divided be- 
tween B. and - 
that female; 
and if they 
both died 
without iſſue, 
then toC. in 
fee —The 
child was af- 
terwards 
born, and 
was a male: 
held that he 
took a fee, 
either by the 
vill or by de- 


, oe Gr, 


„ ay 


| WDARY-TRAMi/Ag C o 15 8 


_ deleidants' $0-traverſe ons of hem. But fendant Willans Jus ſet up no preſent - 
- in theſe pleas the defendants have conſeſſed | ation or title either in himſelf or thoſe 
the preſentation, and endeavoured to avoid under whom he Cms. 
it but not traverſed, for a proteſtando is The Court joclined. eee 
no traverſe : beſides the pleas have ſe- replications were good, 28 ſollowing the 
parated the church from the hoſpital, | chree pleas ; but they founded their Judg- 
which are one entice thjog;/ and one/plea | ment on the validity of the plaintiff's de. 
cannot be taken in aid of another. The claration and the deſects in the defendant's. 
thee pleas,” MS. mw | 
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— y | = — * * 
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Tuches Dawes” on x ae” dy. F Joux Toy 
. againſt. WiLLian, Hauri, an n el bis 
een and I hi- Tenants, aw n 


19 F. 5111 Sl 54 e YE j 
« 1 game Fa at, 9 9 upon ,a caſe. reſerved by my 
Brother Burnett at aner n at Leue: on the 


roth of A 14s 2 


Wii lam Hamlin, being ſeiſed 3 in « Ri of by premiſes i in * 
tion, by his will dated the a th of April 1662, deviſed them i in 
the following words; « I give my freehold land lying in the 
pariſh of Ardingly and ug Hoathly (being the premiſes in 
queſtion) unto the iſſue of my wife which the now travaileth 
withal, in caſe it be a man child: but if it happen to, be a 
woman child, then my wil is that it ſhall be equally divided 
between my daughter Elizabeth and the ſaid child which my 
wife now travaileth withal; and if it ſhall | happen that my 
daughter Elizabeth Thall die without iſſue, - then the child that 
my wife now travaileth withal ſhall wholly enjoy the faid land: 
but if it ſhall happen that they both die without iſſue, theo my 
will 3 is that T, bomas and Wi Mam Ti uli, ſons of my brother Jobn 
7 wlly, ſhall have the ſaid parcel of land to them arid their heirs 
for ever.” The deviſor died a few days aſterwards leaving his 
wife enſient, Who was brought to bed of a ſon in July 1662 
named William, and. who was his only jig and heir at law. 
He entered, and being { ſeiſed and poſſeſſed f the premiſes in 
Hilary term 11692 levied a fine ſur; conuſance. de droit come ceo 
c to the uſe of himſelf and his heirs; and by his will dated 


de ih of dagyt 1741 "Mi e. deviſed. the e 


5 | to 
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FASTER TERM, 20 Gro. II. C. F. 

0 the defendant William Hamlin and his heirs, and died without 
iſſue in the month of December 1743, having been in poſſeſſion 
of the premiſes from his birth until the time of his death; and 
upon his death the defendant, as his deviſee, entered on the pre- 
miſes and hath been 'in poſſeſſion ever fince. Elizabeth the 
ſiſter died without iſſue in the life-time of her brother. Thomas 
Tully died in the lifetime of his brother William; and after- 
wards William died without iſae- in the lifetime of Milliam Ham- 
lin the ſon, leaving Jobn, the leſſor, his ſon and heir, who 
after the death of William Hamlin the ſon on the 25th of April 


573 
1746. 


Daviszs - 

dem. Tuber 
again 

HaMLiins 


1745 made an actual entry on the ꝓremiſes in order to avoid the 


ine, and made a demiſe of the e to he Plaintiff 


The queſtions cifirved were, 
1ſt, Whether William Hamlin the ſon were  ſeiſed of an 992 
in fee-ſimple in the premiſes. a 


adly, If he took a leſs eſtate, whether the fine ore men- 
tioned diſcontinued the remainder limited to Thomas and William 
Tully, and took away the entry of the leflor of the plaintiff. 


As to the firſt queſtion (a), I, my Brother Abney, and my 


Brother Burnett, (abſent Mr. J. Forteſcue A. ) were all clearly of 
opinion that William Hamlin the ſon was ſeiſed of an eſtate in 


fee-fimple. For the deviſe over to the ſons of William Tully _ 


was only in caſe (5) the iſſue of his wife, which ſhe then 
travailed with, was a woman child: if it were a male child, as 
it was, the deviſe to Elizabeth his daughter and the deviſe over 
to the ſons of his brother never took Place at all, It was there- 
Fore quite immaterial what eftate William the ſon took by the 
will, whether an eſtate for life, in tail, or in fee-ſimple, becauſe 
as ſoon as he was, born, whatever eſtate did not paſs to him by 
the will deſcended to him as heir at law to his father, as being 
an intereſt undiſpoſed of. . 


U 
- 4 1 


This is ſo clear upon the face of the will that there was no 
occaſion to cite any caſes at all, or to take notice of any of thoſe 


which were cited. And this being ſo clearly with the defend- 


ants, there was no occaſion to give wy oa on che ſecond 
point reſerved.” ie ; Þ IT | 


(a) The. caſe was 3 by Vym⸗ (3) Vid. Roe v. Wit, Hil. 15 G. 2 
'Serjt. for the plaintiff and Prime King's : 
| Serjt. for the * 


b. 303. 
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A Court 
baron cannot 
be holden 


without two' 


freehold te- 


nants of the 


mANnOr. 


— ach free- 
hold tenants 


cannot be 
created at 


this day. 


If the lord 
now convey 
part of the 
demeſnes of 
the manor 


to A. and his 
. heirs and 


other part to 
B. aad his 


Heirs, to hold 


as of his ma- 
nor by fealty 


and ſvit of 


court, and 
then hold a 
court before 
thoſe two te- 
nants as free 
tenants, the 


court is im- 
properly 


holden, and 


any amerce- 


ment at that 


- Court is con- 


Jequently 


bad. 4 
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I . for akin the. plaintiff's ſaddle f in leer called 

the Stable at Oakley 1 in the county of Stafford, the defendant 
Crew avowed, and the two other defendants acknowledged, 
the taking as a diſtreſs for not doing ſuit at the en | 
Grew's Gears in five different aVOWriIes, 2 ot 2 0G 0 45 x 


Ly " * * * la 
tf _ : 1 — 3 


In the iſt avowry it FOE ſtated that the plaintiff was ſeiſed 
of an ancient meſſuage with the appurtenances in Oakley, 
whereof the place in which &c is and at che ſaid time when 
& c and alſo time immemorial was 0 in his demeſne as. of 


Dre 


35. payable at the feaſts 05 Saint Jen the Bapti it and Saint 


Martin the Biſhop in the winter 'by. equal portions, and allo by 


the ſervice of doing ſuit at the Court of the ſaid manor holden 
and to be holden from three weeks to three weeks within the fame 
manor, of which ſaid ſervices and rent the. defendant Crew was 
ſeiſed by the hands of the plaintiff as by t the hands of his very 


tenant, to wit, of the faid fealty and ſuit of Court as of fee and 


right. and of the rent aforeſaid in his demeſne as of fee; and 
becauſe the Taid ſuit of Court at a Court of the defendant Crew 
of his ſaid manor held &c on the 23d of September 1740 was 
not done and performed, the defendant. Crew in his own right 
and the other two defendants as his bailiffs acknowledged the 
taking & for the ſaid ſuit at the ſaid Court fo undone and un- 
alto _ W tht 5 


The three « next avowries s only differed from the firſt i in reſpe& 


| 5 the rent; in the ſecond it was alleged that the rent was pay- 


able yearly at Saint Martin 5 the Biſhop ; in the third that it 
was payable half yearly at Lady- -day and Michaelmas; and in 


the fourth at Michaelmas only. The fifth and laſt avowry alleged 


that the place where & c was parcel of an ancient meſſuage with 
the appurtenances in Oey, and was and from time imme- 
| 8 | morial 


* 


ae.” | 


„ 
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AST ER TERM. 10 Oro. II. C. P. 
morial had been holden (among other things) of the manor of 
Mmuekleflon by fealty and the ſervice of doing ſuit at the Court 


af the ſaid: manor. holden. and to be holden from three weeks to 


three weeks within the ſaid manor, of which manor with the 
appurtenances the defendant Crew on the 2 3d. September 1740 
and long before was ſeiſed in his demeſne as of fee; and then 
the defendants avowed the taking &c as a diſtreſs for the ſaid 
ſuit at the ſaid Court fo undone and unperformed. | 
+ The plaintiff, in his firſt plea in bar to the firſt avowry, after 
proteſting that he did not hold the ſaid tenements &c of the 


defendant Crew as of his manor of Mucllgſton by fealty and 


the yearly: rent &c and alſo by the ſervice of doing ſuit at the 
ſuppoſed Court of the ſaid ſuppoſed manor &c, pleaded that 
the defendants of their own wrong took the ſaid ſaddle, and 
traverſed'the holding. of the defendant's (ew s) Court for the 
ſuppoſed manor &c, in manner and form as was by the defend- 
ants in the ayowry and cogniſance alleged. 2dly, He pleaded 
that the faid tenements with tlie appurtenances whereof &c - 
were out of the fee and lordſhip of the defendant Creto. zdly, 
After proteſting that the defendant Crew was never ſeiſed of 
the Taid ſervices &c as alleged, he pleaded*thot he held the ſaid 
tenements &c of the defendant Crew as of his ſaid manor by 
the rent of 1 s. only payable every year at the feaſt of Pen- 
tecgſt, traverſing that he held them of the defendant Crew by 
fealty and the yearly rent of 3s. payable at the feaſts of Saint 
Jobn the Baptiſt and Saint Martin the Biſhop, and alſo by the 
ſervice of doing ſuit at the ſaid court &c. Athly, He pleaded 
that he held the ſaid tenements &c of the defendant Creww &c 
by fhe yearly rent of 15. payable at the feaſt of Pentecoſt, tra- 
verling that the defendant Crew was ſeiſed of the ſaid ſervice 
of fuit of court' by the hands of the plaintiff as by the hands 
of his Yo tenant, in manner and form &c. 

To the ſecond third and Gam avowries the plaintiff pleaded 
four ſeveral pleas ſimilar to thoſe pleaded to the firſt Anery, 


mutatis mutandis. 


| To the 8 he pleaded, iſt, that the. defendants of 
their-own wrong took the ſaid ſaddle, traverſing the holding of 


3 N R 


1746. 
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again 
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486. he defendant's (Crew's) Court mode & forms Ne; 2dly, That 
r frond. they took &c of their on wrong, traverſing that the ſaid meſ- 


| ſuage with the appurtenances whereof Get at the time when 
CN. and alſo from time immemorial was holden of the ſaid manor 


8 5 1 by fealty and the ſervice N , e as the 
8 5 A i IT 4+ 


# 
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1 . 0 Sg | Uues were afterwards taken ci each of Gl pet, 


On the trial of the cauſe at the e at Stafford in March 
| 1 742 before Mr. J. 1 7255 a verde was eren on err iſues, 
W 3 Fw follows; 

Upon che ſecond and third iſſues on the Arlt avowries, for the 
defeidents generally, 

Upon the firſt and fourth ilſues, for the defendants, ſubje& 
to the opinion of the Court on a caſe reſerved. 

On the third iſſue on the ſecond avowry, for the plaintiff, | 

On the ſecond ifſue for the defendants generally. - 

On the firſt and fourth iſſues for the EI ſubjeQ to the 
caſe as above. 
| On the ſecond iflue on the third noni. for the defendants 

ene, 
0 On the third for che plaintiff. 2 
On the firſt and fourth iſſues for the defendants ſubje& as 
above. 

On the ſecond iſſue on the Gain our, for the defendants 

- generally, | | 

| On the third for the plaimiff. 3 
| y 21 Ona the firſt and fourth for the defendants, ſubject as * 


On both the iſſues on the laſt avowry for the defendants, 
ſubject as above. And if the Court ſhould be of opinion that 
judgment ſhould be entered for the plaintiff, then the jury found 

1s. damages for him and 40 s. coſts; but if they ſhould be of 
opinion that judgment ought to be entered on any of the 
avowries for the defendants, chen they found de like damages 
and coſts for them. # Tee 7 | | 


— 


As to thoſe iſſues, on which the caſe was reſerved, tho eaſe 
e 0 be , that the i ce had for many 
9 


EA TER 3 1 e. b. 


ys "Ig and ſtill Was lord of che manbr öf uchle 5, 
1 Who the plaintiff held the meſſuage and table wherein dec 


"as of his fald maner by fealry and he yearly retit of 37. pay- 
able at the feaſts of the nativity of Saint Fobn ihe Buptiſ and 


vice of doing ſuit "at the court of the ſaid manor from three 
weeks to three weeks; and that before the plaintiff had any 
eſtate in the tenements in which & one James Chetwode, his 


did ſuit to the ſaid court in perſon.” That the plaintiff became 


paid the ſaid yearly rent of 3 7. to the defendant Crew. That 
S. Daviſon»was at the time of holding the ſeveral courts here- 
after mentioned and had been for many years before another 
ancient frechold tenant of the ſaid manor and owing ſuit to the 
Lord's ſaid court there. That the. defendant Crete, being in 
17536 ſeiſod of the ſaid manor, conveyed part of the demeſnes 
thereof to John Crew the younger and his heirs to hold to him 
as of his ſaid manor by fealty and fuit of court, and at the ſame 
time conveyed other part of ſuch demeſnes to C. Crew and his 
heirs upon the ſame tenure. That at a court holen in and for 
the ſaid manor on the zd of Ofober 1737 before T. Read 
ſteward of the ſaid manor, the ſaid John Crew the younger and 


treehold tenants of the ſaid manor. That afterwards on the 
day mentioned in the ſeveral avowries, to wit, on the 23d of 
September 1740 T. Read, the then ſteward, held another court 
in and for the ſaid manor, at which proclamation was duly 
made before the ſteward of the ſaid court, and the ſaid John Crew 
| the younger and C. Crew appeared there in perſon as freehold 
| tenants. of the ſaid. manor, and did ſuit and ſervice. there ; 
and they. the ſaid Jobn Crew the younger and C. Cre together 
with divers other inhabitants not freeholders within the ſaid ma- 
nor were ſworn upon the homage there: but neither the plain- 
tiff or the aid 8. Debt ion _ at that court, but made 
fault, . 


© wt 


- 


The yi urn found that the Salute and premiſes in 


e 5 78 ; | the 


Saint Martin the Bi pop by equal portions, and alſo by the ſer- 


anceſtor and whoſe heit the plaintiff is, paid the ſaid rent and 


ſeiſed of the ſuid premiſes in the year 1733 on the death of his 
late father John Chetwwode, and had ever ſince duly and regularly 


C. Crew appeared in perſon and did their ſuit and ſervice as 


F the Paging mentioned were within the fee and lordſhip of . 


de. 
Bart. 

_againſt 

Cann. 


W Es 7E ER.TERM, - ag 1 11 D b. 
1 4246. the defendant Grew, apd that.the plajntiff;and,s, Dovidin mere 
|  Canrwous. the eee ee ede en of the magor, it 


| aw was agreed that the hank ROE Fight; 9 hold a court- 
3 * baron there. But the e 4+ -x 70 SAB 2 | 


* 


15 
3 gd ood an Ene ended ae ny Nn <4, 


2394 \ Firſt queſtion. reſerved for the 3 of the. — ED 
whether, as no freeholders but John Cres the younger and 
0 Crew the newly- created freeholders appeared or were ſworn 
upon the homage at the court held on the 23d of September 
1740, though notice was duly publiſhed and the plaintiff per- 

i ee ſummoned, that cover. were 20 were, not n ue 
n Learn Tet not pee that the - plaintiff} had ever EOS 

Kal his ſuit of court, the next queſtion aroſe on the iſſues 
joined upon the defendant Cres ſeiſin of this ſervice by the 
hands of the plaintiff as of his very tenant; whether ſeiſin 
of the rent by his hands did not amount to à ſeiſin of the 
ſuit of court, and if not, whether the want of ſuch ſeiſin could 
prevent the defendants' having a on * the avow- 
ries en, ſeiſin thereof was en e e 30 25 


N : If the come + ſhould be of i opinion the he defend- 
ant Crew were not ſeiſed of ſuch ſervice by the hands of the 
_ plaintiff, and for want thereof could not have judgment on 
any of thoſe avowries wherein ſuch ſeiſin was alleged, whe- 
ther the tenure by fealty rent and ſuit of court as above ſtated 
were not ſufficient evidence of the tenure alleged in the laſt 
avowry ſo as to' entitle the defendants to judgment thereon, 
though proved to be 3 255 and r more extenſive than that al- 
leged i in dhe laft wong . 1 
This caſe was ; twice argued ; the firſt time 0 Bootle Serjt. 
for the plaintiff and Draper Serjt. for the defendants on the 
5th of February 1745, and again on this day by Wynne Serjt. 

for the former and Milles King 8 eg for 125 1757 — 

"The Court gave | 

Judgment 0 for the plaintiff. 


1 
as 


(a) The b given by the 8 do Chief Juſtice :: but the following account 
| "> appear among the papers of the | is N from Mr. J. Ain s note · bock · 
F ET {AER FEY ; 5 3 . . Upon 


- 


ub aur. TERM, 1 20 G10. II. r. a 


And. aſter two arguments Wilts 
6. J., Abney and Burnet Juſtices, were 


: Aces 


-— 3 were 6 &. I 4 


551 3 
at thisday 11 off od. t this day (1). That the ſteward alone, 
adly, Whether a court- 757 can b be without two (2) freeholders at leaſt, can- 

Aa by te Heard? bot bold a court-baron. © And that the 


A th FOE 1— I . . 2 "GT Rille t en 
1 ges of the count? - 8 
ne ne 
(1) Stat, 18 Edw,'1 c. 1. and Bradſhaw v. Lawſon, 4 D. & E. 443. | 
oY; Vid. Co. Lit. 38. ; Bro. Abr. title! Compri/ſe,” pl.,31; aud ib. title Ma- 
nor, pl. $3 2 Rol. Abr. 7123 Netw. 190, 191; R. v. Staverton ; Glover v. Lane, 3 D. 
. 126. 447, arid Bra v. Lafon, 4D. & F. 446. An amercement at à court- 
baron an a free ſuitor of the manor muſt alſo be affeered by two freehold tenants of the 
manor. Baldwyn v. Tudge, 2 Vill. 20; and S. C. MS. Willes Ch. J. which agrees 


| ſpecial caſe that the two affeerors, though they reſided within the manor, were not 
| freehold tenants or free ſuitors of the ou manor.” | 75 T9 


0 Vid. 4 inft. 2. 


* 
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Ge againſt IisLEY and Four Others. 76h 


IS was an action on the caſe. The firſt count in the 4 
elaration ſtated that before and on the 1ſt of May 1743 
and ever ſince the plaintiff was poſſeſſed of an ancient meſſuage 
and divers, . 200 acres of land with the appurtenances at 
Sandhurſt, in the county of Berks, and by reaſon thereof had 
and of right ought to have right of common of paſture for 
all his commonable cattle levant and couchant in and upon the 
ſaid meſſuage with the appurtenances in Sandburſt Common at 
all times of the year, except upon and from the roth of June 
until and upon the 10th of July, yet that the defendants on 20 
acres of the ſoil of the ſaid common wrongfully cut and dug 
turves, to wit 100 cart- loads of turves, and carried them away, 
whereby the plaintiff could not enjoy his common of paſture 
in ſo large and beneficial a manner as he ought &c. In the 
ſecond count the plaintiff claimed a right of turbary on the 
ſame common IE of an-ancient Og dee. IN + 


Al the defendants 0 pleaded the Fg W. 


©; * 40 


© : * 5 — = 3 1 
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E Aare 84020 of opinion that no tenure can be created 


1746, 7. 


5 Nw Whether 7 two ſuitors or free: ſuitots 20 are the judges and not the 


- with che report in Wiljon,-with this additional fact that it was ſtated negatively in the 


Hil. 20 G. 2. 


Wedneſday, 


Feb. 4th. 


If, to an ac- 
tion on the 
caſe by a 


com moner 


for injuring 
his right of 
common, the 
defendant 
plead that he 
dug turves 
under a li- 
cenſe from 


the lord, be 


ſhould add 
that ſufficient 
common Was 


left for the 


COmmuner ; 
and if he do 
not, the 
plaintiff need 
not reply that 
ſufficient 
common was 
not left. 
In an ac- 


tion by a 


commoner 


- - againſt the 


lord for in- 
juring his 
right of com- 
mon, he muſt 


i forth his tle : but in an a ating aint tage ond ee, he 50 2 ſtate his poſſe ion. 
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ds it was lawful for them 'to . e Seed * 
e a aner N 5 


3 AAT rann as Ons; 1. uy. 

And four of them; a6 to the firſt obunt, pleaded r ry 
1 was ſeiſed in Foe of the manor. of Saadhunft ;. and 
that the defendants as his ſervants and by his command cut 
„aud dug the ſaid 100'cart-l6ads of turves Vc, as being in his 
Aeveral ſoil and freebold, and carried them away for his uſe, 


9 


4 . * 28 * FI, 1 "ry 2 N = Wy, 2 * FX. <0 — 


The hing new aligned; as to the' firſt count, Wet the 


8 


turves therein mentioned were cut and dug for fale, and carried 


away and ſold, and were other 100 cart loads of turves than 
| thoſe in the firſt ſpecial plea mentioned to be dug taken and car- 
ried away for the uſe 188 e and the He ber the 


ſecond count. 


- 
Sw WS 


x 


To ths whole of e new eat the ad rejoined 


© that. Williamſon long before the ſaid time when &c, Jon the 


27th of October 1735, and before was and Rill is ſeiſed in fee 
of the manor, and that he then gave and granted to one 
T. Solmes in his lifetime licenſe. and liberty to cut and dig turf 


and peate for ſale from off the ſaid place called: Sandhurſt Com- 
mon; and to take and carry away the ſame and to ſell and diſ- 


poſe thereof for his own uſe. at his own will and pleaſure, to 
have and to hold the ſaid licenſe and liberty unto the ſaid 
T. Solmes from the feaſt of Saint Michael then laſt paſt for 99 


By years if T. Solmes ſhould ſo long live; by virtue of which li- 


cenſe and liberty theſe four defendants during the lifetime of 7. 
Solmes, . on the iſt of May 1743, and on divers other days 
&c, as ſervants of T. Solmes and by his command cut and dug 
the ſaid turves &c for the purpoſe aforeſaid, and took and car- 
ried them away and delivered them to and 855 the uſe of T. 
Solmer, een for er N 0 
To this ieder dere was a « general gemurrer © 6 jen 
in e 2 


IS. : 
' * 4 


ws 8 inn = 
Belfield Serjt. Tor ia plaimif inſiſted that the Kite of * ma- 
nor could not juſtify cutting tur ves, ſo as to prejudice the rights 
"« the commoners, and conſequently could not give a licenſe 
N | | a a 1 | 4 > a ; | to 


} * 


is ſufficient to declare on poſſeſſion; ſee | among the Judges reſpecting that deter- 


nA rA 20 Digi 4 & „ R 
to: rs to do that which be could not do himſelf. And that 1745. 7. >" 9 | 
the plaintiff was not obliged. to reply that there was not ſuffi- cone 5 1 
cient common. left, becauſe.” 1t was the. gelt of his action, and —— [i + 
vas. . ſet forth. in the ee Sith v. OD 95 | 4 
e N 44337) ILY vel eee 3 Nur 4 | "4 | | 9 1 

eee rt the. Blenden W contents 5 1 
«an;oaly+take-turves for fuel, the lord may take them for ſale. = 
Beſides. the plaintiff ſhould have ſhe wu his- title. Nager v. 5 . 
| Riders Cum Reb. 34 l., the action being brought againſt thoſe "0 
- wha juſtify under a terre-tenant. It clearly would have been 4 
neceſſary, if ithe defendant were owner of the ſoil; Hunt v. 5 
Gaucb, T 2 Geo. 2. B. C Rol. 596, and this is the ſame = | | [| 
co (4); whereas the Plaintiff 1 7 is on * rags. one n 8 1 

22 Lend, Chief e eee "hae the W þ 
ſhould have averred that there was ſufficient common left for | 
the plaintiff; and {that the plaintiff was not obliged to reply it, = 
as it qyastalready alleged in che declaration. As to the objection 4 | 
that: che plaintiff ought to have ſet forth bis title, which it was | 
inſiſted be: ought to have done againſt a'terre-tenant,' his Lord- : 
ſhip gave uo opinion upon that point, becauſe the defendants 1 
only. elaimed-under-a licenſe, which having exceeded they mult” 4 
da agnes wrong doers and * 8 N 

The three other Judges were of the ſame opinion ; Burnett]. 
adding that, admitting Serjt., Drapey”s rule that the title muſt. Oe. 
be ſet forth in an action againſt the owner of the ſoil, the de- | 
ee in this caſe muſt be conſidered as ; wrong-doers (b). ; 

n e ee Judgment for the uin le). 

I 3 nn Bia reſpeQing 680400 In Barnes 138. it is 


(5) That, as againſt a wrong- doer, i it | ſaid that there was a difference of opinion 


Birt .. Strode, 12 Hod. 973 Com. 7% . mi nation: in Mr. J. Aney 8 MS. it ap- | 
and Skin. 621. pears that the whole Court of King's 

(e) The cauſe was 1d" cr pores Bench and one of the Barons were againſt 
upon the genetal iſſue, and aſter -2 long | that (deciſion. Vide . v. Tae 
hearing the plaintiff was nonſuited. This 2 D. & E. 391. 1 


= . = 
gave riſe to the queſtion in Barnes 135. > - 2 
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- Acuſtom the 
every man in- 
. habitiog in 


the pariſh of 
. who mar- 


ries by li- 
cenſe in an- 
other pariſh 
ſhall pay 55. 
to the rector 
of A. for and 


in regard of 


the ſaid mar- 
riage as if it 


had been ſo- 


lemnized in 


A 2 is bad. 


0 p : S.. : : * i k 4 
#0. 4.» Ty f 1 * 84 . "= IF N * 1 ? 4 2 N. \ N ” + Po Cane 
9 5 n An 1178 $3 » 1 80 nes, . 9 13 R434 4 
/ 75 2 17. * Fo nh, = 4 8 W ode l N 1 (4.07 7 L 75 ta i R 1 2 
| * . 1 EY f 
1 . 1 
rides Inf "'R t Do Cl 
TIO RE [CHARDS s qui am v. our erk 
; 240 . 
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* Ns. i 


f 0 the Reverend R. Devi Clerk, wellen the 

plaintiff in the Conſiſtorial Court of Litchfield and Co- 
ventry, for a fee of 55. on his marriage. The plaintiff moved 
for a prohibition, and having declared the Jefendant in order 
to have a conſultation, pleaded the following euſtom on which 


he had inſiſted below; © That within the pariſh of Saint Martin 


in Birmingham in the county of Warwick there is and from time 
whereof, &c. there hath. been a certain ancient cuſtom uſed and 
approved of, to wit, that every man being a pariſhioner inha- 
bitant or reſident of or within the ſaid'pariſh of Saint Martin 
that hath married or taken to wife or marrieth or taketh to 


wife a woman either reſiding or inhabiting within the ſaid 


pariſh or within any other pariſh, and procureth and hath the 
ſaid. marriage ſolemnized between him and her the ſaid woman 
by virtue of a licenſe in any other church chapel or place and not 
inthe ſaid church of Saint Martin, bath for all the time afore- 


ſaid conſtantly paid and ouglit to pay to the rector of the rectory 


9 © FT 4 


of the ſaid pariſh. church of Saint Martin for the time being 
the ſur of five. ſhillings of lawful money of Great Britain tor 
and in regard of the ſaid marriage, as if the ſame had been 
actually had and eee in the ſaid e chureh of 1 
Martin.“ | 


£ 


To this plea there was. a general demurrer, and Joinder in 


He Ny for” the fake” The on Pieaded is un- 
able and void. 2 Lutiv. 10 59. Thompſon v. Davenport. 
No fees are due for chriſtening or burying unleſs by cuſtom, and 
even then the duty muſt be performed. Bourdeaux v. Dr. Lan- 
caſter, Salk. 322. And in the caſe of Naylor qui tam v. Scott,” 


; 2 Ld. Raym. 1558. it was Holden that a cuſtom that a perſon 


| ſhould pay the e Fre, We] the Faremony was: not «ot 


formed, was void. msi en 


8 14 * 
2 4 q 

| 7 n « © 4 „ ? : . 

" » Nw K S _ 


1 Serjt for the EG This cuſtom may havea reaſon- 
| able commencement, All neten were e by publiſhing | 
| : banns; 3 


— 
1. 75 » 
.* W þ 5 


MA rb 1s FE; Wt 1% b. 


ben! an Hęestte were duced by ine $5 530" canon as a 
— diſpenſation! with "bans. Some fee” was "always due for 4 3 
- . riag®” The office of eg directe that” the uſual fee thall” 


, y | 5 
+ F £% i; CM * ＋ 0 - « , A * 
4 1 * * \ N : 


OY 1 . TREES, | 14 
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we Lord Ch. 3 was of opinion that the cuſtom as ae 
was void; but ſhould have doubted if it had been pleaded to 


be due as coming in lieu of the fee due on e banns 
| wine ut Nun with * EE: 


4 of +" 


hes J Wine is a isdn ab 1 Gif. 431 a), ay” 


referred to Anderſon v. Walker, Lute. 1030; 7 Hall v. Ferrers, 
Hob. 175; and © Burdeatsx v. Dr. Lancaſter, caſe in M. 418 
time (6) 171. OE. 3323 and ths Dean and Chapter of of ny" „ 
. 334. 29 Bis 


(3.6 l Aer! . n 9 - 
— Py 8 7 5 # * | # *.+ 4 * * - 2 - Py * : 


Runen J. and ure of the ſame opinion. 


4%} * 2 g 2 


Pe- Curiam” ; eit ate * Judgrent for the plaintift | 


9 . — * 
— F + 


« Firmiter inhibemus ne cuiquam pro trahendum impediatur.“ 
aliqus pecunia denegetur ſepultura, vel | (5) 12 Mad. 1751. I 
baptiſmus, vel aliquod ſacramentum ccc. 
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ende, Aueriv rains K. War rap. 


E TS Pass. The plaintiff ee chat the e on 
e do September 1745 at Cambridge took and carried 
away nine cheeſes, one pair of ſcales, one ſcale beam, and one 

triangle belonging to the: ſaid beam, of the plaintiff's, value 


mage 40. KY © (ELIF \ $364k n 


— 


The e TIN two 1 after Nantes 1 
not guilty to all the treſpaſs except taking and carrying away 
the cheeſes & c; firſt, that the town of. Cambridge with the li- 
dene thereof at the ſaid time when & was and time out of 
Te Rn . mind 


be we down We 5 19 5 book. 9 Eq n 


10 J., and converted and ee thereof to his own uſe, Da- 'Y 


2 


656 


1746. 7 


{ Ricyanys, 


againſt 
Do 


VET. N 


\- therefore no fee ought to be paid for it. Lindwood 678. And be 


a) The — 54 of Pig canon are, 4 vel etiam matrimonium con- 


iT. 21 6. . 


8 Monday, 
June 2gth. 


Every perſon 


has of com- 
mon right a 
liberty of car- 
ryiag his 
goods to a 
blic fair 
for ſale; and 
conſequently 


Fg goods cannot 
be diſtrained, 


damage fea- 
ſant, by the 


owner of the 


foil we fair. 
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the ſaid town and borough yearly and every year on the feaſt 
of} Seine Bartholomew w;.the Appſtle and from thenee continually 


until the 14th day next after the feat of the Exaltation, of the, 


Holy Croſs for, tb ying and felling of any kind of goods and 


merchandizes in the ſame fair, toggthes with, all, and all, man- 


ner of juriſdictions authorities courts profits of courts free cuſ- 
toms tolls dockages-pickages ſtallages booths, grgundages advan- 


tages commodities profits eaſements and other liberties. whatſo- 
ever to the ſame fair belonging, of which laid, fair and, other... 


ll 997 5 „ in the mw county. within the . : 


the premiſes, thereunto belgnging las aforeſaid. (except certain li- 


berties juriſdictions &c to the chancellor maſter and ſcholars of the 


univerſity of Cambridge in the ſame town of Cambridge belong · 


ing, and by them of old time had uſed and enjoyed) and alſo 


of the ſole and ſeparate uſe of the ground and ſoil of the places 
at. Barnwell and Sturbridge where the ſaid fair is and hath been 
and, ought to be held as, aforeſaid for and during all the re- 
ſpective times of holding the ſaid fair for pickage ſtallage and 
groundage there and all other uſes and purpoſes of the ſaid fair 


the mayor bailiffs and burgeſſes of the ſajd town of Cambridge f 


at the ſaid time when &c and long before were and ſtill are 
ſeiſed in their demeſne as of fee. And the ſaid defendant fur- 
ther ſaith that the ſaid mayor bailiffs and burgeſſes being ſo 
ſeiſed of the ſaid fair wich the appurtenanees and of the ſaid 
ſoil as before mentioned on the feaſt of Saint Bartholomew the 


1 6 Wo in the year 1745 and from thence continually - until the 
Ich day after the'Exaltation' 9 of dle Holy Croſs in the ſame year 


the ſaid fair of the ſaid mayor bailiffs and burgeſſes was holden 


and kept at Barn tuell and Sturbridge aforeſaid within the, liber- 


ties of the ſaid town and borough for the buying and ſelling 
of any kind of goods and merchandizes in the ſame fair; and 
- becauſe the ſaid cheeſes &c at the ſaid time When & being in 


and during the time of the ſaid fair were wrongfully: put and 
x placed in and upon the ground and ſoil/of the ſaid mayor baliffs 
- and burgeſſes called Svurbridge Fair, to wit, where the ſaid fair 


was fo aheldes laſt. aforeſaid and withloxwelibertie aforeſaidincum- 


bering 


"TRINITY. TERM, 21 Guo. Il. c. r. 
ering the ſaid ground and ſoil, and doing: damage to the ſaid 


mayor bailiffs and burgeſſes in the uſe of their ſaid ſoil there, 


the ſaid X. M bitired as ſervant of the ſaid mayor bailiffs and 
burgeſſes and by their command at the ſaid time when & in 


and during the time of holding the ſaid fair 200 and feiſed the 


aid cheeſes &c ſo doing damage there for and in the name of a 
arfireſs for the ſaid damages fo done and doing to them, and 
carried away the ſame, as it was lawful for en to do, and ſo 


1 N the doing i it. 


— 


To this the plaintiff Nplied and in his replication inſiſted 


that he was a cheeſemonger, and that at the time when &c he 
brought the cheeſe into the ſaid fair and put and placed the 


ſame in and upon the ſaid ground and fail of the ſaid mayor &c 
called Sturbridge Fair in the ſaid fair there ſo held as aforeſaid 
to expoſe to ſale and to ſell the ſame there in the ſaid fair, and 


did then and there expoſe to ſale the ſaid cheeſe on the ſaid 
ground and ſoil in the ſaid fair there, and that the ſaid ſcales, 


beam, and triangle, being the neceſſary utenſils and implements 
of the ſaid trade and buſineſs of the ſaid plaintiff for the weigh- 
ing of the ſaid cheeſe ſo expoſed to fale there when ſold to the 


buyers thereof were alſo then and there brought along with the 
faid cheeſe for that purpoſe by the plaintiff and put and placed 


along with the ſaid cheeſe in and upon the ſaid ground and 
ſoil of the ſaid fair there for that purpoſe, as it was lawful 
for him to do; and that the defendant of his own wrong took 
ſeiſed and carried away the ſaid cheeſe ſo expoſed to fale in the 


ſaid ground and ſoil in the. ſaid fair there, and the ſaid pair of 
ſcales &c, then and there in the ſaid. fair found; and this he is 


ready to verify, wherefore he prays judgment &c. 


The defendant, by his rejoinder, confeſſes the fact to be as 
ſet forth in the plaintiff's replication, but inſiſts that the plain 
tiff put and placed the ſaid cheeſe upon the ſaid ground and 
ſoil in the ſaid fair there for the purpoſe in the ſaid replication 
mentioned without the licenſe conſent or agreement of the 
ſaid mayor & for this purpoſe had and obtained, and againſt 
the will of the ſaid mayor &c, therewith incumbering the 
. tai ground and foil in the ſaid fair hore,” and doing e 
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: (3 * foil there, as the ſaid defendant hath before alleged; and this be 
| 3 . is Oe to . wherefore he prays . Ke. . 
Ws TRED, N 
: | 'To this rejeinder the + bat demurs enen. . _ + de 
: fendant joins in Water. =D | 
EN N The od Bruty is a different from the Ss and an 
iſſue being joined upon an immaterial part of it,  viz,, whether 
the place where the ſaid cheeſe & c was put was part of the ground 
within the ſaid fair commonly called the Cheeſe Fair, which 
105 iſſue was ſent down to trial, and a verdict was found for the 
Plaintiff, who affirmed that it was on part of the ground 
called the Cheeſe Fair, this ſecond plea is quite out of the 


EIS i comes on now. before the Court upon the plaintiff 's de- 
murrer to the defendant” o * on che firſt . 


— 


And ſeveral objeftions (a) w were taken to | this ple 8 the de- 
| na Ray 
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Firſt, to the form, iſt, That the defendant had not ſet forth 

a right to the ſoil in the perſons. under whom he juſtifies, 
but only a right to an caſement or privilege in the ſoil, and 
therefore could not diſtrain for damage done to the ſoil, be- 
cauſe they could not have an action of treſpaſs . 85 but ONE an 
action on the ale. W 
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| (00 This caſe was twice . z the | of the . 5 a the fair was holden 
firſt time in the Eaſler term preceding by | during the fair, guere if they might not 
Bscsotle Setjt, for the plaintiff and Draper | have maintained zrefpaſs againſt any per- 
| Serjt. for the defendant, and again on this | fon who committed a treſpaſs on the 
day by Vynne Seijt. for the former and | ground. Vid: 2 Rel. Abr. 549. H. pl. 1; 
Prime King's Serjt. for the latter. | Dyer 285. b. pl. 403 Wilſon v. Mackreth, 
(5) But as thoſe. under whom the de- 3 Burr. 18245 and Burt v. 880 5 D. 
fendant juſtified were entitled to the ſole K. 29. wt 
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" wdly, That che defeudaut has not ſhowh when their right 
mented, nor e las title. oy: 1 it. 


0 © i 
5 


| . That if - this = not | el ; et where per- 
- ſons plead that they are ſeiſed in fee, yet that it is neceſſary in 


this particular caſe, . becauſe the right which they inſiſt on is 


laid to be a preſcriptive right, and therefore as they do not ſay 


that they had it by preſcription, or time out of mind, but only 


ſay that at the time when 6&c and long before were and ſtill 


are ſeiſed of this right, they ought to ſet forth when and, * 


what * or title ſuch right was veſted in them. | 
| The obe to the plea i in point of ſubſtance was, chat the 
defendant having admitted that the place where &c was part 


of the place where the fair was held, every one has a right to 


come there to fell his goods, and conſequently to lay them 
upon the ground in order to expoſe them to ſale as neceſſarily 
incident to ſuch right; and as it admitted by the demurrer that 
the cheeſes were put there to be expoſed: to ſale, and that the 
pair of ſcales and other things were neceſſary for weighing and 
ſelling the cheeſe and put there for that purpoſe, the defendant 
had a right to place them there, and conſequently could not be 
* as een ſealant. 


As to the objeRions to the form of the plea, The Court 
gave no poſitive opinion, but thought that the defendant 


might have · ſet forth his caſe better; that he ought to have. 


ſet forth the title of the mayor & more particularly as 


they claimed a preſcriptive right; and that they might have 


ſhe ven more fully that they were owners of the ground 
and foil. But we thought | that theſe defects were aided 
either by the plaintiff in his replication ſaying and ad- 
mitting that he put and placed his cheeſe &c in and upon 
the ground and ſoil of the mayor &c, or by his replying over 
to the defendant's plea without inſiſting on theſe defects by a 


ſpecial demurrer, but gave no poſitive opinion whether they 


would have been fatal defects if he had ſo done. Beſides, it 
was inſiſted on by the defendant (which was of ſome weight) 
that a ppg py diftrain n damage em even though 
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4 ſhney J. The defendant in this record 


; dee induced the Court to decide that 
the plea was bad in ſubſtance not being 


puts his caſe merely on a right to diſtrain 


was unlawful. 
toll is due for things brought to the fair 


it: but by ſpecial cuſtom, it is true, a 
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fit out of it; and the inſtance 
W was certainly true, 1 


| But not bog EN in our opinions in reſpect to the | 
_ objeQions to the form of the plea, we gave no. poſitive 
opinion about them, being: all clearly of inden that we plea 


Was bad i in ſubſtance (a), *——  - __ 


(a) Tis account, which appears to | 
have been written by the Chief Juſtice in 
one of his note-books aſter the caſe was 
determined, finiſhes abruptly, the reaſons 


added. But it clearly appears, from a 
ſhort note on the back of his Lordſhip's 
paper-book, written in court, that the | 
grounds of decifion were thoſe mentioned. 
by Mr. J. Hney in giving his opinion, 


paſſes over all cuſtomary payments, and 


goods, as damage _feaſant, that were le- 
gally placed in the fair. Now I admit 
that every thing that is damage feaſant is 
diſtrainable : but the cheeſe was not da- 
mage feaſant, and therefore the diftreſs 
By the common law no 


unleſs ſold, and then the buyer is to pay 
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be bs: not owner of the ſoil, but has only an caſement or pro- 


yet be againſt the defendant; for this is 


judge whether or not it were a reaſon- 


the caſes of Launcgſlon, Cro. Eliz. 75, 


man ſhall pay for his place, dy; his 


g 1920 of entry.“ MS. Abney J. 
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of a commoner was mentioned 


ſtanding, though he El nothing. Bro. 
Abr. * toll,” pl. 23: Sir T, Jon. 227. 
A pitching 14. for every hundred of 
cheeſe expoſed to fale in a market. But 
admitting that in this caſe the plaintiff 
could not pitch or ground his goods 
without a reaſonable ſatisfaction, it would 


not a diſtreſs for groundage; and if it 
had, if the ſum had been certain, it ought 
to have appeared that the Court might 


able ſum. That goods (1) brought to a 
fair to be ſold are exempted from Ciſtre(s, 


Leadenhall Market, ib. 628, and 2 Ld. 
| Ram 1589. clearly prove. And I do 
not know any judicial authority or even 
obiter opinion againſt them. It is ab- 
ſurd to ſay that the goods were legally 
placed there, and eo inſtanti were doing 
damage. 8 G. 146 (2). The Six Car- 
penters' caſe. / An hoſtler cannot diſtrain 
my horſe damage feaſant; for I have a 
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0) But though every perſon has of common right a battle of bringing his goods 
to a fair or market for ſale, he has no right to erect italls, or to bring tables, there for 


the purpoſe of expoſing his goods thereon to ſale: and if he erett the one, or bring 
the other, without the conſent of the owner of the ſoil, he ſubjects himſelf to an action 


of treſpaſs. The Mayor Cc of Northampton v. Ward, 2 Str. 1238, and 1 Vi, 107; 
and The Mayor Je of Norwich v. Swann, 2 Bl. Rep. 1116.—See the caſe of The 
Clerk of the Truſtees of Taunton Markt v. Kimberly, 2 Bl, Rep. 1120. 


12) Second reſolution there, 
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Forte du tam Keen, Sar Clerk. 
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P. a eipblbitiog wie at 5 2 pen at Thetford, in * 5 
- Folk, before Mr. J. Abney, a ſpecial, caſe was reſerved for 
55 the eden of the Court of en Pleas. 


It ftated that bis jhe a of Sevaffhom there is and 
from time whereof the memory of man is not to the contrary 
there hath been a certain ancient and laudable cuſtom uſed and 
approved within the ſame, that is. to ſay, that every married 
man \ inhabiting and reſiding. within the ſaid pariſh-of Swaf- 
bam with his wife, ſuch married man and his wife reſpectively 
being of the age of 16 years or older, hath paid and been uſed 
and accuſtomed to pay and yet of right ought to pay for him- 
{elf and his wife to the vicar of the vicarage of the pariſh 
church of Swaffbam for the time being yeatly at the feaſt of 


as for and in the name of Eafter offerings. That at Zafter 
1745 and long before Fuller and his wife inhabited and re- 
ſided within the pariſh of Swaffham, and were reſpectively of 
the age of 16. That the plaintiff and his wife were Quakers ; 
and that neither of them ever went to the church of Swaffham, 
or ever received the ſacrament or communion with or from the 
defendant, the vicar of Swaffham; and that neither the plain- 
tiff or his wife ever participated of. or perſonally. attended 
upon any of the offices of the church. And the queſtion was 
whether the defendant was entitled to a writ of conſultation. 


This aſe Was 18880 by Lad Serjt. for the plaintiff, and 
Bely * Serjt. for the defendant. 


For the plaintiff” it was contended that this Efter offering 
was in the nature of a fee for adminiſtering the ſacrament, 
and that as the duty was not performed the fee was not due. 
2 Lutw. 1010. Lindaw. lib. 1. tit. 2.; and lib. 3. tit. 16. Sel- 
den Tithes, c. 4. Spelm. de non tenendis aas afticis, ſ 6. c. 4. 
Spelm. c. 43 Godolp. Repert. Canon. 441; Fox's Ads and Monu- 
ments, vol. 3. p. 10; the rubrick at * end of the communion 
7 X a ">", Yervies, 


Eafter or ſo ſoon after as the ſame has been demanded four-pence 
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A cuſtom 


that every in- 


habitant of a 
pariſh of the 


* ageof 16 (of 


_ whatever re- 


ligious ſect) 
ſhall pay 4d. 


yearly as an 


Eaſter offer- f 


ing, is good. 
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ſervice ; : Stilling fleet s Eccleſia. Caſes, 1 vol. 292; Gib. 3 . 


'- -Archbi i/hop Sedbury, 469; ſtat. 37 Hen. 8. 6. 12, fe 12. Wag. 


| Clerg. Law,c. 52. That this cuſtom was too general, becauſe 


it claimed the fee from thoſe who do not, as well as from | 


- thoſe Who do, receive the ſaerament. And that it was void, 
becauſe it does not except thoſe perſons who are excepted by 
ſtat. 1 V. & M. c. 18. l.; and Quakers are there exempted, 


they being at liberty to attend their own places of religious 
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worſhip. And the caſe of Richards q. t. v. Dovey (a) Clerk was 


cited to ſhew that this cuſtöm was unreaſonable. 


For the defendant, it was argued that the defendant was entitled 
to theſe fees under the euſtom from a conſideration, iſt, negatively 


of what Eaſter offerings were not, and 2dly, affirmatively of 


what they were. xſt, That they were not ſacramentary, nor 


paid on account of the adminiſtration of the facrament ; Dr. 


Ayliffe's Par. Juris Canonici, fo. 195. 2dly, That they 
were formerly voluntary offerings, but were now due by 
cuſtom in ſome. pariſhes, and are only called Eafter offerings 
becauſe payable at Ea/er ; Dr. Ayliffe's Par. 60; 392, 3; ſtat. 
27 H.8. c.20; 32 H. 8. c. 7. /.2.; 2 & 3 Ed. 6. c. 13. * 
10 (b); 1 VJ. & M. c. 18. / 6 (c); 2 Hat. 659. That the cuſ- 
tom was eſtabliſhed by the verdict; and that the voluntary ab- 
ſence of the pariſhioners could not excuſe them from paying 
the duty. And that the toleration — N the ä to the 


Parſons &c. 


Upon this argument TY of the Judges pied | 
opinion in favor of the defendant. 


IVilles Lord Ch. J. aid that the euſtom was found by the 


verdict; that it did not appear to him to be either illegal or 


unreaſonable ; that by the rubrick, © every pariſhioner is to 


(a) H. 20 G. 2. ſupra, 621. and in default thereof to pay for their 
(% Which enacts that all and every ſaid offerings at Egfier. RP 
perſon and perſons who by the laws or (e) By the ſixth clauſe of the les. 


* cuſtoms of the realm ought'to pay their | tion act it is enaQed that nothing therein 


offerings ſhall, yearly pay them. to. the | contained ſhall exempt any perſons from 
parſon &c at ſuch four offering days as at paying tithes or other parochial duties, 


any time theretofore within the ſpace of | or any other en to * . or mi- 


four years laſt paſt had been uſed and ac-niſter. 
cuſtomed for the payment of the ſame, } | 
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communicate at leaft three Ames! in the year, ot which Rater 
hall be one; and yearly at Eafter every pariſhioner is to reckon 
with the parſon vicar or curate and pay to him or them all er- 


clefiatical duties accuſtomabliy due 


at · that time to be 


8 
; pa id; and that the defendant” 8 ri Was expreſsly ſaved by the 


tat. 1 W. & M. c. 18. /. 6. 


But « this being a matter that concerned ſo great a body of 
men as the Quakers, though the Court had very little doubt, at 
the earneſt deſire of the plaintiff they ordered it to be ſpoken 


to again next term. 


Afterwards however, in the' next week, 


| ſeveral of the Quakers came into court, and ſaid that upon 
conſideration and conſulting, with their counſel they did not 
deſire to hear it ſpoken to again, but were willing that the 
Court ſhould give judgment this term.” 


| Knordingly on the laſt day of this term the Lord Chief 
Juſtice delivered the opinion of the Court (a) in favour of the 
defendant, and a writ of conſultation was awarded. 


(4) The reaſons of the Court as deli- 
| The ftat. 13 Ed. 1. ſt. 4. c. 1. de cir- 
| cumſpecte agatis treats of them as mere 


vered by the Chief Juſtice do not ap- 
pear: but the ſeparate opinions of the 
three other Judges given on the firſt argu- 


ment were thus given according to Mr. 


J. Abney's MS. 

* Abney J. It ſeems to me very diffi- 
cult to give an exact hiſtorical account 
what Eafter offerings were or for what 
they were due. However to avoid the 
great uncertainty the ſtat. 2 & 3 Ed. 6. 


down for the guide of the parſon vicar 


and pariſhioners. Gibſon (p. 738.) ſays 


they were a kind of compoſition for the 
oblation due on certain ſolemn occaſions ; 


and (fo. 740-) partly a compoſition for 


the holy loaf, which the communicants 


uſed to bring and offer, and which, as Dr. 


Gibſon fays, is to be anſwered at Za/er, 
becauſe by the rubrick every pariſhioner 
at that great feſtival was bound to com- 
manicate. It is plain that be knows not 
what to make of them. What has the 
holy loaf to do with the wafer? They ra- 
ther ſeem to me to be in the nature of a 


c. 13. J. 10, was to be paid at Eaſter. 


ſpiritual things, and gives the cognizance 
of them to the ſpiritual court only. It 
ſeems originally to have been a voluntary 
or free gift either at marriage, purifica- 
tion, now vulgarly called churching of 
women, or at burials; and fo is Lin- 
wood, lib. 3. de Decimis et Oblationibus 


| fo. 185; and when in money, a penny, 
was made, by which a clear rule is laid 


halfpenny, or farthing, or any other thing. 
But the Popiſh clergy were fo angry at 
any attempt to fix a certain ſum that 
in 3 Ed. 3. a conſtitution was made 
that whoſoever attempts to fix the 
ſum ſhall be excommunicated with the 
greater excommunication ; it being the 
conſtant aim of the Romiſh clergy to 
get all they could of the deluded laity. 
But this occaſioned ſuch a variation in the 
oblations that it produced the ſtat. 2 ? 
3 Ed. 6. c. 13. / 10., a reaſon ible and wiſe 
proviſion; which enacts that all perſons 
who by the laws or cuſtoms of the realm 
ought to pay offerings ſhall yearly pay the 
ſame at the four uſual offering days or 
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— tute made parochial cuſtom the rule and x is every. parifnioner. 


Furt The ſtatute 1 V. & M. c. 18. 
ide, and put d to the canons and 18. J 6., 
qui cam oY 7 5 8 1 char tech inciliur and Chriſtian law, has 


Sar By the rubrick 5 & 6 Ed. 6. Every theſe words, © nothing in this 20 ſhall 
T4 man and woman'is to pay to the curate exempt any - perſons from payment of 


the due and accuſtomed offering. | 'ithes or other parochial duties or any 


Rubrick 13 C 14 Car: 2. Yearly at | other duties to the church or miniſter. 


dE . - From all which I conclude that a con- 
 -  Edqfter every pariſhioner hall reckon ſultation ought to go. And I confeſs [ 


with the parſon, vicar,” or curate, or his |, th 
is caſe at the aſſizes not from any 
or their deputy or deputies, and pay to difficulty I was then in, but becauſe it 


him or them all eccleſiaſtical duties n eren great numbers of parochial 


cuſtomably due. The ſtat. 7& 8 V. z. clergy: and ſo conſiderable and loyal 2 


c. 6. gives two juſtices of the peace ju · 7 
riſdiction over oblations and offerings; er he 8 * "ye - Nr 7 Quaker 
and the ſtatute 3 & 4 An. c. 18. makes „ GE 1. The WTR, at, which 
it a perpetual law. By the rubrick at the | yas an act of great indulgence to Pro- 
communion, if there be no on or | teſtant Diſſenters, would be a mean of 
alms then the prieſt ſhall ſay &c. [ deſtroying the eſtabliſhed church, if the 
hut it is ſaid that the pilintiff is a | not participating of the ſacrament would 
Quaker, and as ſuch is exempted: | but | be an exemption” from the payment of 
how does the exception appear? For tithes or other duties. But the ſervice of 
iſt, The cuſtom found is general, every | the church is for the advantage and be- 
married man. nefit of all the pariſhioners. The tole- 
2dly, The canon is general, all per- ration act has excuſed Quakers from at- 
ons. tendance but not from payment. 
3dly, The ſtat; Ed. 3. is general, al Birch J. The demand is founded on 
perſons. | the ſtat. 2 & 3 Ed. 6.; and I ſee no co- 
4thly, The rubrick Ed. 6. is n lor of exemption in any law by being a 
man and woman. 8 | Qua . . 


1 4 


lth. _—— 
* 


. — —_— 


(1) See" alſo Deaer Leifelt'v. Ty/dale re 10, 11; and Carthew v. Eduard, 
Ambl. 72. 1 95 


M. 21G. 2 


1 Ws Harpany, v. Tuxs. 
Nov. 21 


To a plea of ASSUMPSIT for work and labor &c. 3 were nr 


der plain- 
Ui = arp counts in the declaration; and 1 in each the ſum of 34. 18. g. 


demand and 
amr har 10 d. was claimed. 1 


ſaing out the i ; 8 
Os rejoin= Plea, non aſſumpſit as to three laſt counts; and as to the 


ally " 34.185. 104. inthe firſt (a) a tender in the common form. 


out the writ 


he tendered | Replication, that after the * of the aid firſt promiſe and 


Ec, traverſ- 


- log that t __ .. undertaking 


any time after 
the tender and before ſaing out the writ plaintiff * veſted him to pay &c.—Rejoinder held bad on 


demurrer. In a plea of tender defendant 1 ſay he was TO ready to Pay: : ready from the time 


of the tender is not ſufficient, 


(a) The oraftice formerly was to | he may plead a tender 60 the . 


plead the tender to one count only: but if he pleaſe; ities be cannot plead non 


e ee 
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48 MIBCHABLMAS PERM, * rid 1. c 8 
8 aiderrakidgy Secs: and{before:the ſuing out of the ſaid original 
Wit pf che plsintiff to wit on the 29h of Ai 1747 the eres — 4 f 


plaintiff requeſted he defendant tu pay bim the ſaid 3. 185. 10d, 
and the defendant then and . Rds refuſed to Pay MC; 3 
and Eye ao pw” [OF bod 


. 


* 4 — 
Ca 


-:Rejoltider, that before the . out of the e writ the 
defendant tendered and offered to pay to the plaintiff the 


ſum of 3. 18s. 10 d., as by the ſaid plea he hath above al- 
leged, without this that the plaintiff at any time after the 
tender andi before the ſuing out of the ee of the 


ki 


* NOT W bim to Pay T A 


T 0 this the plaintif deim ed and ſlie ved 10 Fry that 
by the rejoinder the defendant traverſed matter not alleged in 


the replication, and that the ee was no anſwer. to the 


NPs; but wangen Sec. He das ug Yo ; 
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Poole Serie, for: the plaintiff argued that it was not a 
to allege that the demand and refuſal were aſter the tender. 
That if there were à refuſal before, the plaintiff had received 
damages. And he cited Giles v. Hart, ' Salk. 622; and 1 Ld. 


Raym. 234, and Steatland v. Squire, Salk, 623 (a) to ſhevy 
that always ready from tha: time of tender is e a 985 
Abenden 71 Tx + Fhe $53 "=> 121 4 1. 5D +1740 17. 
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ſaid that the demand was after the tender. Here was a tender 
of the whole that was due to him. And he cited a caſe in 
this edurt, Burdus v. Keilborn, Ir, 19 & 20 Ca. Ihe re- 


Plication has not admitted or denied the plea. e under 


the aca ought to have demanded Ages 3 


- fort! * Pe A.) N 82 5 
21 * 14 £ .& Fa * > 3s & _ 4 * : Wan 8 44. 1 


Poale 3 aer 6 The plaimiff in his res, de- 
nied the eee ol We GW, namely, that the defendant 8 
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. 194. And therefore the uſual mode now (a) Whitleck v. 8 . 10 Mod. 87. 
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19951 Wis ways teddy to pay. © The travers in the tjohiger is f 
matter Which 3s not alleged im the replication: beſides the Plain- 
oy is ws to ee * ay ors and ale We fol 

| 84 l | * I 0:58 "33g 0 
Wilkes Lord ©. J. Was oy opti that * rejoinder was 
n bad, and che . en good. 


vat . 644 1010-49091 49 20. 520 i e e oy en Nr TP 
ee 1 Semper Paratus i) is of the Aer of «plex of 
| tender. | 5 is Bree: 355 4 8 0 n 
| 2 . | 4 1 | "12k ; tnt: i "HG . WT a A. 2, 3776 9 7 Wy {$16 
l 8 Burnett: J. Damages 270 be recovered, for. non payment on 
| | che firſt demand. = 2B ver cual eee Him: '- 
| 3 1 , | e 1. Agreed on both points 41 os 1 : 1150 Arg uy: iel. ; 
G 
. f 9 8 108 3 131 17 0 
| wy p ee Judgment for the Plaintiff (2). 
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| 728 84 ; defendant pleaded nil debet ; and on the trial at the! aſſtzes in 
_ . 14. muſt Somerſet Hire a verdict was found for the plaintiff, ſubject to 


| be brou 
a in ce even | the opinion the Court of Common Pleas on the following 


where the 5 n O'S Sg HARE 41 d e 
f, & * l 2 £5 Ci iS 6 4 3 wo . . 2 . Fits i; 151 
act Was com- | | 
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mitted, and 4 ö . + 771 ty 7 1 " 4 ty 4 3 #3? 8 8 5 1 4040 0 81 
not com- 


| 208 \—— The defendant on the I Ich of March 145 at Bridgwater 

| courts at in the esunty of Somerſet bought ſix weather ſheep alive of the 

Weſtminſter. price of 31. 18 , and en the 25th of Murtb 1746 fold the 

12 55 ſame ſheep alive at Axbridge in the ſaid county, contrary to the 
be | ſtatute. And the queſtion reſerved was whether the action was 

well brought in the Court of Common Pleas at Wefminfer, 
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| 95 oh Charging the offence to have been done and committed (as in 

| truth it was) within the; county of Somegſet, or whether the de- 
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| The Court: gave their- opinion. in favor of the defendant 25850 
and ordered a 4 boy Me OMe n 155 


nB A 107 Judgment (Het, nonſuit o to be entered up. | 
| re ee ee eee eee . 155 . N 
do not appear achong che Lord Chief ſions, and not before the juſtices at .. 8 
uſtice's papers: but the following is Mr. | inter. For though the ſtatute 21 Fac. | . 
4 Abney's account. of this caſe—* And gives no new juriſdiction to inferior” jul- 


aſier cohſideration of a great number of | tices, yet it in terms takes away the ju- 
. caſes cited, "The Court were of opinion Nie of the cqurts at Maſiminſter. 
that the action was not maititainable in } Bat in ſuits' on thoſe ſtatutes that give 
che ſußeror evurt, unleſs the fut had been debt d and mentidn not juſtices of 
committed in Middleſex, bei ; grounded .| aſſiae or peace, they muſt be brought in 
on a ſtatute precedent to i ot 1. c. 4+ | the ſuperior courts, otherwiſe there would 
which” has reſtrictive and negative words | be à defect of remedy. By this reſolu- 


an it; And the true rule is that in all } tion the ſeeming + contradiftions in the a i 
penal laws antecedent to ſtat. 21 Fac. 1. caſes are reconciled, many of which treat | | | 
where the juſtices of aſſize and ſuperior | of this in a WY og: manner.” MS. | | | i 
-courth-.at Maſminſter bad a concurrent * J. V4 eee ee | | 1 
ane, (x): the fuit muſt, de com. | e en 3 | | 
7 N b 

(1) Bat by theſe words: muſt be * «a W jurifdigion. Jud an to 

© 1he ſubje#t matter and as to the mode of proceeding.” And therefore where the ſtat. , 
I. Zac. 1, c, 22. infliged certain penalties to be recovered (ſect. 46.) by action of debt h 
c information In the Cbüfts al 1 mis fer, and {by ſection 50) gave juriſdiction to | N 
the juſtices of. aſlize, vf gaol delivery, and of the peace, to inquire. of the pre- 4 
2 and to Bear or 5 the Same”, as under the latter clauſe 185 inferior courts 4 
id only proceed by agnus or preſentment, it was holden chat the informer | [ 
2 an action of debt in the court at i ſminſter for 2 ky incurred; in 9 g | 
Sur, note tichſtanding the ſtat, 21 Zac: 1. c. 4. , otherwiſe the pena ty could not be re- + 

; moved at all. Shipman qui tam v. Haube, 4 D. & E. 109. See alſo Farrington v. | [ 
Ken Oro. Can 114; Kate. kr, dale, Gall. e Smith! v. Fat, q | 4 
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Barnes 459. 
S8.C. was granted by two juſtices to the defendants, overſeers, to levy 


"4 . 
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| 1 „ RESSPASS for . and entering the _ . 


levyſng a 35 "and taking the plaintiff's q goods. Plea not guilty.” On ne 


a poor rate 


under a war- trial at the aflizes'at Bury iti Mareb 1747 a verdict Was taken 


rant of diſ- 


wreſs may re · for the plaintiff with 15. e | bibel to che dende 'of the 


tain of the 

goods ſold 3 2 77 on a caſe reſerved. I et 

the neceſſary N > + 5 91} 10 20 78} f! f Hen 1 1 115 100 Wit 7 2 85 ft 1 
expences of a b 


3 8 The plaintiff the occupier of an 9 was we Fir. 3 in 
' the poor Nals Wh" o Ber refuſal tö pay, a warrant of diſtreſs 


& the plaintiff” 8 goods; under which the defendants diſtrained 
the goods In queſtion, kept them five days, then cauſed them to 
be duly appreifed-by a {worn appraiſer, and: ſold them for 10 f., 
that being the beſt. price that could be got,! for them. . e de- 
fendants paid the appraiſer 13 for bis trouble in viewing and 
appraifing th e goods; and after wards teridered to the plaintiff 
35. 9d. part of 10 c. which | ſhe. refuſed to accept; inſiſting 
that ſhe ought to ve tr 94. „ rd jo 75 e we OM N 
| plied towards. the. poor rate. E * 1252 . 
I be queſtions were, iſt; Whether the ſecurity ought b. to 
have tendered the plaintiff 47 9 4. as ; the. overplus; and ah 
W ought, whether" this' attion were imiririnable. yd 308 (7 


* ne 1 * e QX* 15 n. 4 Be. © 8. 


181 
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a: rede King s Set. for the ME argued, | rst, That the 

Alert were not authoriſed" 'by the ſtat. 43 Ex. c. 2. to levy 
more than the ſum aſſeſſed; no. charges or expences being al- 
lowed by the act, as is the caſe in thoſe acts” of parliament 
7 Where the Legiſlature intended. to allow the ebarges of diſtreſs 
and fale; 13 Elia: c. 13. f N 2 W. M. c. 5 if 23 and 
3 & 4W.& M. c. 12. 2dly, That treſpaſs was the proper 
action; for that where the law gives a licenſe to do a particu- 
lar thing and the party exceeds it, he is a treſpaſſer ab initio, 
8 Co. 146; 1 * 36, 37˙ ao. N 7833 3 1 Kol.” Ar. 0733 
and 6 Mod. 216. 9. 


bre Serj for: th - defendants, infited that We ow of 


1 98 


HILARY rennt 23 Gad. n. © by! 


Aiſtroſ and ſale given by the ſtatute of Elizabeth: alſo 11 
dhe expences neceſſarily attendant on that diſtreſs and fale; 


other wiſe the pariſh, for whoſe 
might be damnified inſtead of 


benefit the diſtreſs. was given, 
receiving a benefit from-it by 


expending more money in enforcing payment that the ſum un- 
2 amounted to. But 2dly, That at all events the action was 
miſconceived, becauſe the defendants, if they were in the 
; wrong had not been guilty of a misfeazance, but of a non- 


feazance only in not paying the money over to the plaintiff, 
fbr which treſpaſs would not lie. 


8 Go. 146. That in 1 Ld. Raym. 


of treſpaſs will not lie for a nonfeazance. That the proper re- 


"The Six Carpenters caſe, 


188. it was holden that an action 


— 7 po * . 


Ae Seck. in reply mentioned the caſes in x Rot. Rep. 763 


bp r N 


27 be Court gave - php for the defendants by 


(a) * The Court were clearly of opi- 
nion, iſt, That the 1 5. for the coſts migtit 
be legally and, -reaſonably -detained 
by the overſeers, the ſum not appear - 
ing ojiprefiive/ or extravagant. That a a 

diſtreſs under the- ſtat. 43 Elia. was to 
de conſidered not as a diſtreſs at common 
law, which is a pledge and depoſit, but 
as it was ſaleable that it was in the nature 
of an execution, and that the neceſſary ex- 
.pences were incidental. That ſtatutes 
made in favor of charity ought to have a 
benign and large interpretation, 72%. 176. 
Nay that the ſtat. 43 Elix. gave power to 
impriſon even ſor a penny; and who is 
to be at the erpence? That it would be 


pay 6d., ſhould put the pariſh to the ex- 
pence of 405. to levy n 
| 2dly, That in this caſe the action was 


| larity chm itted according to the ſtat. 
17 Ge. 2. c. 383 no misſeazance. And 
a bare nonfeazance will not make a man 
a'treſpaſſer. That that ſtatute was made 
in favor of officers ;' and if the plaintiff 
had any right to the 15. it muſt be in the 
nature of a debt, for which aſſumpſit will 
lie and not treſpaſs (1); We Six Car- 
penters*-caſe; 8 Cu. 146. is material. A 
ſheriff, who levies money on a juſt execu- 
tion and does not pay it over, is no treſ- 


| paſſer; 1 £4. Raym. 188. Judgment for 


08 Bond A pan iſhioner who ne to 
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(9) Prop v. Dawkins, H. It- WW, Hong N, Cf 45. Niel | 


miſconceived ; for here was no irregu- 
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Defendant in 
a plea juſ- 


tified taking 2 1 


cattle damage 


feaſant, and 
af terwards 


rejoined that 


they were. 
taken ur- 
charging the 
common; 
held to be a 
departure. 
— Tf a com- 
moner, hav- 
ing right of 


com mon for 


one beaſt, put 
on two, the 
lord can only 
diſtrain the 
one put on 
laſt unleſs 
they were 
both turned 


on together; 


and it muſt 
be ſhewn in a 
plea (juſtify- 


ing the tak- - 
Ing as a ſur- 


charge) whe- 
ther they 
were put on 
together or 
ſeparately, 
and if the 
latter which 


was put on 


firſt, 
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spass for taking in a the rng ; eat, | 
+ wit, one bullock and one ok. 
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As al © a Ge 1 Lats the ox a the d 


8 ants pleaded: the general iſſue; and as to the ox they pleaded 


ſpecially, that the Duke of Netcaſile and others (naming them) 
were ſeiſed in fee of the manor of *Longney with the appurte- 
nances in the county of Glouceſter, of which Grainger: Moor is 


part, and becauſe the ox was feeding and doing damage there 


the defendants as ſervants of the Duke of Newcafile &c by their . 
command took the ſaid ox in che name of a diſtreſs and i im- 


undd Kae Wo \ IJ . 
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The EOS OI that he was ſeiſed in fee of a meſſuage 
and twelve acres'of land with the appurtenances in the pariſh of 


Longney, and preſcribed for a right of common in Grainger 


Moor for two cos or for one ox and one yearling beaſt at his 
election veafly upon and from the Monday next after the third 


day of May until Midſummer-day then next following as to his 


meſſuage and lands with the appurtenances belonging; and then 
he ſtated that being ſo ſeiled & on Monday next after the third 
day of May in the 1th year of the reign &c he. put one ox into 


the ſaid place &c to uſe his ſaid common there, which ſaid ox was 


ſo uſing, his ſaid common there from thence until the defendants 
of their own wrong afterwards and before Miqgſummer- day then 


next following, to wit, on the 6th of Moy i in x the ſaid 2 took 
and . hoe the "wr ox Fe 5 | 
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Ng, bang the right 4 common Rated i in the re- 


A plication,) that the plaintiff before the ſaid time when &c and at 


the ſaid time when &c had of his own, wrong in the ſaid place 
&c two oxen, to wit, the ox in the declaration mentioned and 
one © or ox; that the 192 two oxen at t the aid time when &c 
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were in the ſaid wings &c feeding on the graſs there then grow-- 
ing, whereby the plaintiff at the ſaid time when &c had over- 
* the ſaid common with the ſaid ox in the declaration | 


mentioned; and becauſe the ſaid ox in the declaration mentioned 
at the ſaid time when &c was in the ſaid place &ec feeding &c 
and ſurcharging the common there and doing damage there as 


© aforeſaid, the defendants as ſetvants of the Duke of Nezwca/tle . 


Ke (leaving the ſaid other ox of the plaintiff in and upon the 
aid place & c which he of right ought to have and depaſture 


there in right of his ſaid meſſuage and lands with the appur- 


tenances as aforeſaid to uſe his ſaid common of paſture at the 
ſaid time when 8c) took the faid ox in the declaration men- 
tioned in the ſaid place &e ſo feeding on the graſs there then 
growing and ſurcharging the faid common there and doing 


damage in the ſaid place & in the name of a diſtreſs for the 


faid 944; there n done und. * by the aid N and 4 im- 


* 


& 
* 


A 0 chis there was a e in which the plaintiff claimed 


a right of common on Grainger's Moor for two oxen : but as 


the ſurrejoinder was abandoned by the plaintiff” 's counſel in the 
coutſe of the Rh An it is not er wy; 2, 


1 . + 


19 1 
4 28 


85 | The defendant demprred generally to 790 ſurreoinder. 


i 


"This caſe was e firſt 1 on .the Grh of um 1749 5 Draper 
Serjt. for the plaintiff. and by Bootle Serjt. for the defendants, 
and now. by Bellfeld Serjt, for the ren ang WIGS PONIES 
"Sal for. the 8 ao ee e 

Two « SbjeRtions 1 were . to the 3 1 the et 6 
N I iſt, That it was a departure: from the plea; that the 
defendants i in their plea, relied: on the damage feaſant and in 
their rejoinder on a ſurcharge of common, which did not fortify 
the matter contained in, but was a departure from, the plea; Co. 
Lt go, Dot Plat. 124. Departure”; and that the de- 
fendants might have pleaded i the ſurcharge of common at firſt. 
2dly,. That it did not appear by the rejoinder that the defend- 
ants had a right to diſtrain bis ox; for that as it was admitted 


on the 5 1. 8 the e had a right to put one ox on the 


14 common 
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4 theſe objections was taken in a ſubſe- 
. Hall y. Harding, and Others, | cattle. doing, damage to bis right of com- 
9 Ede» 3. 
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| common the defendants ought to have alleged that the plain - 2 
flirſt gut on one ox and afterwards the ox in queſtion, and that 
855 they diſtrained the latter 2s a ſurcharge, unleſs they were both 
turned on together; but - that at all events it ought” to have been 


Rated one way or the other, either that they were turned on 


together or that the one was put on firſt and then the other and 
kat the ſecond was taken as a diftrels, for the lord has not his 


election to take which of the two bas 88 7 both were 
put on We, 7h | 


To 8 


* 


a FE to theſe objegtions it was 4 it: That new mat- 


ter may be inſerted in a _rejoinder if it ſupport the plea, and that 


the matter diſcloſed in this rejginder did ſupport and fortify the 
plea. Dixon v. James, 2 Lutw. 1238. | 2dly, That it was not 


deceſſary for the defendants to ſhew which of the two oxen 


was firſt turned on, it being a ſufficieut juſlißication in the lords 


in taking the diſtreſs that there were two oxen on the common 
inſtead of one; and that it was 9 for the 42855 to _ 


hich was det amen s.. 


But The Gor (Lord Chief Julice: Millar as 8 55 


Zircb Juſtices, Mr. Juſtice, Gunary being abſent) were of opinion 
that both the objections were well founded. Firſt, that the re- 


joinder was a departure from the plea; for that there was a 


great deal of difference between damage feaſant and a ſurcharge 
of common, That the ſurcharge- might have been pleaded at 
firſt, Salk. 221,, becauſe the defendants then knew the plaintiff's 
right, in which reſpect this caſe was different from that cited 
from Lutycbe. Secondly, That it ought to have been ſtated 


in the rejoinder whether the oxen were turned on the common 
together or ſeparately, and if the latter which of the two was. 


- faſt turned on; and chat it did not now appear whether or not 


the defendants were SIO in e the ox in e (a). 


| . N e e 
2 e TT 
. © Judgmens for the pin: 


491 But it does not appear that either iP REST plaintiff " PACERS Whitmanſic 
Down the ; defendant avowed taking the 


B. K. 4 Burr. 2426 ; and mon; the; plaintiff. in bis plea in bar 


1 e 118 There in n for | Uaimed a right of common for hill, 


1 | tenant 
1 ** x 8 ? b 4 
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. 


© ſheep for every acre; the defendant (ad- 
mitting the right of common claimed by 


diſtreſs the plaintiff had ſixteen ſheep on 


that were diſtrained, that the defendant left 
the firſt mentioned ſixteen to uſe the com- 


I - 


by 


gard. 


_ as I can. 


* the Pome! n ariſes. 


the plaintiff) replied that at the time of the 


the common over and above the ſixteen 


mon and only diſtrained the ſupernu . 


Wi ler, Lord Chief jule, c. B. 
to me that I differ in opinion from the four Judges of the 
King's Bench, for all of whom I have the greateſt reſpect: 
but my concern is the leſs, as I am ſupported in my opinion by 
ſeven other Judges, for whom likewiſe I have a very great re- 


8A 


3 MICHAELMASG TERM, 6 apt - C. P. 
tenant of eight acres of land, 9 


merary ſixteen with which the plaintiff had 
overcharged it of his own wrong and 


which were doing damage to the plaintiff; 
and the only queſtion made was whether 
one commoner can diſtrain the cattle f 
another commoner who had ſurcharged - 


beyond his ſtinted number, which was de- 
termined in the negative; z and' the 2 
has Rn | 


25.3 


Casas. Pous againſt Grokce FIT2G8RALD; 
; RY in Error. Bo Bn 


[Kl. 10 2. B. K. Rol. 32.1 


7 * 


uns cafe came by writ of error from the Court of King $ 
Bench into the Exchequer-Chamber, where (after two ar- 
e by Sewell and Henley for the plaintiff in error, and by 
Hume Canpbell and Ford for the defendant in error) the unani- 
mous opinion of the latter Court was now delivered, as bends 


te It is a very great concern 


Before I deliver our opinion, in order to come at the point 
in queſtion it will be neceſſary to ſtate the pleadings and the 
ſpecial verdict on which the queſtion ariſes, which I will do as 


Te ton was N in the Court of King's Bench by 
6. Fitzgerald againſt C. Pole on a policy of aſſurance under- 
written by the defendant for 100 J. on a ſhip or veſſel called 
The Goodfellow Privateer, and the plaintiff laid his caſe three 
ways. The cauſe was tried at the Sittings held for the city of 
London, and a verdict was found for the defendant on the 
ſecond and third counts, ſo they are now quite out of the caſe. 
But a ſpecial verdict was found on the, firſt count, and on that 


The policy of nene is ſet 
1 forth 
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C2. 
Y 5 
- ” 
. 
. \ 
N = 


1750, 
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Rows. 
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E. 25 Geo. 2. 


Friday, 
May Stb. 
Exchequer 
Chamber, 


Inſurance on 
a ſhip (a pri- 
vateer) at and 


from Jamaica 


to any ports 
&c at ſea or 
ſhore, cruiſing 
far four 
months, 


without fur- 
ther account 


Ec and free 
ftom average, 
(before ſtat. 
19 Geo. 2. 

c. 37.) the 
inſured had 
intereſtin the 
Hip to the 
amount in- 
ſuted; dur - 
ing the four 
months the 
crew muti- 
nied, brought 
the ſhip by 
force into 
Jamaica, and 
having car- 


ried away the 


arms &c de- 
ſerted her, 


by which the 


further cruiſe 
was prevent» 
ed: as the 
ſhip was in 
ſafety in her 
proper port 
at the end of 
the four 
months, held 
that the aſ- 
ſured could 
not recover. 
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Wo verbatim in that count, . but 1 will only fate fuch paris of 
it as are material to the: * in e . 


The 6 was a on he 310 of Fab 7 1 1744 on A 


- body tackle apparel ordnance munition artillery boat and other 
furniture of and in the /hip or veel called the Goodfellow Pri- 


-vateer, whereof P. Foyce was maſter, or whoever elſe ſhould go 
as maſter, 4% or not loſt, from Jamaica to any Ports and places 
whatſoever at ſea or ſhore a cruiſing from port to ports and 
place to places for and during the ſpace of four calendar months, 
beginning the adventure on the ſaid ſbip &c from and imme- 
diately following the 14th day of June then laſt, and to con- 


tinue and endure until ube ſaid ſhip with all her tackle apparel 


.&c ſhould. arrive at any ports and places where and whatſe- 
ever or eruiſing from port to ports and place to places for and 


during the ſpace of four calendar months, commencing as afore- 


Jaid ; the. ſaid ſbip &c for ſo much as concerned the aſſured was 
and ſhould be valued (one half part of the {aid ſhip) at 10000. 
without further account to be en Fo the aſſured for the 
ſame. . a b $4 n 


The perils, againſt which the. inſurance. was made, were the 
uſual petils which ch are ſpecified in policies of this. fort, and it 
will not\ be material particularly to-mention them, But it is 
material to take notice that they are all of them ſaid in the 


| policy to be ſuch as had-or ſhould come to the hurt detriment 


IT e bel the Soup ＋ 0 


. 4 ö FF. 75 
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The s infured hs «i endet was l The pre- 
mium he received was twenty guineas; ; and in caſe of loſs the 
aſſured was to abate 21. per cent; and the aſſurers were to be 


| free from all. average. "Theſe I think are all the parts of the 


13 


Policy that at all relate to the matter in hv 4 


Tti is Pierre! in the detivation Ait the inſurance ſo made by 


the plaintiff was made for and on account of and in truſt for 


and for the uſe and benefit of P. Joyce, and that the intereſt 


Which the faid P. Joyce had at the time of making the ſaid in- 


ſurance and during the ſaid cruiſe in the ſaid Gib amounted to a 


large ſur of money to wit to 0 2000 !. aud vpwards; and that 
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we ſaid {hip on the ſaid x4tf of Fune being at Famaica in good 


ſafety fet ſail and departed from thence in and upon her faid 
intended voyage a- cruiſing, and that being ſo cruiſing there was 
a mutiny in the ſhip on the 23d of September following, and 
that againſt; the will of the maſter and officers of the ſhip ſhe 
was ſeired taken reſtrained and detained by the greateſt part of 
the mariners then on board her and the command taken from 


the maſter, and ſhe was not permitted to proceed on her voyage 


a- ruiſing any longer, but was carried back again to Jamaica on 
the zoth of the ſame September, and there the ſaid mariners ran 
away from the ſaid ſhip with the boats belonging to her and 
. totally quitted and deſerted her, ſo that ſhe could not and did 


not perform her ſaid voyage a- cruiſing during the ſaid four 


months, but from the time of her being ſo ſeized and detained 
during the reſidue of the ſaid four months was totally diſabled 


to:perform her ſaid voyage, and thereby the owners and pro- 
prietors of the ſaid ſhip totally loſt all benefit and advantage 


which might have accrued to them in and from the ſaid cruiſe 
during the reſidue of the ſaid four months ; and therefore the 
plaintiff demands 987. by vittue of the policy. | 


The Genie 0 finds the 19 —— juſt as it is ſet forth in 
the declaration, and that the defendant Pole underwrote 190 /. 
on the.31ft of Auguſt 1744. It finds likewiſe that the ſhip was 
_ Jdafe at Famaica on the 14th of Fune 1744, and, ſailed from 
thence on a cruiſe, and was an Engliſh privateer duly com- 
miſſioned by the Admiralty here; and that during the ſaid cruiſe 


there was a war between Great Britain and the Kings of France 


and Spain ; and that on the 1oth of July the faid ſhip in her 
cruiſe took a French ſhip of the value of 42004. and made 
Prize thereof. That on the 3 iſt of Augy/? P. Jayce the captain 
fell ill, and was obliged to quit the ſhip with the conſent of all 
the crew; and that Fohn Huſſey the firſt lieutenant was by the 
conſent of the captain and all the mariners appointed commander 


thereof, and that the ſaid ſhip was failing on her cruiſe from a 


port called The River of Deggs to fetch water, and within the 


ſaid four months, to wit, on the 23d of September 1 744 the 


crew of the ſhip mutinied againſt their commander and officers 
and by force carried her againſt their will back towards Jamaica 
and d belies her arfival | in port there ſeized the boat fire arms and 

„ | | |  cutlaſſes 
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in Error. 
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cutlaſſes belonging to the ſaid ſhip, and carried off the "In 
and deſerted the ſaid ſhip, by which the cruiſe was totally pre- 
vented and loſt for the remainder of the ſaid four months from 
the faid 23d of September. It is further found that the ſhip on 
the 29th of Seprember 1744 arrived at Jamaica, and was there 
in good ſafety, at and after the end of the ſaid four months, 


but was prevented by the ſaid mutiny and deſertion from 


further purfuing her ſaid cruiſe. It is likewiſe found that the 
inſurance was made for the account of P. Joyce the owner and 


captain of the ſaid ſhip, and that he during all tbe time of the 


ſaid cruiſe had intereſt in the ſaid ſhip to the amount of the ſum in- 
ſured. And on theſe facts the jury ſubmitted the point in queſ- 
tion to the judgment of the Court of I Bench, ory my 
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Upon this- ſpecial Wich two queſtions ariſe, 
1ſt, Whether this were an inſurance on the voyage, e or only 


an inſurance on the ſhip ; 9 | 
2dly, Even taking it for granted that this was an inſurance 


on a the voyage, whether the plaintiff c. can recover in this action. 


The firſt is the Päveipel tie; and 1 which was cllely | 
litigated by the counſel; the ſecond was but juſt hinted at. 
And therefore I ſhall ſpeak more'fully to the firſt, and likewiſe 


for this reaſon, that if we determine that one way, there is un- 


doubtedly an end of the matter in diſpute; for if this were not 
an inſurance on the voyage, but on the ſhip only, it is not pre- 
tended that the plaintiff can recover in this action. For as the 
policy is made frce from average, in that caſe to entitle the 


Plaintiff to recover, there muſt be a total loſs of the ſhip: 


whereas it is expreſsly found that the ſhip was in ſafety at 
TORIES} at and after the F end of -the four months. 


: 


And a as to the firſt point, wean are all of opinion that the in- 
ſurance was not on the en, + on the ſhip, ge for the following 
reaſons; 8 1 © ; 5 

Iſt, Becauſe it it 3 to the nature of an d to 
conſtrue this to be an inſurance on the veygg e. 

+ ET naps 4 oP A 


1 — ges In — Gs 


4 * Becauſe from.every part of this policy it plainly appears 2752. 
do haue been the intent of the parties that Y apfprance ſhould pe 


dee an the M hen ns ys WT 
July, Becauſe. Ful, ener eee otherwiſe, 1 


great abſurdities and inconveniences would enſue... . 
- And. lafly L ſhall conſider all the caſes that were cited hich 

2 are any ways material to the point in queſtion, and ſhall ſhew 
that none of them are authorities for the plaintiff, but chat ſe- 
. n are expreſs png for the defendant. 


2457 17 


kuk; . en . b dec rer by the Plata is Con- | 
| trary to the nature and the original deſign of inſurances. . They 
were at firſt invented for the benefit of trade, that if a a merchant . 
| miſcarried i in one voyage. he might not be ruined. for « ever, but ud | 
by giving premiums to other perſons. to inſure either his thip 
or his. goods, the loſs if it happened) might be divided amongſt 
| thew, and ſo che merchaut might be enabled t to try his fortune 
in another voyage. So that inſurances were contracts of i in- 
demnity and not for profit or. Sein. I were endleſs to eite | 
books to this purpoſe, but I will mention two very eelebrated 
authors, Roceus de A cutionibus and Monſi jeur Clericoe in his 
treatiſe called Guidon,, who define. an inſurance i in this manner. 
The. firſt.- ays 1 Aſſecutio eſt, eontractus quo quis Alien Tei 
periculum i in ſe ſuſcipit, obligando, ſe ſub certo pretio ad eam 
compenſandam. 11 perierit.“ | The other ; is in French, but 1 chuſe 
rather to Put 1 it into, Eagle, « An inſurance i is a 9 1 by | 
which there i 18 an iademnity of things tranſported by ſea. from | 
one country to another.“ Tbeſe definitions plainly ſhew that 
the nature of an . inſurance ! is as 1 haye before mentioned. And 
therefore by the laws of moſt foreign countries inſurances were 
to be made only on Part of the ſhip or goods, and they were 
not allowed to be good in any, foreign country (nor here rill of 
late years) if they exceeded the whole value of the ſhip or 
cargo. But. indeed of late in England. two other methods of in- 
ſurance have been introduced, of intereſt or no interef, and of 
valued policies, which are little better than wagers. | But even of | 
this ſort 1 neyer before heard of any inſurance on 4 Voyage. 
And itheſę ſorts of policies have been found ſo far from being 
for the advantage | of trade, that they have: been very detrimental 


to o and productiye of Pp oth and therefore they are 
dec] ared 
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AA 16 Ve vd by RR Gee's; Fer 7 | Wet 
. hit fistote as Erteligiüg ee e "preſet cafe; . 
this policy was made before that ſtatute. B Lmemiqh it: tõ 


dhe ch ktit there Torts" of. oMieies Götte ist io" de fibomdt or 
extended beyond the Prefs Words Gf them; aud there is no 


=" 


exteption in chte ſätltte, Winch 1s imbtkrirt te che proflcitebſe; 


fer möugh ktrere ic an” Extepirol raped ts przvateertz it is 
Gly Of ker ats made bit che kids khentlefbel :- 


nn l 30Þ eh e 91s nt 0 ll 


Se n_the nex lag 1 think } It int appears from 
* rords 01 de 3 5 PEI 925 


y that it Was Al intent ofith E Par- 
tles to in 1 ö "wit its. 4 5 purtenbnices, Ante they 
er ur he Turin pee vo i Taſlirinice'4s% Tala 
on the . . 15 E peri [ina in the] pMcy are e bn 
Sup; to 09" "may ah Fit b=g, the 2 c. The ip Kc 
valued. at, ſuch 2 A 168 2 Ad Iod think thut eyen Ate time 
of / bring ing "this Altöl e Plathtiff Aud "his adlbfters devet 
imagined Tat the voya Yage W uur, becauſe he Has ict erred 
in any part of his dec rationathar the perſon for hon the ins 
York 1 1 made” was a0 II 8 inrereſted” "In "the huge, but 
only that he kad an intereſt in 4 ſhip. But this was {1 fuppofe) 
an alter. thought, founded up on a m take 10 the tefolution in 
the caſe of Pond v. King, © tf which 1 Hall take *notice'Þy and 
by: and upon this foot it was lifted that, it being mentioned 
Wh the policy that the ſhip Was to go 68 *crnifing voyage for 
But inonths, the cruiſe and the voyage were“ the thing infuted. 
Byt it is (I think) very plain'a and cleat that theſe words, which 
Were ſo much relied on by the plaintiff, "Fete inſerted in the 
poſtey for other reaſons, and that they will not bear ſuch a con- 
ſtructios a8 is contended tor by the plalutiff. The time was 
inſetted for the benefit of the inſurer, chat he might notheobliged 
to make good the loſs of che tip utlels it happened Within that 
tlale. And che "mentioning that the hip might eruiſe er fall to 
l from atly' place or places witlün chat peribd of time was in- 
eitel both fo the Take of the infored and tlie Inſurer; for the 
8 the inſured, to prevent the in furer iofifting on 4 deviation; 
and for the "fake. of the inſurer, that the ip might riot be em- 
Red any ſervice bat erviſin ing. For ee Gatitrot/ktiow 
what premium to lift on, ünlels he Aton "of © whit Tetvice 
the ſhip io 18 be Bn bye. *wh hetheron u möre or els dangerous 


lige if therefore this wp ad "un employed TOS the 
four 
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. kanbatha.as any: ohen dervice-butervifing, to be ſure in eaſe 1762. 
_  ofilaks the inſuner mould get have been liable: To ſhew the "Tt 

. abſajdity\bf the notion, that this expreſſion of. craig ſthews as, 
| thatiths inſatance Wag bn the voyage; I beg leave to put only onal; 
dens cases which is, 100 Plain to be diſputed., Suppoſe a man in- 4er. 

ſutes n auſhip to carry tobacco from any place to Londen, ſhe 
muſt carry tobacco, becauſe if ſhe might carry other things the 
might bs in gregter danger of being loſt : but if by reaſon of a 
f torn ar-for:--any other reaſon, the tobacco e egen 
board and loſt, but the up c fafe to London, w ever 
thought that the iĩnſuiance qu the ſhip was to be ere 44 Fo 
this is exactly a parallel neee th aa NH ol 
Adept in bas lege es Ad bio ad buon 


＋ birdly, What I have already Gaid ſhews that the notion of ar an 
inſurance on A, voyage is abſurd: 2 but I. will in the ext place 


mention ſpreral other aplurdities and line 11 e that would | 
enſue af, this. conſiruction mould] prevail. 


0 05 place it 
would be 4 double inſurance, | both On. the 2 and the voyage; 


Fa If the ſhip Tore Joſt before the end of the four, months to be 
ure the voyage is loſt; Ind if the 5 age | be. loſt, 3 zccording to 
the plaintiff's 8 conſtruction, thoug 121 (as.in in the preſent 


caſe) be in good ſafety at the ke 0 18 e four months, yet the 
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infurages uſt be forfeited... In the next place if. the! loſs muſt 
be total, Ehen if the ſhip. be ſafe but one ay 2 one! hour durin; 


the ſgur months the, inſurance will not, be for rieited. n the 
other band, if it may be partial, as, to be lure an inſurance for 
four months may he diviſiple into parts, a worſe abſurdity wil 
follow. for though the ſhip in the firſt part of the yoyage ſhould 
take a prize of never ſo great a value, yet if the. be prevented 
pur ſuing her yyatze hut one day at the laſt, the inſurer, muſt 
pay the money inſuted, which would be very abſurd and unjuſt. 
And. yet that is the preſent caſe; for it ĩs found by the verdict 
that chis ſhip topk a prize in the) beginning of her voyage of | 
above double her value. There would likewiſe be another great | "a 
abſurdity and inconvenience ; ; for it is certain that the only 
_ «difference between theſe. valued policies. and policies on intereft or 
7 intereſt is this, that in one caſe the inſured is not obliged to 
prove the quantum in of bis Intereſt,” and ! in the other he” is not 
obliged to prove any intereſt at all: but in all other reſpects theſe 
and other policies are the fame, and muſt be determined and 
eniſtrued. in the ſame manner; and ſo it was expreſsly held by 
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the Court of Common-Pleas-in the caſe of De Paiba and Lud. 
how (a). Now if - this were a poliey without either of theſe 


clauſes, and the inſurance were upon the voyage, how is it 


Finz-: - 


poſſible to prove what the loſs-is? for #thip ina voyage of four 
months' may; take a prize” of- a million value, - or. ſue may take 
no prize at all, or ſhe may in that time be taken or loſt herſelf, 
it is impoſſible therefore that ſuch a. contingency: can ever be 
valued. From theſe obſervations it plainly appears what non- 
ſenſieal ſorts of things theſe ĩnſurances on voyages are: and if 


it were neceſſary to give my opinion upon them, I hould think 


(according to my preſent ſentiments) that if a policy were to be 


0 ſo drawn as that a voyage were inſured by expreſs words „ſuch 


A . would be Tonk both as illegal and unreaſonable. 


A Fx; * 3g . 4 'S ; "v4 9. 51 13 $ 1 BY Allr hk 125 $11 up THT : 


* come now, in the aſt Js, iefly "to o tike n6tice of fevertt | 
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ſent as pollible. | "For fig the words of the eng are 

pretty much the ſame as the preſent, the thip there was totally 
loſt, the having been taken by the Frenth,” And though the 
was retaken, and ordered to be reſtored" to the owners” On the 
payment of ſalvage, yetthey never thought proper ts Pay khe fal- 
vage, ſo never had the ſhip; and they ners had their election, 


and were in the right to do ſo. For as by the terms of the 


policy the inſurers were not to pay any ſalvage, if che owners 
"had paid it, they muſt have paid it out of their own pockets, and 
would thereby have loſt their claim on the inſurers; they 


thought it therefore moſt for cheir intereſt to abandon the ſhip, 


ant to ſue the inſurers for the money inſured; S0 that we can 
determine the preſent caſe for the defendant without at all 
ſhaking the authority of Pond v. Rigg. The caſe) of De Paiba 
v. Ludlbtv in the Court of Common Pleas, 5 Geo. 1., which 
"ow firovgly ae Doey von 4 aps caſe,” and (asT en 


20 561 3217 
1 Came Rep. on. | 1 8 45 clauſe ut the —. of the 
WO All the caſes on this ubjeQ, both policy wasthis;=< In caſe the ſhip ſhould 
ptior and ſubſequent, are collected by: | not bo beard'ofin twelve months after the 
Mr. Park in his admirable treatiſe M9: 4 ane” of the ſaid three months, the 


The Law of Marine Inſurances, os 7 agree to pay the loſs; the aſſured 


(e) 1 Mi 191. The report of this the money in cafe the (hip ſhould 


| neee e 298 in one | e ene, 


ve J. lf ö fy * 471 5 "1 [*WAs 
& 563 : | 3&7 F ; * 4 1 1 5 32 . 31 ws ' {ls bez 


| 8 | 
«+4 | TFT 1 a | 


7 
— 


5  BASTER/ TERM, 25 5700 U. | Cam.Scact | "649 
| 2. was much inſiſted on likewiſe i in the caſe of Pond v. King, is no 3 752. 
authority at all for the plaintiff, it having been determined on . 
quite another point; for there the queſtion, which was ſo much 34 
litigated, and which occaſioned ſo much doubt with the Court, os; 
was whether the ſhip were loſt or not, the property et being 0 In Error. 
altered by the capture. But it was never once mentioned or 
imagined that the inſurance was on the voyage; if it had, the e 
other point need never have come in queſtion. For there was 
no doubt but that the voyage was loſt by the capture, whether 
the ſhip were conſidered as loſt or not.. That caſe therefore is 
rather an authority for the defendant, . as it ſhews that the Court | 
and counſel at that time had no notion of an inſurance on a 
voya ge. The caſes of Green v. Young, | 2 Lord Raym. 840, 
Tranter v. Watfon, 6 Mod. 12, and an anonymous caſe in 
Sal. 444, were determined upon other points; and not a word 
was ſaid in any of them of an inſurance on a voyage. There 
was indeed a niſi prius caſe of Berkley v. Cullen cited and ſaid 
to have been tried at Guildhall before Lord Chief Juſtice Lee, 
in which it was ſaid that the Lord Chief Juſtice delivered his 
opinion, that though the ſhip were alive, the policy was for- 
feited, becauſe the voyage was loſt: but that caſe might cer- 
* have been determined on another point ; for the ſhip there 
Was ſeized for his Majeſty s uſe and turned into a hulk, and the 
owners never had her again before the end of the voyage; ſo 
that the ſhip was certainly to be conſidered as loſt. And there 
' is another niſi prius cafe, of which I have a report, which was 
tried in the King's Bench at the Sittings after Trinity term 1749, 
where though the inſurance. was for a month on a cruiſe; and ON 
the ſhip was taken by the French and detained for ſome time, th 
ſo that the voyage was loſt, yet as the French afterwards quitted 
her, and ſhe came back ſafe to Dartmouth within the month, 
the jury (as I am informed} found a verdict for the defendant ; 
and I never heard that the Judge found fault with the verdick, 
or that mere ever was APY motion to ſet it aſide. 
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Having ſaid ſo much on the gelt head, and it being I think 
very clear chat this was an inſurance only on the ſhip, and not 
on the voyage, I ſhall ſay but very little 'on the ſecond point, 
that if this were an inſurance on the voyage yet that the plaintiff 
could not have judgment. Aud this is ſo very plain, that 1 
Think | it cannot admit of a 45cm ; for it is certain that iu 

| 8 C e Wind - 
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1752, valued polices the inſuröd miſt ſew” that he bad Gas ane ; 
in the thing inſured, though he need” not prove the quantum 
ET of his intereſt. Now in the preſent caſe-it is onlyfourd that 
745700 P. Joyce, the perſon on whoſe account the inſuranct was made, 
_ was intergſted in the ſhip, but it is not found that he had any | 
intereſt # the voyage; nor could It be fo found, ſinee it is not 
doe much as averred in the declaration. Now upon a ſpecial 
verdict no fact can be preſumed, nay it muſt be preſumed chat 
there was no ſuch fact proved, ſince a ſpecial verdlict cannot 
find a negative (a). It is certain, and lit has been a common 
, caſe, that the owner of a ſhip has let his ſhip out to cruiſe. as a 
privateer only at a certain rate, without having any ſhare in 
the contingent profits of the voyage. And if the caſe were ſe, 
there was the more reaſon why he ſhould inſure his ſhip at a 
high rate, as ſuch an enterpriſe is a very hazardous ſervice, and 


the ſhip i is in Fro danger of being t ew, or lo. 


* We 


Therefore for both theſe . 0 * all of opinion that 
the judgment of the Court of N Bench muſt be re- 


verſed ().“ | 
(a) Vid. Martin v. „Fal 2 * 1144 the iſt of Marth 3 affirmed; eight 6f 
| and LF $76. | the Judges were for affirming, three for 


(5) This caſe was afterwards carried up. ! reverſing it, and Mr. J. Burnett who died 
to the Houſe of Lords, where this judg- | before judgment was oy Een coin- 
ment of the Exchequei- Chamber was (on [ cided with: the ei 
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M. 26 Cee. THOMAS Jen ee on the Deiſh of Jauzs penn 


else otherwiſe Jrxxixs againſt MarTHA his: 
; IG n 01% 2: Ro. 3 
9s ave: ON oqf the trial: of this ejectment for lands at 1; arkbill and We 72 


annuity to B. 
5 - ag hide in the county of Hereford, a ſpecial verdict was 


to be paid to found, from which theſe 1 827 are taken. 

ber out-of cer - 

_ lands by 

Bis executor ; 

NETS. On the 22d-of Fu. 1729 John cFeking, being ſeiſed in foe 

va theſe of . the premiſes in queſtion, by will, after giving ſeveral pe- 
» t a | 

7 ne cuniary legacies, gave © to Mary Harper 54. a- year to be. . 
ed C. his exe 

cutor: held that C, took an eſtate at leaſt FOR the lifetime of 5 anvuitant. | Fi 

8 85 If he did not take an eſtate i in fee?_ j ns 


$ 


NO | 


C SS 
XS N 


Be: MICHABEMAS! TTY 26 G0 r Es. „ 
to her ont of the premiſer in queſtion by bir eebdicr 20 longs - 1952. 


he ſhould live, and to be paid quarterly”; and he gave to John T. jaxxzxs 
 "Fenkins ſon of his brother David Fenkins, © all his lands goods dew. J. 17 


_ KINS 


aud chattels with his money ont upon bills and bonds, and ©; Mes 
appointed him ſole executor. - After the devifor's death, to wit, { 
on the ad of May 1730 Fohn Jenkins the deviſee Entered, and 2 


on the 1ſt of Fuly 17 5 died leaving Fohn Fentins his eldeſt 
ſon, and ſeveral other children. The premiſes in queſtion are 
of the yearly value of 16 J. James Profſer, otherwiſe Fenkins, 1 
is the heir at law of the devifor; and the defendant is the 
ache s en the fon of the devilee.” 


"F734 5 


Aer: two arguments at RY bar by Prime @) and Wiles (b) 
King's Serjeants for the plaintiff, and Poole and Nynne Serjeants | 
; tor non, the GE 00 oe hy Court was delivered 18 


ile Lord Chief juſtice. (after de the ſpecial verdict. } 
Eh: queſtion is whether the executor, John Fenkins,) took a 
Aarger-eftate by the will of the deviſor Joh Fenkins, or only 
an eſtate for life, in the premiſes in queſtion. If he took an 
eſtate for his own life only, he being dead the leſſor of the 
_ plaintiff as heir at law to the teſtator is entitled: if he took a 
larger eſtate, it muſt be either an eſtate in fee or an eſtate du- 
ring the life of the annuitant ; and be it which it will, as the 
anugltant is {till living (4), the leſſor of the plaintiff cannot 
recover. 


— 


5 Three rules were laid down and agreed by the counſel on 

both ſides, by which it was ſaid this caſe was to be determined; 

iſt, That an heir at law ſhall not be diſinherited but by ex- 
preſs words, neceſſary implication, or manifeſt intent; 

2dly, That every deviſe muſt be conſidered as intended t to 

| be' beneficial to the deviſee ; N | 
Zaly, That every deviſee, who is to pay any thing out of an 
eſtate, muſt have ſuch an ee in the eſtate as will enable him 


— „ 


1 (a) On the 31ſt of January 1552. dead: but the defendant s counſel inſiſted 
(5) On the 15th of November 1752. (and that argument was now adopted by 
(c) It does not appear on what day the | the Court) that as the plaintiff could not 
judgment of the Court was delivered: | recover during the lifetime of the annui- 
but it was after the 15th of November. | tant,” the Court could not preſume i 
(4) It did not appear on the ſpecial ver- death on a wok verdict. N | 
dict whether the annuitant were living or | 
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de pay it, otherwiſe the intention of the deviſor will be —.— 
And we «ch hat OR are all en rules. 
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| ik 3 it vi not the W intention of the deviſor, ap- 
pearing on the face of the will, that the executor ſhould: have 
a larger eſtate, we ſhould have been of opinion that the executor 
would only have had an eſtate for life. But we are of opinion 
that it ane . rhat the gevibr intended to "give * a 
larger eſtate. T4 * e e ads 3 


- 


. 


| 72. Hy vo eee 
As to the ſecond rule, we do not much rely on that, for. as 
in this caſe the executor is to pay the annuity of 5'/. out of the 
eſtate, and as the eſtate is found to be worth 16 L A-year, he 
cannot in any caſe be a loſer. But we found our opinion on 
this, that, as the annuity is to be paid by the executor and to be 


paid out of the eſtate, the intent of the deviſor cannot take place, 


unleſs the executor has at leaſt ſuch an eſtate in the lande de- 
viſed as will laſt as long as the annuity is payable. Whether he 
has an eſtate for the life of the annuitant only, or in fee, we 
need not determine in this action, becauſe the anuuitant is alive: 
but we are rather inelined to think that he took an eſtate in fee, 
becauſe there is no one caſe where a deviſee by virtue of the 
word. © paying has been adjudged to have a larger eſtate than 
for his own life, in which it has not alſo been 3 at he 
took an eſtate in fee (a). | 


% £ : a 2 4 
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There are ſo many caſes upon this head: moſt of which were 


cited: upon the argument of this caſe, that make for the de- 


fendant, and the matter has been ſo often determined, and is 
now ſo well ſettled, that I ſhall only juſt mention the names of 
ſome of theſe caſes, and ſhall ſtate only one caſe particularly 
which was cited on the part of the plaintiff 3 in order to lay it 
out of the way, becauſe we think that it is no authority at all in 


| the preſent caſe. The caſe I mean is that of Auſſey v. Chapman, 


(a) See Doe d. Bexley v. Woodbouſe, | mence after his wife's death ; and he then 


4 D. & E. 89. There the deviſor gave 
his real and perſonal eſtates to his wife for 


be fold after his wife's death, and divided 
between five perſons; he then gave two 


annuities to 4. and B. to be paid by his exe- 
cutor out of his whole gate, and to com- 


deviſed “ the remainder of the profits, 


. | after his wife's death and after the yearly 
life, and directed part of the perſonalty to 


payments to the annuitants, out of his 


|. whole eſtate; to C. D. and E. equally, 


ſhare and ſhare alike: and it was holden | 
that the. executor took a fees | 
| reported 
3 
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erte ia Won Car: 1575 but more fully by the nate of 
Aneſſey v. Chapman, in Sir . Fon. 411. There a man de- 
viſed ſeveral eſtates to his five ſons, without ſaying what eſtate 
they ſhould have in them, but directed that they ſhould bear 
part and part alike and pay out of his houſes and lands deviſed 
to them to his wife 40 J. a- year during her life, which be was 
bound to pay as appeared by indenture, covenant, and obli- 
gation; and it was holden that they took only eſtates for life, 
becauſe the 40 l. a- year was charged on the lands before, and 
the eſtate could not be diſcharged by his will, and into whoſe 
hands ſoever the eſtates fell they muſt be charged with this 
annuity; and that the will only contained directions to the 
ſons in what manner they were to pay it en. a enjoyed 
ne J 


The caſes on the other ade are © numerous that it would be 
but miſpending time to go minutely through them in ſo plain a 
caſe as this is: but I will juſt mention the names of ſome (a) of 
the principal caſes. Collier's caſe, 6 Co. 16; and C. Elix. 378; 
Spicer v. Spicer, Gro. Fac. 527; Willock v. Hammond, 3 Co. 20, 
23} Greeve v. Dewel, Cro. Jac. 59 9; Meble v. Hearing, 


ib. 41s, 416 ;. Lee v. Withers, Sir T. Jon. 107, and Pollexf. 


5 393 Read v. Hatton, 2 Mod. 25; and Freak v. Lea, 2 Lev. 


249; the two laſt of which are very ſtrong authorities in point, | 


| but I think that the Freſpat 82. is ſo r. For chat! it does not 
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1752. 
6 

T. Junxins | 


dem. J. Jax- 
KINS 


ai | 
11. ene. | 


N 


1 was s laid To: the plaintiff that, if the executor had died in 


the lifetime of the deviſor, this annuity would have been a 
lapſed legacy, which ſhews that it was no charge on the eſtate, 
but muſt die with the executor : whether this would have been 


ſo or not, it will be time enough to determine when ſuch a caſe | 


comes before us. But v we e think! it is a a circumſtance not material 


in the e {2 N RNs ' RE 10 af 


1 * . 
1 8 5 
144 12 A = 4s * 


on for the Platatif, that this was a charge on the eſtate, and 
| therefore would remain a charge on it in the hands of the heir 
after the executor 8 death. But 1 think otherwin, en it is 3 


la) Ses alſo: Moone d. TE 1 the caſes thre reſred to. 
man, Hi, 12 Gro. 3» ſup. 149, 141, and 
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-4 752+ directed to be paid 5 the execulbr ; 9 and becauſe, af fo, >che 


T. Janx1Ns annuitant would have no remedy againſt the heir for a hreach | 


"Or ora of the condition: he has à remedy againſt the''executor aud 
2 his heirs for a breach of the condition, and the heir may enter 
| for the-benefit of the annuitant. But if it be conſidered as a 
condition annexed to the eſtate of the heir, no one can enter on 
the heir for the condition broken; and if they are conftrued as 
words of limitation, it will be exactly the ſame thing, becauft 

| * _ is not ne ere _ e N enn, . 


4 wie ande that it is 7 aid to be Paid + by *Y 

executor, and bis heirs are not mentioned, we think that of no 

| weight; for faying that his executor is to pay it is only deſeriptio 

perſonæ, and is juſt the Tae as 11 be had faid to be paid by 

| | Ju JO. n 

For theſe W we are al of opinion that judgwen muſt 
be for the defendant.” 


„ 


— — 


* : | | . ” % | d n | 4 . N 
H. 26 Geo. 2. 8 Daaxe. v. Wie 


"Wedneſday, 
Feb. 12th, | 
HEN! Sr WS tun. 23 Gro. Rol. 630, aan 


A cuſtom, "HIS was an action on the caſe, in which the plain 
that all the 


houſeholders \ (amongſt other counts) declared that-on the firſt of Auguſt 


„ IM 1747 and before he was and from thence hitherto had been and 


8 fill was lawfully poſſeſſed of and in a certain ancient (e) water 


"ſhall be uſed corn-mill called Barnoldfwick Mill with the appurtenances 


by th | 
1 ſituate and being! in the pariſh of Barnoldfwick i in the county of 


6496 $000, York, and by reaſon thereof had and ought to have for all the. 


is good: but 


brim) time of his poſſeſſion as aforeſaid toll of all corn. ground i in the 


rind ein ſaid mill, and that all houſeholders and occupiers of dwelling- 


-corn uſed or 


old is bad. Houſes within the pariſh of Barnoldſavicł aforeſaid during all 


_ nay the time of the ſaid plaintiff's poſſeſſion of the ſaid mill with 


occupier of the appurtenances of right ought to have ground and ſtill of 


- one of ſuch 


houſes is not right ought to grind. at the aid mill all. their, corn after 


_ - extinguiſhed 


— ow the grinding thereof uſed and expended. | in their reſpective 
Kings ha- 


-ving deen *houiſes- and to pay to the plaintiff for the, grinding thereof a 


formerly 
4 in fle of ſuch houſe and of as mill at the fame time. 
Qu. If ir would not have been extinguilhed-by the King's having inhabited ſuch hoaſe-? 


(a) It is not neceſſary to ſtate * It is an ancient mill. N . Lithebye, 
bender. 


1 reaſonable 


6 FO 2 8 
* AS ” bw <7 PAY 
R 
1 * 


ür pen 26 Bib ir c. 4 


5 Asbibte toll; that the defendant was on the a and 
year aforeſaid and ſtill was un houſcholder occupying a cer- 

_ -tain dydlling-houſe in the pariſh of Barnoldſwick, and had 
for all the time aforeſaid inhabited in the ſaid dwelling-houſe, 
- nevertheleſs that he (the defendant) knowing the premiſes &c 
but deſigning to injure the plaintiff and to deprive him of the 
profit and advantage which of right ought to have accrued to 
him for the grinding of the corn of the ſaid defendant by him 
aſter the grinding thereof, within the time aforeſaid uſed and 


expended in his houſe on the 1ſt of Auguſt in the ſaid year 


and on other days and times &c at Barnoldfwick aforeſaid with- 
drew his griſt from the ſaid mill and ground and cauſed to be 


ground a great quantity of his corn, that is to ſay, 1000 buſhels 
of wheat & by him after the grinding thereof in his ſaid | 


houſe within the time aforeſaid uſed and expended in and at 
other mills, to wit, at \Barnold/evick aforeſaid ; by reaſon 
-whereof the plaintiff had totally loſt the profit and advantage 


Which he might and ought to have got and obtained for the 
grinding thereof at his aid mill. 


To this the defendant pleaded che general as, | 120 


On the trial this plaintiff proved a cuſtom time nicht 
for all the houſeholders and occupiers of dwelling-houſes within 
the patiſh of Barnoldſwick to grind at the plaintiff's mill al 
their corn after the grinding thereof uſed and expended in 


their reſpective hotiſes, and to pay to the owner or tenant of 
the mill for the time being for the grinding thereof a a reaſonable 


& 74 


toll. That the defendant during the time "mentioned in the 
declaration was an houſeholder, occupying a certain” dwelling- 
houſe in the 'pariſh' of Barnolifevit, and during the time in hs 
aid declaration mentioned had withdrawn his grift from. the — 


cf s mill. The defendant did not controvert the uſag ze rox on 


the part of the plaintiff, but gave in evidence ak Alien 
deeds, by which it appeared thät King James the Firſt bees ame 


and Was at one and the *farne time feiſed in Bit I dene as of 8 
; fees ir Hg of his crown, as well of the ſaid mill as of 4 the "ſaid 


$243 34 


nieſſuagh "which the defendant occupied during the time mention 
in the Wann NE e eee 


4 * 7 


It was inſiſted on the behalf of the deferiduant that this unity 
of Poſſeſſion i in the crown. deſtroyed. the right claimed by the 
| | IF: Plaintiff 
& 


*% 


* 


"x 


1752, 3. 


Dzaxs 


againſt 


WioLlss- 


worn. 


s HLLARE/TERMy „ 
| 4 T 75 52. 3- | pling to bind the defendant by cuſtom to grid a. his Mill 


pepe wbeteupon a verdict by conſent was found. Or. 
| F 0 4 : he to the Wines 1 8 Court W a n mis? 
WV | WORTB. e Saga boaters aan eie 
W Werber da was: oY en at potion which had de- | 
a f frojed "we bs canis af 9 3 
; | onto. bios (ho. 
1 | 1 . was twice 3 the! gelt time on TRE 6th of 


May 1751 by Poole Serjt. for the plaintiff, and by Bootle Serjt. 
for the defendant, and the ſecond time by Willes Setjt. for the 
forges. and Prime Shin for the latter. | And RoW , 


= ; : b. 


$3. 


F lle ch. v4 delivered the opinion of A” cou, as” "follows 
after W the caſe. 5 * e 


—_—_—— —— — 8 LE 


& Two dess have been argued, menen e one only' is made 


md in the caſe; i 
( 426 | ' © xt, Whether or not the cuſtom be good; © 28 
| 1 2dly, Whether | it has porn » delirozul by unity of f poſſeſon 


Firſt ; This is * the ſame 1 as 18 flated i in Higges 
4 Mo | v. Gardener in 1 Rol. Abr. 5 59, pl. 4. It is a good cuſtom 
5 chat a perſon and all thoſe &c have been ſeiſed of a; mill time 
| SY out of mind, and that all the inhabitants within the pariſh 
ought to grind all their corn which they expend in their 
| meſſuages or tenements at the ſaid mill; and this is good, 
* e though all the inhabitants are not his tenants; for this cuſtom 
ER | might have a reaſonable commencement. by agreement at the 
3 ecerection of. the mill. The ſame. caſe is in 2 Bulfr.. 195; and 
there it is ſaid that this wWas undoubtedly good, by way of te- 
wy nure, and 2 ſoriibri by . preſcription and,, cuſtom it may be 
| Rs and Lord Ch. J. Cool ſaid that a writ de ſecta ad molendi- 
1 dum lies where it ig by. cuſtom as well as where it is by tenure. | 
| 855 5" he ſaid that though 1 it might have a reaſonable commence- , 
=. ment. vet. it might be difficult to ſhew it (a); ; and though no 
Y 5 e reaſon, can x be * for the beginging of this 7 any other 


% x) <3# IV 34; 
ö . 


, { 4 Af | . | 0 See Gli Vo Fanſbaw, On, ue ed. 55 
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657 


cuſtom yet non fequitar that the cuſtom /is unreaſonable and 1752, 3. 


againſt reaſon at the beginning of it ; for for ſome things no reaſon 
can be given; and per Curiam, the cuſtom is good. As to the 


beginning of cuſtoms, it was ſaid by Lord Coke in Gateward's 


caſe (a) (ſpeaking of the difference between preſcriptions and 
cuſtoms), Every preſcription ought to have by common in- 


tendment a lawful beginning, but otherwiſe it is of a cuſtom; 


for that ought to be reaſonable, et ex certà cauſa rationabili 
(as Littleton ſaith) uſitata, but need not be intended to have a 
lawful beginning, as cuſtom to have land deviſable, or of the 
nature of gavelkind, or Borough-Englih &c. In Harbin v: 
Grene, Moor 887 (6),- the cuſtom was only holden to be bad, 


becauſe it was laid that they were to grind all their corn which 


they fold as well as what they conſumed in their houſes. 


As to the objection, that it cannot be extinguiſhed, for 


which was cited 6 Co. 59. Gateward's caſe ; that is only ſaid of 


a right of common, but not of other rights. 


I admit that there muſt be a mutual conſideration; and in 
this caſe, to be ſure, if a man is obliged to grind at a mill, the 
. owner of the mill muſt keep it in order with all neceſſaries. 
And if this declaration had been in the old way on the 
cuſtom this muſt have been ſet forth, otherwiſe on a de- 
- murrer the declaration would have been held bad: but this 
action being on the poſſeſſion only, it need not be ſet forth in the 
declaration, but the cuſtom muſt be proved at the trial, and 
enough proved to ſhew that it was a good ſubſiſting cuſtom, 
otherwiſe the plaintiff could not have had a verdict: but we 
muſt take it that it was ſo proved here, becauſe it is ſo ſtated in 
the caſe, We are therefore of opinion that this is a good 
cuſtom (c). | 


As to the ſecond queſtion whether on the ſtate of the caſe 


there was any unity of poſſeſſion that deſtroyed the plaintiff's | 


right, we are of opinion that there is not, 


(a) 6 G. 60. b. (e) See Cort v. Birkbeck, Dougl. 218. 
(5) Hob. 189. 8. C ' oct. ed. : 
| *8E We 


Dax 


againſt 
Wiorss- 
WORTH. 


6538 
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DAA 


againſt 


WiGLEs-" 


WORTH, 


LAT TERM, Ts. 1. C. P. 


We are not quite agreed whether the word ſeiſin implies 
foe Non: but if it does, we think it does not deſtroy the cuſ- 


tom; becauſe we take it to be a cuſtom, not annexed to the 
eſtate, but, perſonal, to the-inhabitancy. And therefore taking 


it for granted that ſeiſin implies pofſeſſion, it does not imply in- 


habitancy ; and if the King did not inhabit the houſe (which is 


not ſtated, and it cannot be preſumed that he did.) i it is. not Mich 


. as will affect the e ne 


47 T 8 
* 4 - „. 
. 


* 1 $4 8 Wi * p - 
£5 5 


A Is „ pain that his 3 is not uhm to ph Link; for if 50 
none but ancient houſes could be affected by the cuſtom: but the 
cuſtom. is clearly not confined to ancient houſes, for if a man 
live in a new · built houſe, he is bound to grind his corn there; 
I think therefore this is not improperly called lex loci- This 


has been compared to a right of common and a way: but I 


think it is not like either, becauſe common is a profit out of 
the land, a way is an caſement; and a man cannot have an 
eaſement in his own land, nor have the whole of the profits 


and part. And yet ſome rights of common have been holden 


not to be- extinguiſhed; as it is ſaid in many of our old law- 


books that common appendant is not extinguiſhed, though of 


late it has been holden otherwiſe (a). And ſome rights of way 


| are not, as a way to a church or a Market; it was ſo held in 
1 Rol. Abr. 936. pl. 10 & 183 6 Go. Gateward's caſe; 3 Bulſtr. 


339, Sbury v. Pigot, and in the ſame caſe reported in Poph. 


166. That was the caſe of a watercourſe; and it was holden. 


in both caſes that the right to a watercourſe is not deſtroyed 
by unity of poſſeſſion, iſt, becauſe it is natural, and adly, be- 


cauſe of the neceſſity. And this caſe much more reſembles 


the caſe of a watercourſe and a way to a church than the caſes 
of commons and general rights of way. 
We are therefore of opinion that this right, is, not deſtroyed 
by any. unity of poſſeſſion ſtated in the preſent cala and that 
therefore the plaintiff muſt have his judgment. 


() Vid. 4 C. 38. 4. i 207 168d 94.5% 
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| Edwanp Baxxer and JauEs Cooxr again Trois 


- Biſhop of POOR Cauus 8 and Daxir 
mer Clerk. ? 


Tre. 24 Gro, . Reltfom 72 e 


IIS was a-quare impedit brought by the'two plaintiffs 
Jointly ; but Coole was ſummoned and ſevered; and then 


oe, an infant, by his next friend E. Radelſſe, declared 
alone. ˖ 


The eount dedused a due to the advowſon Ham the reign of 
Charles the Second to H. KRilligreto in 1693; and then ſtated 
that H. Killigrew, being ſeiſed in fee of the advowſon, -on the 
8th of December 1704 by will deviſed. to his wife Lucy for life, 


and died in December 1 7123 whereby Lucy his widow became 


ſeiſed of the advowſon in groſs as of freehold. for the term of 


ber life, and the reverſion deſcended to Lucy, Mary, and Judith 


Kilkgrew, the daughters and coheirefſes of F. Killigrew, 


whereby they became ſeiſed of the reverſion in groſs as of fee in 


coparcenary. That on the 8th of Augyſt 1716, Lucy' s (the 


daughter's) third part of the advowſon was ſettled, ſubje& to the 


widow's life-eſtate, on James Cooke on his marriage. with Lucy 
Killigrezo for his life, remainder to the wife for life, with divers 
remainders over. That on the 3d of February 1726 Mary Kil- 
ligrew married Z. Barker (the father of the plaintiff ), whereby 
E. Barker and Mary his wife in right of the ſaid Mary became 
ſeiſed of Mary's third part of the advowſon. That during the 


life of Lucy, the widow, on the iſt of October 1728, the church 


became vacant by the death of E. Fothergill the then incumbent, 


- whereupon one Caleb Lomax, uſurping on the title of Lucy the 


widow, preſented F. Romney who was admitted, inſtituted, and 


inducted. That on the 1oth of September 1729, Lucy, the 


widow, died. That on the 8th of Func 1730 the church became 
vacant by the reſignation of J. Romney, whereupon the King, 
uſuxping on the title of J. Cooke, E. Barker (the father), and 


4 Mary” his wife, and Fadith Killigrew, preſented the ſaid 


bade ass ae diet ha what ] fr oth of Frbruury 1752, whes' the 
Kip ana was 8 rr it was 


: 


TO Ire” 
wee” I Ronny, 


w Sa : : + 2 4 
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\ | | R \ 
| L | | . Fe 
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Tf A. and B., 
COparceners 


of an advow- 
ſon, do not 


ap tee to pre- 


ſent on a'va+ 
cancy, A. the 
elceſt (or her 
aſſigns) may 
preſent to the 
firſt torn, ard 
B. or her aſ- 
ſigus to the 
next. 
—And-if, 
when A.-and 
B. do not 
agree, C. (a 
ſtranger) im- 
12551 A. only 
by-quare im- 
pedit on a 
vacaney and 
recover, it is 
a bar to a 
dare imp . 
it brought 


by -B. againft 
C. for that 
turn, though 
not for the 
next ring 
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* FOR who was admitted inntituted and b That e on 


_ the roth of May 1731 Judith Kiligrew by will deviſed her 
third, part to truſtees, i in truſt for her ſiſter Mary Barker for her 
life. 10 and for her ſeparate uſe, remainder 40 E. Barter (the 
plaintilr) in tail, with remainders over, and died on the 18th of 
June 1731. That on the iſt of May 1734 Mary Barker died, 
leaving E. Barker (the plaintiff) her only ſon, upon whoſe de- 


Ron 8 ceaſe E. Barker (the plaintiff) became ſeiſed as of fee- tail in the 


third part, which had originally belonged to Judith Killigrew. 
” hk afterwards the church became vacant by the death of 
7 Romney, and* ill continues vacant, whereby it belonged to 
James Cooke, E. Barker (the father), and E. Barker (the plain- 
tiff) to preſent &. That on the 28th of Navember 1747, 
during the vacancy; E. Barker (the father) died, on. whoſe death 
E. Barker (the plaintiff) became and was ſeiſed in Profs 1s of 
fee · tall of and in the third part of the advowſon, which vas the 
| fathet's (Z. Barker's); whereupon it belongs to James. Cooke 


and E. Barker (the plaintiff) to preſent &c, but that the de- 


fendants will not permit them, but unjuſtly hinder them &c. 

The biſhop only claimed the admiſſion, inſtitution and indue- 
tion of vicars to this church. 

- The two other defendants feverally leaded four pleas ; 3, but 
the third is the only one to which there was a demurrer. _ 

The defendant Lomax, i in his third plea, ſtated that in Mi- 
 chaelmas term in the 2oth year of the reign of George the Se- 
cond he the defendant (then being under the age of twenty-one | 
years) by M. Lomax his next friend impleaded Edmund then 
biſhop of Lonton, and one D. 'Creſpin Clerk, James Coole one of 
the plaintiffs in this cauſe, and Eduard Barker {the father of the 
other plaintiff), in this court by. a writ of quare impedit &c; 


hat Edward Barker (the father) died pending the ſaid plea; 


and thereupon ſuch proceedings were had againſt the three other 
- defendants that he (Lomax the defendant in this cauſe) i in Hilary 
term in the twenty-firſt year of the reign by. the conſideration 
of this Court recovered againſt James Coole his preſentation to 
- this vicarage, by default of the ſaid James Cooke 3 that, as the 
biſhop only claimed the admiſſion, he alſo, recovered againſt the 
| biſhop, but execution. was ſtayed &cz. and that in the Michael- 


mas term following he alſo. recovered . againſt Daniel-Creſpin, 
| _ the FRO? the iſſue e the E and the judg- 


N 1 8 „ ment ʒ) 
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ment 60 on Which, on the 13th day of February in the 
twenty-ſecond ' year of the reign & there iſſued a writ to the 
biſhop, directing him to amove O. Creſpin from the vicarage & 
and to admit a fit perſon to the vicarage on the preſentation of 
Lomax (the now defendant); by virtue wheredf the biſhop re- 
moved D. Crefþin, and at the preſentation of Lomax (the now 
defendant) admitted and inſtituted D. Bellamy, (the other de- 
fendant) who hath ever ſince been and ftill is parſon &c ;— 
averring that James Cooke, Edward Barker, (the father) and 
Edward Barker, (the ſon) in the lifetime of Edward Barker 
(che father) never did agree among themſelves to preſent a lit 
perſon to the church, and that F. Cooke and Edward Barker 
(the ſon) after the death of E. Barker never did agree OS & 
themſelves to preſent &c. | 

The third plea of the defendant Bellamy was the lame, mu- 
tatis mutandis. 

To theſe pleas there was a FRO demurrer. 

The caſe was argued the firſt. time by Bootle Serjt. 15 the 
plaintiff, and Poole Serjt. for the defendants on Thurſday the 
13th of June 1751, and the ſecond time by Prime Serjt. for the 
former and Draper Serjt. for the latter on the 6th and 7th of 
February 1752. The Court took time to form their opinion, 
which was afterwards delivered, as follows, by  _. 

Willes, Lord Chief Juſtice. As the pleadings are very 
long, I ſhall. only ſtate ſuch parts of them as are material to the 
point in queſtion, The biſhop claims nothing but as ordinary, 
ſo there is a judgment as of courſe againſt him. The defend- 
ants Lomax and Bellamy have pleaded ſeverally four pleas, but 
| the ſame | in effect; iſſues have been joined on the . firſt ſecond 
and fourth pleas, and found for the defendants; two of them 
by a jury and the other by a certificate of the biſhop (5). But 
there is a general demurrer to the third plea; and it is that 
only chat now hone belore the Court. 


00 That ha 3 riſe to the queſtion | in quare impedit, who obtains judgment 
in Barnes 139, whether or not in quare | on-demurrer, is not entitled to coſts. 
impedit the paint i were entitled to coſts. | (5) This was a certificate of the inſti- 
See alſo Thrale and Others v. The Biſbop | tution &c of one Perkins, ſtated in the 
of London and Others; 1 H. Bl. Rep. pleadings. | 
3 55 N it was holden that a defendant 
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ſhall therefore only ſtate that plea. - (His Lordthip here | 
* it.) This plea concludes with an averment that Edward 
Barker the father in his lifetime and the plaintiff Cooke never 
did' agree to preſent a proper perſon, and. that Edward Barker 
the plaintiff and Cooke never did agree ſinee the death of Edward 
Barker the fatber to preſet, and this is confalleg by the de- 


murrer. * 4 | 
This ts the caſe of copartnerd, or their 4 who HAIR 


to the expreſs words of Lord Cote (which 1 ſhall mention by and 
by) ſtand on the ſame foot in reſpe& to this queſtion as the co- 


partners themſelves. If this were the caſe of tenants in com- 
mon, I own it would be a caſe of very great diſhculty, and it 
would be neceſſary that we ſhould take more time to confider 


the ſeveral caſes that have been cited in reſpect to-tenants in 
„ common, and the doctrine of ſummons and ſeverance, which is 


a very nice point. But we think that we can determine this caſe 
on a very plain point, and without entering into conſideration 


of theſe matters at all. 


1 cannot fay that there is any caſe exactly in point to warrant 


the judgment that I am going to give; but there is no caſe 


againſt it, and ſo we are at liberty to give our judgment as we 
pleaſe; and we think that it is warranted by reaſon and juſtice, 
and likewiſe ſupported by the authority of ſome caſes which are 
very like this, though they do not quite come up to it. Ang 
the opinion which we are of is this, that this being the firſt turn, 
to which Cooke had a right to preſent as he married the eldeſt 


copartner, and as it is agreed that he and Barker did not agree 


to preſent, the judgment againſt Coole will be a bar to a quare 
impedit brought by Barker to preſent to this turn, but that it 
will not at all affect his right to preſent after che next avoidance. 


As Barker was not a party to that ſuit; it is not reafobable 
that he ſhould be at all affected by a judgment by default againſt 
Cooke. But he ought neither to be in a better or a worſe con- 
dition than if there had been no ſuch ſuit or judgment. He 


would be in a better condition if he could preſent to this turn, 
and in a worſe if his right to preſent to the next turn would 


be at all affected: but we think that he will, be neither. 


4 


Tomas 


\ 
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e cannot claim any right ta preſeat to the next turn by 5 
virtue of a judgment in a ſuit to which Barker was not a 


party, and Coole cannot elaim a right, becauſe ba has ſuffered 
Lomax to preſent to his turn. | 


| Beſides the reaſon of the thing, I ſhall mention two or & Iiive 

paſſages in. Coke, and three or four caſes in the old books, 
which we think warrant this opinion. As to the doctrine of 
_ Jaiat-tenants and tenants in common, I ſhall not intermeddle 
with it, becauſe neither of theſe is the preſent caſe ; and there 
the right of advowſon is entire, which it is not in the caſe of 
partners, eſpecially when they do not agree to preſent the ſame 
perſon: but I ſhall confine myſelf to ſuch paſſages and caſes 
as relate to partners or their aſſigus. | 


C. Lit. 186. If two or more coparceners be, and they 
cannot agree to preſent, the eldeſt ſhall preſent, and if her 
ſiſter -doth diſturb her, ſne may have a quare impedit againſt 
her; and ſo ſhall the iſſue and the aſſignee of the eldeſt ; 


and in the fame manner the tenant by the curteſy of the eldeſt | 


ſhall preſent (a)“ By the ſtat. 2 Weftm. c. 5. it is enacted thus, 
Cum advocatio deſcendit particibus, licet unus bis preſentet 
et uſurpet ſuper cohæredem, non propter hec excluſus fit ille 
in toto qui fuit negligens, ſed alias habeat turnum ſuum præſen- 
tandi cum acciderit.” And Lord Coke in his comment on that 
ſtatute, 2 inſt. 365, ſays, By the common law, if an advowſon 
deſcend to divers coparceners, if they cannot agree to preſfent 
the eldeſt ſhall have the firſt turn and the ſecand the next, et 

| fie de cæteris; every ane in turn according ta ſeniority, and 
this privilege not only extends to them and their heirs, but to 


the ſeveral aſſignees () whether by conveyance or by act in 


law as tenant by the curteſy. And if any ſtranger uſurp on 
the turn of any one of them, this does not Put the other out 
of poſſeſſion; and this law doth extend to uſurpations as well 
before partition as after.” The ſame doctrine is expreſsly laid 


down in 2 Roll. Abr. 346. G.; and many caſes out of the year 
books are cited to this purpoſe. | | 


(a) Fa note 2 in Co: Lit. 166. b. by | S. P. per Meade, Windham, and Periam, 


a late learned editor. | Juſtices; dubitante Auderſon Ch. ]. 
(3) Harris v. Nichols, Cro. Eliz. 18. | | 


: | = BY | But. 


— — — 


— arr ru 


Fans. 
1 * 
% a 1 5 k . * 
A 
_ Rog "Re — 4 — — — = —— > © a „ > * — 
— 8 = — N _ — By = 
-4 8 * I a —— 1 * 2 — „ A p 
- - — = — = - — — — — — = — * 
. — _ - 3 — > = — 2 — 
g — — _ . 8 . ® = 2 — — — * 2 — 2 2 bo 
- - 2 x 4 a 2 . — = = 
_— Y — 4 — - a 
— * . | g 
— 1 - 
_w — — —— — — 8 — 1 
S wQA—A r Y — —— 
8 — — 4 


. —— — 


«# 0 
N 1 


Banger. 


againſt 


| Lomax. 


1 


al 


"HILARY TERM, 46 ben d. 5 


Bot the two caſes on which 1 principally 71 ae? in Bre. 
. tit. Preſentation, ſc 26. 24 E. 33 and Bro, Abr. tit. 


| Dare Impedit, pl. 118. 2 H. 7. The former is thus; A. and B. 
have a right to preſent to a vicarage by turns; A., whoſe turn 


it was, let the living lapſe to the biſhop who collated a perſon 
to it, and upon his death B. preſented; and he'd that he had 

a good right; for that A. by letting the living lapſe to the bi- 
ſhop had loſt bis turn, and that it ſhould not be any Prejudice 
to B. The other caſe was this; four copartners of an advow- 
ſon; the firſt daughter preſents to the firſt avoidance; the 

ſecond daughter to the ſecond ; and on the third avoidance a 
ſtranger uſurps on the third daughter and preſents by uſurpation, 
and ſuch preſentee was inſtituted. and inducted and died; the 

fourth ſhall not loſe her turn by the third daughter's ſuffering 

a ſtranger to preſent by uſurpation, but ſhall preſent to that 
avoidance; in this the whole Court agreed, though they 

doubted about ſome other Pore of the caſe. 


On theſe caſes we think we may Hd our, preſent opinion, 


and conſider this judgment upon the ſame foot as an uſurpation 
or a lapſe ;- and I think it is rather ſtronger than either; for it 
is in nature of a grant or releaſe to Lomax 55 chis turn in * | 
| frongeſt manner that can be. CCC 


— 


oo 
— 5 . - , . ” . 
* . * 
: n 10 „ Cw „0 4 
111 . # .# * © 2 , ; F* 


3 Upon this Wee had of opinion that judgment on 


this plea muſt be for the defendants; and ſhall be of opinion 
that Barker has a right to preſent to the next turn if e ever that 


matter ſhall come arr. before us ww * 
(a) See Thrale and Others 1 v. The Bi. Rep. pry — — the queſtion arok on 
ſhop of London and r 1 A Bl Were D ren to preſent. 
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Ov N the trial of this e * before Mr. I. Deniſon 


| . was given, for the plaintiff, * to MU A HE 
en ene 10 
| 40 Re Dry anon 10 71 G HF 


7% "The lebe ef the plaintiff. claimed - a fourth 8 2 


premiſes ia the declaration mentioned, being of the nature of 
gavelkind, as dne of the brothers and coheirs in gavelkind of 
% Mackinder deceaſed, who died ſeiſed thereof in fee. The 
defendant M. Mackinder, under whom the other defendants 
held, claimed under the wilt of Te Maclinder, (who was her 
huſband,) dated September 23d 1750, duly ſigned ſealed and 
publiſhed, and atteſted and ſubſcribed)" by three witneſſes, 
namely . Turner, Jgſepbb Fefery and N. Fletcher. I. Fleteber 


aturday, 
feba 1. 


A perſon 
convicted of 
petit larceny 
not a compe- 
tent witoe(s ; 


nor a credible 


witneſs to 
atteſt a will, 
under flat. 
29 Car. 2. 
c. 3.—It is 
the crime, 
and not the 
puniſhment. 
that makes a 
man infa- 
mous. 


2 Will, 18. 
8. C. 


being produdedl as a witneſs: proved the will to have been ſigned 


ſealed and publiſhed as above; but the plaintiff's counſel ob- 
jecded that the will was ineffectual to paſs lands becauſe Feffery 
at the time of publiſhing the will was not 4 credible witneſs 
wichin the words and meaning of the ſtatute of frauds, 29 Car. 2. 
c. I S., he having been convicted of petit larceny ; and 
a copy of the record of conviction was produced in evidence, 
by which it appeared that A fery had been convicted in 1739 
of ſtealing to the value of r0 4. for which he was ſentenced 
to be whipped. -- The queſtion reſerved for the conſideration of 
the Court was, whether . Jeffery after ſuch conviction and 
judgment could be deemed a credible witneſs to atteſt and ſub- 


ſeribe a will of e within the winds and en of wy 


e 


* 
1 2 3 * to 5, 
IC 4 2 n 8 2. $57 


195921) 1 


mes ee to have been argued on Url ſeveral days, 


Gth of February, 17th of May, and 27th of June 1754, on 
= two former by Wynne Serjt. for the plaintiff and Poole 
Serjt. for the defendant, and on the laſt by Prime Setit. for the 


_ and * Nl. = for the latter, And on this 17 
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5 17585 f milk Ch. J. delivered the unanimous apinion of the een. 
3 e 2 r as Dr j | 5 8 "ih 


3 Thee i 0 e an een 47 Ir 

| were a competent witneſs; for if not, he is not a credible one, 
[ by 3 and then there were but two witueſſes to the will. Aut 1 Wall 
* +», confine-myſelf' to the queſtion before us, becaufe 1 hate ob- 
| 


> ; $01 Coppa great miſckiefs ariſe from Judges giving obitet "opinions. 
| H o | [Ther I ſhall not conſider whether perſons convicted of 
| by kg as 12 manſlaughter and many other offences can be | witnelſſes either 
2 before or after they have had their clergy, but ſhall} ſpeak only 
a 5 0 to this ſingle queſtion,» whether a _ conriened. of petit 
ef 5 ene eee n, 5057 ea eee 

| es IE t.ooob 
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3 : 225 1 But, n I ſpeak to it a 1 eilten ben this 
Y | F EE rule, which, though, it has been ſometimes; diſputed, is un- 
. doubted law and founded on the beſt reaſon, that it is the 
3 crime and not che puniſhment that makes a man infamous and 
| 8 oonſequenily no witneſs. To illuſtrate this I chuld mention 
| many inſtances, but ſhall only mention one which will make 
this point ſo very clear that I. need mention no other. TO 
be ſure at common law infamous :puniſhments were generally 
inflicted for infamous erimes: but there were ſome fe inſtances 
to the contrary 3 and there have been more of late, aszthe law 
has been altered by ſeveral acts of parliament, and as ſome pre- 
cedents have been made which I am ſure E ſhall never follow. 
But, as I ſaid, IL will mention only one inſtance: the pillory 
; has always been conſidered as the moſt ignominious puniſhment 
LP. of all; and yet by 3 U 4 M. , N. r. 10. deer-ſtealers are to 
forfeit. 300. to be levied by diſtreſs aud dale. of goods, and if 

no diſtreſs the offender is to be det in the pillory. Now no 

| one can be ſo abſurd to ſay that if a deer-ſtealeriis:worth 30. 
| . be is not infamous and may be a witneſs, but if he is not 
| worth 30 f. he is infamous and his teſtimony. cannot be re- 
ceived. Of this. opinion were thoſe great judges Lord Hale 


and Lord Ch. J. Trey, as appears in g Med, 75. R. v. Davis 
and Carter. And howeyer this rule may, interfere, with 2 
determinations that were formerly given in a, reſpect, to other 
offences, it cannot contradict the judgment chat I am going to 
| Sive, for here both the crime and the Os are infamous. 
Þ Having 
L 


— 


21 e en * "© ll oY P. 
ak has laid down this general rule, W will New eat e 


nature of petit larceny. No one hip eat be güilty of pee 
ü Kealitig but a man who has a wicked mind. 


Whether he ſteal 
things"! bf more er lefs value; though the injliry be greater ör 
leſa tothe patty vobbed, the wickedneſs the felon la the ſame, 
nay I think rather greater where the ers Same little 
er! for * che temptation, is Heſs. Wy 
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I chan gor helefly dnt th acer that ice cited. Gb. 


Lit. 6. b. Perſons convicted of felony are infamous, and cannot 


be witneſſes. - Nb. a, Such perſens. cannot be on a jury, 


for it is a maxim in law repellitur > facramento infamis; which 


I think holds, for the ſume reaſoh;* as ſtrong in the caſe of a 
Witgeſs as of a; juryman Au 4. 218. Lord: Cole ſays that 


perſons convicted of petit larceny; might and had been put in 


it was conſidered as an infamous crime. Ia 2 Bahr. 154. a 


be a juryman or a witneſs. In 1 Hale H. P. C. c. 43. p. 503. 


grand and petit larceny are both felonies, and the nature of ö 


the offence is the ſame in both. So in 2 Hale P. C. c. 35. 


P. 277. 4 perſon convicted of felony is not a competent witneſs. .. 
In- 1 Hal. F. C. e. 95. I. zb. petit larceny is felony ; and 
. 2. Hawk. 432: 15 19. perſons convicted of felony cannot be 


witneſſes. 


jals per pais, there is an inſtance where the 


Obief Juſtice of..the. Common... Pleas at the Lent aſſizes in 


Suffolk, 1657 would not allow a perſon convicted of petit lar- 
ceny to be a witneſs; 1 put this caſe laſt, becauſe it wag only 
circuit of opinion, and is taken from a book of no great 
authority. I could mention many more caſes to the ſame 
purpoſe, but I forbear citing} them, becauſe, no one caſe was 
cited on the other ſide where ſuch perſons had been allowed 
to be witneſſes. The act of Grace 20 Geo, a., though inſiſted 
on at firſt, was immediately given up, becauſe there is an ex- 
ooh: in thay ſtatute of Ml orc conviaed of eng: before 
waht: 


x3 r . : 
Malen to K ig noed bach Afrniniq.s; 
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. ret atone on the authority of theſs tales, we are 


all of dpiaion that J. Fofery ut the time of making the will 


M. 


the pillory at che diſoretion of me Judges; Which ſhewe that 


perſon attainted of felonx is ſaid, to be infamous, and cannot 
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ef N Mathinder was inet! a-cred =; 3 

che will yas, atteſted by two credible, witneſſes. only,and fo 
no real-eſtate could. paſs hy that will; and therefore that the de- N 

fendante-who elsim under that vil bers 50 title. Therefore 
the verdiQ given for the plaintiff muſt and; and the poſtea muſt 
_ li red to him (a. 9250 cg Fg 797 Met. args Yer : 
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bean action of replevin for taking the plaintiff's horſe, 
to which the defendants pleaded, firſt, that they did not 
cn Ip ages horſe, and ſecondly that they were not guilty ; and 
the meaning at the trial at the | Leut aſſizes at Bedford 1754 before Mr. 


replevin to 


of the ſtat. 

24 Geo. 2. L ee ge-: morn was reſerved” for dhe . op of 
C. 44» w ich N 8 N 42 2011 2 18 fy TY — 1 © 90 
requires a this Court. 8 | 
Plaintiff to 19 rtr 3. ty { 01th, 149 Ley} dan. en nas | Gag d 
demand a 1 * 


e defendants were en e of 0 . for the pa- 
8 under fin of Eaton Bray 1 in the year 1753, in which year the plain- 
arcs. „. tiff, an inbabltant of the ſame pariſh 6ccupying a corn mil 


33999 and ſome lunds there of the yearly value of 224, kept And 


eee dis uſed there two carts, two waggons, and ten horſes, in his bu- 
fineſs of a” miller and badger and in carryitig his goods for 

Hire and in huſbandry. Six days were duly appointed, and 

due notice thereof given, for the pariſhioners to go to the 
highways and do their reſpeQive duties, purſuant to the pro- 
viſions'of the ſeveral ſtatutes.” Purfuant to fuch appointment 

and notice the plaintiff attended the highways with one wain 

or cart! furniſhed after the cuſtom of the *country,” viz, with 
three horſes and two men on each of the fix days. But the 
defendants infting that he ought to have done duty wich two 
wains or carts furniſhed with three horſes and two men each, 
made a complaint before two juſtices &c, who on hearing the com- 
plwKhint &c adjudged that the plaintiff had been guilty of neglect 
| of duty, and that he had forfeited: 3.4, namely, 100, for each 
* a and in ander 20 ley the, penalty the gut... 


29 7 tices 
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+ granted a warrant' of diftreſs, (dire ated to the” defendants, 
who"took"and tripoundett' the plaintiffs horſe às a diſtreſs in 


order to ſell him for the putpoſes of the warrant; whereupon 


che plaintiff levied" his plaint in replevin, wherein the ſaid 


action was to be determined, without hiving Blk enn e T in 
ed *he [eee e dne Warra m. 


4 # "+ & $4 £ . 11 , ** „ 
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The (übeltons for the conſideration. 'of the Court were, whe- 
ther the plaintiff | were by law compellable to go wilh or 8 ſend 
more than. one wain or cart on every of the fix days; Ws 


n 11 not. whether the plaintiff before the commencement of 


the ation ought not to have demanded. in writing a copy or 
mera. of the warrant, of the tices ? ndnd 


Ss wt — 


1 the Court Geld be of opinion . with "the. plimif 5 on 
both points, then the poſtea to be delivered to him ; otherwiſe 


che poſtea to be delivered to the defendants, and the verdict to 
be entered for them, me | 17. and Sf according to the 


flatutes, _ 


— 4 
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1755. 
— 
Pea Ron 


ainft 
at Ears. 


A 0 A arguments. at che ar, "the 81. on "the 18th of 


" - 
2 1 


 Novemb ber . 1754, by Prine King's 8 Serjt. for the plaintiff, and 


Draf er Serjt. for the defendants, and the ſecond on the iſt and 


{4g 


4 51 February | 1755 by Wynne Serjt. for the former, and 


LF TH 


11. King $ | Serjt. for the latter, the Court took 1 time to conſider 
of their opinion; - and now it was de delivered, as N by ih 


e ieee 217 70 19; niesd, „oi 
99 Wil MESS e e 1 
N Wil es "Ch. J. J. (after. Rating the, caſe and the eee re- 


| ſerved). «If the Court are of opinion with the defendants on 


either of the queſtions, | the plaintiff | cannot recover; ſo that we 
need not of neceſſity give our opinions on both queſtions if we 
are of opinion with" the defendants « on either of them: but as 


both are ſubmitted to the Court, and As. the firſt queſtion is of 


public concern and 3 is that which | was principally intended to 
be conſidered, we think it beſt to give our opinions on that 
alſo, though o on the ſecond queſtion v we are of opinion with the 
NN e WY RL 
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3 Wette, _ ends on the ſeveral 2008 of parliament 


B fat. 2 & 3 Pb. & M. c. 8. Fr every per- 
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175, bon fer eyery plough-land ee e 
- and every other perſon; there keeping a draught or plougb, 
, Mall find and ſend, at eyery day Ia days] and place to be ap- 

pointed for amending the ways in that pariſh. ang mανν or care 
| furniſhed aſter the cuſtom of ihe cu¹, e with oxen horſes or 
- | Other cattle, and all other geceſſaries meet to carry things con- . 
venient for that purpoſe, and alſo two able men with the 


ſame; under pain of every draught making default 101. 
The ſtar. 5 Els, c. 13. makes no alteration ; it only appoints 
fix days inſtead of four. = By: ſtat. 18 Elia. c. 19. % 4. every 


* 


mw AS, 


cit town or pariſh (ahl the plough unde 151 tis occupying 
do lie) one cart or wain fufhiſhed & for the amendment and 
repairing of the bighways within the ſeveral pariſhes where 
the laid plough lands lie, as if he were A pariſhioner dwelling 
within the pariſhes where the faid plough lands dv lie. The 
ſtat. 22 Cat. 2. C. 12. makes no alteration in reſpect to this 
point; nor does that of 5 & 8 W. 3. 4 29; only the fifth 
ſection ſays that any perſon, who ſhall have in his 8 
wood land or other land to the value of Fol. a-year,, 

be deemed. to have ; a plough | land as to. all the Ratutes e 
ing the highways. But the words of. the ſtatute of Phil ip N 
Mary are plain and clear, chat n no perſon, ſhall ſend more than 
one wain or cart. But ſome books and, caſes. were cited 
ſhew that this had been Jong. ago determined otherwiſe; 
that the ſame conſtruction had been put by the Court of 


by $ Yeah on 152 ſtatute of 121055 5 Ax as. Was. out: on 


The Inhabitants of ae rted _ 
3 Keb, 567, and fend fo by 1 c. Ks was Fi relied 
on: but when looked into, it appears to be no authority at 5 
all. My Brother Draper was pleaſed to furniſh us with copies 
. of the orders that were made i in the King's Bench ir in reſpect to 
this matter, And yet the miſtake, of this caſe is the only 
foundation of Dalton s opinion. Poſſibly upon this motion 
ſome expreſſions may have fallen from ſome of the Judges i in 
favor of this notion; but if they did, ſuch extrajudi ial ſayipgs 
1 concerning 0 mütter not properly belgre' Tp. Ls be but of 


STAY. *o 7 "WY 


* . j g i „ 
1664 K i, 
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25 very lade weight, efpetially when the words of un act of par- 
Hament are fo plain and clear as they are in the preſent caſe. 
The caſe in Sir Y. NRaym. 186. is no determination at all, and 

_ only what was ſaid on a-fine ſet by Juſtioe Morton, who to be 
furs had no authority at all to do what he did; and therefore 

_ * *he Court: ſet it aſide. Beſides, the report of that caſe is very 

_ - dark, and obſcure. Thereſe," 9 nnn we are of 

. e eee 
8 * we, | thiok this the Dain + lara Sind . Girls 
words of the ſtat. 24 G. 2. c. 44. J 6. are ſo very plain and 
extenſive chat it is impoſſible to get over them. The words 
are o action ſhall be brought againſt any officer or any perſon 
for any thing in obedience to any warrant under the hand and 


ſeal of a juſtice of peace until a demand in writing hath been 


made of the peruſal and copy ee which 1 * 
mitted not: to RG enact 


be) — . 7 4 . 
147 1 8 4 . 7 ha * > 4. 
, LL 4.4 _y 2 33 145 „ yan ee 4 n £ 
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1 4 : * RN 


1 The anſwer that was attempted to be given to it Lark a re- 
: Plevin | is not an action: but it is certainly as much an action as 


| 8 plea or avowry in the ſame mantier as other actions: the per- 
ſon who brings it is called a plaintiff, and the perſon againft 
whom it is brought is called a defendant or avowant, according 


and defendant or avowant in the ſame manner as in other 
| actions; it is conſidered as an action in the ſtatute 4 £ 5 An. 


nos Pere an Ras vn 17 ok a 


E Py | * : - * - 


But to eee . * within this 6 
of the act, where the words are as general in reſpect to acion- 


2 month before any action commenced notice in writing ſhall 


(a) But an alteration has been uc provide ane waggon, cart &c, furnibed 
made in this reſpect by the general high- after the cuſtom of the country with horſes 
way act, 13 Go. 3. c 78. , 34; by | & and two able men, for every zo 
which the occupier of anten A | . vecupied by him * | 


any other whatſoever. - It proceeds by writ deelaration and 


to the nature of his defence: coſts are given to the plaintiff 


c. 16; and in moſt of the ſtatutes concerning replevins, par- 
ticularly in 7 Hen. 8. c. 4; and 17 Car. 5 c. eds it is * 


of this: ſtatute, an argument was drawn from the firſt ſection 


brought againſt juſtices of the peace, and: that directs that at leaſt 
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bs TER TERM; 43 620 1. A 
wks to the juſtices. - AS LSE; Og IR 8 
muſt be taken in the ſame ſenſe in both theſe clauſes, and mo 
this could never be intended to extend to replevins, for if it 
did it would entirely take away the benefit of replevins in theſe 
eaſes, becauſe before the month after the diſtreſs the goods 
taken might be ſold or "ſpoiled, and ſo the party would be 
without remedy. But mis argument ariſes from a" miſtake; in 
not conſidering the nature of 'replevins; and that there are two 
ſorts of replevins; one only to have the goods again, which 
may be by plaint in the Sheriff's Court, or a mandatory writ to 
the ſheriff; and another by way of action in order to recover 
damages. Now the firſt ſort of replevin is certainly not an 
action, and to that to be ſure the ſtatute does not extend. 
But the ſecond, which is the preſentnealegias I have already 
ſhewn, is plainly an action; and this we are all of opinion is 
clearly within the words of this act (a) ; and that therefore the 
the plaintiff, not having demanded a peruſal and copy of the 
warrant before the action commenced, can have no judgment in 
this adtiun 7:37 q. . Ne 216 anw nat vowices 2 


if n Finns 14604 AMES Og: 30 i N ; 


3 a dt was eee eee the. 
preſene caſe, the dicelsbejngia: the nature of an execution (6). 


1 he uns 2 Nin 3 2224189 as * © 85 135d 64 But 


(a) See Aber v. Caf, 1 Bl. infer Ert Eh che id 
Rep. 1331. But ſee alſo Lord Kemen's did not exgeed; their authotity in: iſſuing 
obſervation upon it in Harper v. Carr, it; beſides an, inferior, court of, record 
7 D. & E. 274. 8 5805 cannot commit for contempt at of the 
(2) On authority as well as principle, court. Bat; with great deference to ſo 
it ſeems as if the goods taken in this caſe high an authority a. Lor Chief B. Gil- 
could not be replevied. 'Lord Chief "By-. berg tbe two reaſons given for the latter 
ron Gilbert indeed (Gith. Replevin, 161) poſition by no means warrant it. His 
fays „If a ſuperior juriſdiction award an firſt reaſom falls, if the officer took the 
execution, it ſeems that no replevin lies goods within the limits of the particular 
for the goods taken by the ſheriff by vir- Juriſdiction, and if the inferior court did 
tus of the execution; and if any perſonß not excted their authority in iſſuing the 
ſhould pretend to, take out a repleyin, exeeution; in ſhort if it he a legal execu- 
the Court of Juſtice would commit him | tion regularly executed, Abd, with re- 
for a contempt of their juriſdickion But gard to the ſecond reaſon, it does not follow, 
if any inferior juriſdiction iſſues an ex- | becauſe an ipferior court cannot commit 
 ecution, 2 replevin will lie for the goods. for a contempt out of count, that there- 
taken by that execution, becauſe, the in- fore a replevin will lie: the want of au- 
ferior juriſdiction being reſtrained within | thority to inflict one particular (and that 
particular limits, the. officer who took, the | an extraordinary) puniſhment, for doing 
goods is obliged to ſhe w that he tooh the the thing, does not prove. that the thing 
OF within A Fan and that. the 1 he kgally e only . 
5 Authariy 
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But this is not one of the. queſtions reſerved, 


and beſides is - 


1755. 


2 not now at all material. If we had been of opinion with the Ea „ 
plaintiff on both the points reſerved, it might have become 
material: but as we are not, I ſhall ſay nothing upon this 


point, for Ido not like to moot points that/ are x not, ore, us 


and are: bn pg material. 


At! £43 12 Necho . 49 
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geh; the poſtea according to the rule muſt be delivered to him, 
and a (IE to be ge bag 92255 N 15. e Ma 


coſts.” fs! i ir 1% 
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2 OY % Gibert © in Grant of | 


this opinion is the caſe of Hhleſbury v. 
Harvey, 3 Lev. 204; of which it is ſuf- 
ficient to obſerve, iſt, that this queſtion 
was neither "agitated at the bar or decided 
by the 

ment of the 
tiff in replevin. But in oppoſition- to this 
opinion may be placed Brad/haw's caſe, 7. 
12 M 3. C. B., 6 Bac. Ar. 5 f. oct. ed.; 
R. v. We Sheriff of Leicefter ſhire, 1 Bar- 


6 e——  EO—— II” 


and 241y,” that the judg- 
ourt was againſt the plain- 


nard. B. R. 110; R. v. Montbouſe, 2 Str. 


1184; and R. v. Burc hett, ib. not. 1.; in 
' which it was decided that where an act of | 


parliament orders a diſtreſs and ſale of 


goods it is in the nature of an execution, 


and à replevin does not lie; and in two 


of which caſes an attachment was 
granted, in the one againſt the theriF, 
and in the other againſt the party, for re- 
plevying: and in R. v. Burchett, from a 
MS. note, it is ſaid . The ground of the 
deciſion was that the conviction was con- 


. 


= CE m 


=- 
; 


queſtioned i in à replevin.”—In Mikeard - 


e. ' Caffin indeed (2 Blac. Rep." 1356!) 


goods taken under a warrant of diſtreſs 
for noppayment of a poor · rate were re- 
plevied; and the plaintiff in replevin ſuc- 


17 Geb. 2. c. 38., was exceeded; and the 
goods were not, in contemplation of law, 
taken under an execution. And in a 
late caſe, Pritchard v. Stephens, 6D, & 
Z. 522., where goods taken under a war- 


ceedings in replevin removed into the 
King's Bench, that Court refuſed to 
qualh the proceedings on a ſummary 
| | application, leaving it to the defendant 
in replevin to put his 1 in a formal 
manner on the record. 


Dos on * Demiſe ap "ARE and ANN bis Wife 
"againſt D. SALKELD and Three Others. 


1 


N the trial 45 this. pe before Mr. Boron Legge": at 


 Newcaſile-upon- Tyne, a 
ſtance as follows. 


ſpecial caſe was. - reſerved, in ſub» 


"> 


and conveyed certaia lands to B. 5 C, and heir aſſigns, to bold e to 750 * of B. 


ag, | 
RonenTs. | | 


"Quſive, 6, it's 1 * 3 not * | 


ceeded-:- but there the ſpetial juriſdiction, 
Which was given to the juſtices of the 
peace by the ſtatutes 43 Eliz. c. 2. and 


rant of diſtreſs granted by commiſſioners | 
of ſewers were replevied, and the pro- 


T. 28 & 29 
Geo. 2. 


A., in conſi- 
deration of 
an intended 
marriage 
with B., 


gave grant 


and her aſſigus for 
life in bar of dower, aud then to the uſe of the heirs of the body of B. by A., remainder over; and 


covenanted that the premiſes ſhould remain and continue to the uſes and intents aforeſaid : Held that - 
this deed operated as a covenant to ſtand ſeiſed; and that an only — of the . was entitled, 
alter the deaths of A. and B. | 

| 81 The 


. 


- , SALKELD., 


| 1763. 
Tres as: 


"TRINITY: EAM 28 nh C0 H. b. 
Tue leſſees of the plaintiff elaimed under a deed off lite 


8 5 ment, dated the aad of June 1725, and made between G. Ans. 
2 2 /an of the firſt part, Aun Storey daughter of . Starey of ide 


ſecond part, and . Sturcy of the third part; by which 


G. Simpſon, in conſideration of a marriage then intended to be 


bad between him and A. Storey, and for à competent: jointure 
for A. Storey and for a maintenance and proviſion for her during 
her life if ſhe hon ſurvive G. Simpbn, and for divers other 
good cauſes and conſiderations, gave granted rebeaſed enfeafſed 


conveyed and .canfirmed-to Ann Storey and . Siorey and 


their aſſigns the premiſes in queſtion then in his poſſeſſion, to 
hold to the uſe and behoof of the ſaid Ann Storey and her 


aſſigns for life for and in full recompence and ſatisfaction of the 


dower which ſhe by reaſon of the ſaid marriage might claim, 


and after the deceaſe of bath the ſaid George and Ann then to 


the heirs of the body of the ſaid Ann Tawfully begotten by 
the {aid George, and for default of ſuch iſſue then to the uſe uf 


che right (a) of the faid G. Simp/or for ever. In the deed were 
contained covenants by Simpſon that he was Teiſed in fee of the 


premiſes in queſtion, that he bad à right to cn, them to 


the ſaid A. Storey and W. Storey their heirs and aſſigns in man- 


ner aforeſaid according to the true intent and meaning thereof; 


that the ſaid premiſes ſhould remain and continue unto the uſes 


intents and purpoſes aforeſaid and according to the true intent and 


meaning thereof diſcharged of and from all manner of incum- 


brances; aud that he (G. Simpſon) and his heirs & would from 
time to time do and execute all ſuch further acts and aſſurances 


for the better aſſuring and conveying of the ſaid premiſes to 


the uſes intents and purpoſes aforeſaid as W. Storey his heirs 
or aſſigns ſhould require, The marriage took effect; and G. 


| Simpſon and Ann his wife are both dead, leaving an only child 


Ann one of the leſſors of the plaintiff and the wife of the 
other leſſor, Milburn. About five years: after executing the 
above deed. G. Simpſon became a bankrupt ; and his aſſignees 
by leaſe and releaſe dated the 26th and 27th of May 1731 for 
a valuable conſideration conveyed the premiſes in queſtion to 
J. Wainbouſe, under whom the Jefendess _— 8 


After two ee at the bar the firſt time on the 26th of 


| June 17 54 by Poole Serjt. for the plaintiff's and Prime King's og 


(a) So in the original inſtrument, which- was fll of blunders. | 


- 4 


for 
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| fendants, The Court took time to ee of their opinion 10 


e a as Os n 5 


Bill Low ah. 1 later King the ae a) 


r 


as's bargain and ſale, becauſe there was no money conſidera- 
tion. And as there was no leaſe to make this deed good as a 
releaſe;-no Rvery to make it good as a feoffment, and as the 
deed could not operate as a deed of confirmation becauſe the 
grantees were neither of them in poſſeſſion, the only HR 
_ it tha enen s. set to Rand ah 4 
12 [Fs be {7 

As moſt of the ales that have been aaa on this Bend 
i on the particular wording of the deeds, which have 
been ' conſtrued as covenants to ſtand ſeiſed, and there are 


ſcarcely any two of them that are exactly like one another, 1 


ſhall not miſ- ſpend your time in going through all the caſes 
chat have been cited or might be cited on this occaſion, Sit 
ſhall only mention ſome general rules on which all theſe caſes 
are founded, and ſhall then take notice of ſome few .caſes that 


moſt reſemble the preſent, and which are determined on 


the ſame reaſons on which we ſhall determine this, and likewiſe 
two caſes which are the only ones of any weight that were 


inſiſted on 25 authorities againſt the opus which I am going 


to give. 


Firſt, I {hall mention what | is aid by 1 Cole i in his com- 
ment on the ſtatute of uſes, in 2 1. 672, and in his 7 Rep. 40. 
Bedell's caſe, the intention of the parties is the Principal found- 
ation of the creation of uſes; for verba intentioni, et non 
& contra, debent inſervire. Hobart, p. 277. ſays, I do exceed- 


ingly commend Judges that are curious and almoſt ſubtle, 


- (a word uſed in the proverbs of Solomon in 2 goad ſenſe 
when it is to a good end,] to invent reaſons and means to 
make acts operate according to the juſt intent of the parties, 


and to avoid wrong and injury which might be — 


by 


den uhe defendants, and ageing on the Gch of February 1755 by 
"Wane Serj. for che plaintiff, and. Filler  Serje. for the de- 


1785. 
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2 1755. by rigid rules arid adhering too ſtrictly to the words them. 
Doc den. ſelves. This advice of Lord Hobart has been taken dotice of 
3 1 on by the Judges, and referred to iu many of the caſes of cove- 
' Saterts, nants to ſtand ſeiſed, as an excellent rule to go by, and 1 
think we cannot obſerve any better. Mr. Shepherd, or whoever 
| | wWaoaas the author of that book, ſays in the Touchfone of Common 
» Aſſurances, p. 87. (and for what he ſays he quotes very great 
3 | authorities) that too much regard ought not to be had to the 
native and proper ſignifications of words and ſentences to pre- 
vent the plain intention of the parties. For that the conſtruc- 
tion ought to be ſuch as that the whole deed and every part 
of it may take effect as far as poſſible to the purpoſe, for which 
it was made; ſo that when the deed cannot take effect ac- 
cording to the latter it maꝝ take ſome eſſect or other; for be- 
nigne faciendz ſunt interpretationes chartarum, ut res magis 
valeat quam pereat ; et quælibet conceſſio fortiſſime contra do- 
natorem ipterpretanda eſt. In the caſe of Sleigh v. Metham, 
1 Lutw,, 783. the Court, in giving, their judgment, laid 
down a great many good rules of the, ſame ſort as theſe 
which I have mentioned, and very applicable to the preſent 
caſe: but they are too long to repeat, and therefore I.ſhall only 
mention one paragraph, and reſer to the reſt; © The words 
(fays the bock] of a deed ought to be ſo moulded, and ſuch 
conſtruQion put upon them, that the intent of the parties may 
\ take effect, if poſſible, The words covenant to oftand ſeiſed to uſes 
are not of neceſſity to create uſes, but words tantamount are 
ſufficient, and there is no conveyance that admits ſuch a va- 
riety of words as that * a covenant to ſtand ſeiſed. r 


d 


* 


Having laid down ſome general rules and reaſons by which 
we have governed ourſelves in the determination of the preſent 
caſe, I ſhall only mention three or four cafes that moſt reſemble 
the. preſent, and that are authorities for the plaintiff i in the 
preſent caſe. | 


\ 


1. Bedell's caſe, 7 Co. 40. There N. Bedell by indenture 
vat himſelf and his wife of the firſt part, James his ſe- 
9 cond ſon of the ſecond part, and Michael his third ſon of 
che third part, in confideration ꝙ natural love to Jamer and 

| Michael his * and for "heir preferments and advancement, 


* : covenanted 


rn . 


were cited 1 caſe in ow of this I 


Margaret his intended wife certain lands te hold to het and her 


No TRINITY: TRAM, 28 & 45 On6, II. C. V. 577 


eoveriinted to tand ſeized to the uſe of bimſelf for life, and 1755. 
after his deceaſe to the uſe of his wife for life, and after their 


Dos dem. 


deceuſes to the uſe of James in tail as to one moiety and to the II 


uſe of Michael in tail as to the other moiety : it was objected Pa £1 
that no uſe aroſe to the wife, becauſe ſhe was not within the 
conſiderations expreſſed in the deed, and no other conſidera- 

tion could be averred: but it was anſwered and reſolved by the 

Court, 1; that a conſideration, which ſtands with the deed, and 

is not repugnant to it, might be well averted (a) ; and 2ndly,. 

that if no other conſideration could be averred, there was an 

expreſs confideration in that deed, for when the grantor limited 

it to the uſe of his wife for life, that dne a ſufficient e con- 


| fideration i in teſelf. 


| 2. The next is the cal of Croſſi ng V. Fe, reported 


in 1 Ventr. 137; t Mod. 175; and 2 Lev. 9; A. ſeized in fee 


bargained ſold and enfeoffed to his daughter Jane and her heirs 
certain lands in conſideration of natural love and affefion as an 
augmentation of her portion and preferment of her in mar- 
riage; and there was a covenant for her quiet enjoyment; 


the deed. was enrolled within fix months; but it could not 


operate as a bargain and ſale for want of a money conſidera- 
tion, nor as a feoffment, becauſe there was no livery ; but it 
was ' adjudged in the Court of King's Bench, and afterwards ' 
that judgment was affirmed in the Exchequer Chamber, that 
it ſhould operate as a covenant to ſtand ſeized. It is ſaid in 


the caſe, as reported in 1 Mod., contrary: to what is ſaid both 
in Ventrit and Levintz, that the words © in conſideration of 


natural love and affection“ were not in the deed, and the 
grantor only called her his daughter: but whether theſe words 
were in the deed or not is not material, upon the authority of 
Bedell's caſe and ſeveral other caſes; and many former . 


* R * 
” * 


A farms Ball is in PROPS . nt ad in pete] 
259. A. in conſideration. of marriage gtanted and confirmed to 


Heirs, with a letter of attorney in the deed to make livery Se, with 


(a) Filmer v. Gott; in Dom. Proc. habitants of Scammenden, 3 D & E. 474- 
2.000 Parl. * 1 V. The . S. P. 


i" 8K a tlak 


£4 . 4 
: WY 
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Mirren 


t 
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# 


_— 


, 
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5 blabk for the name in the letter of attorney; it -was indorſed 
that livery was given, with a blank left for the name, and 
and there were no witneſſes of tlie livery: it was there holden 
that it could not amount to a n but that it was a 
. covenant to ſtand ard 5 8 :x4 ; 


— 


4+ Oba v. | Sheaft, M. 1 W. & N. in B. C. in Th Tow. 370; 
and reported by the name dof O/mere v. Sbeaſt in Carth. 307. 
M. Waller for the affection which ſhe bore to her couſin Sir Y. 
Brodman gave and granted to him and his heirs. a rent of 14“. 
a- year to hold to him and his heirs after her deceaſe ifs ſhe died 
without a ſon : there was no attornment, ſo it could not operate as 
a grant, but held that it ſhould be good as a covenant to ſtand 
Teized; for the Court ſaid that it appears by the caſes there cited 
| that the Judges of late times have had more conſideration to 
the ſubſtance, viz. the Paſſing , the ate, thas the . | 
to FO oo: manner of Pj. 3 

The cal of Goodtitle v. Patto mY is not ane to the pre- 
ſent caſe. There Angelo Burt, being ſeized in fee, in eonſi- 
deration of the love and affection which he bore to Anne his 
wife and for her iſſue covenanted to ſtand, ſeized to the uſe of 
himſelf and his wife for their lives and the life of the ſurvivor, 


; 


reminder to che iſſue of their two bodies, remaĩnder to the uſe 


of ſuch-perſon as his wife ſhould think fit to diſpoſe to, and for 
want of ſuch diſpoſition to the uſe of the leſſor of the plain- 
tiff: after the death of Angelo without iſſue, the wife con- 

veyed the premiſes to her ſiſter and her heirs,” reciting her 
power, and ſhe by her will gave the premiſes to the defendant: 


the leſſor of the plaintiff was nephew to Angelo; it was ad- 
judged, rt, that as the expreſs conſideration was only for the 
ſupport of the wife the appointment was not to be for her benefit, 


but ſhe had only a naked power for the benefit of ſtrangers, they 


could not claim under ſuch a conſideration; and they cited Thom- 
-linſon v. Dighton, Sail. 239; adly, That the defendant, being 


nephew to Argelb, had a good title; for though he was not 
ſo mentioned in the deed, he might aver himſelf to be ſo, ac- 
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7-0 The only caſe that was greatly inſiſted on as an authority 1758. 
a gainſt the plaintiff 1 in the preſent. caſe. was that of Samon v. , nog 
Janet, 2 M. & I. a Ventr. 348. on a ſpecial verdict. M. Lewis, Mitre 
in conſideration of natural love and affection. which he had . 1 
for his wife and his ſon Robert, gave granted and confirmed 
unto Robert his ſon and his heirs his reverſion in certain lands to oj 
the uſe of himſelf for life, then to the uſe of his wife for 
life, and after to the uſe of Robert and the heirs of his body, 
then to Ellen his daughter and the heirs of her body: Ellen 
was in poſſeſſion and claimed under this deed; there was no 
enrolment or attornment, ſo the deed could not operate unleſs 
it operated as a covenant to ſtand ſeiſed; it was holden in the 
_ Exchequer that it ſhould, but that judgment was reverſed in 
the Exchequer Chamber by the opinion of Lord Ch. J. Holt and ESE 
Ch. J. Pollexfen,, and their judgment was afterwards affirmed | 
in the Houſe of Lords. They founded their opinion on the 
' caſe of Hore v. Dix, H. 12 Car. 2. in B. R., reported in 
1 Sid. 25: but there the grant was to two ſtrangers, and it was 
holden that it could not operate at all as to them, becauſe 980 
of the conſideration; and even if it had been a money conſi- 
deration, it would not do, becauſe if it operated as a bargain 
and fale there muſt be an uſe on an uſe, which could not be. 
And the ſame reaſons are given in the caſe of Samon v. Jones. 
But Ion I am not convinced by either of theſe authorities, and 
think that the opinion of the Court of Exchequer was right; 
for though in Hore v. Dix the grant was to a ſtranger, the 
5 grant in Samon v. Fones was not to a ſtranger: however as 
this is a great authority, if we could not diſtinguiſh it from 
the preſent caſe, we muſt be bound by it: but it is plainly 
diſtinguiſhable. | For this is a grant in conſideration of mar- 
riage and in bar of dower to the intended wife and the iſſue 
of that marriage; the intention of the parties is clear and 
manifeſt ;. the conſideration is expreſſed in the deed, though 
it need not have been; the conveyance is not to a ſtranger; 
and there is a covenant that the grantees ſhall hold and enjoy, | 
which likens it to the caſe of n v. Aſetbam i in ce 


fx 11 (ain 


80 that the blaintif is entitled to judgment, and the poſtea 
mag be delivered to him (a).“ 


. (a) Vid. Noe d. num v. . a 682, 


1757 
———— 


. 


Nov. 3 


Where the 
5 rig ht to tithes 


is a lwitted, 
and a queſ- 


tion ariſes be- 
tween the 


iector and 
vicar to 
whom they 
are payable, 
that qoeſtion 


is triable in 
the Spiritual 
Court; and 
conſequently 


the Common 
Law. Courts 

will not grant 
a prohibition, 


wellen * „anime 


eccleſiaſtical perſons; 
of the vicar, and Hoby claims under the right of the Dean 
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Th opinion of the Court was delivered, as. fallow. * 
Wi Hes Lord Ch. 1. A problbition Has been moved (a) for 


to the Cotiſiſtory Coutt of the biſhop of Lincoln. 110 the 


leſſee of the imptopriators (the Dean and Chapter of Lincoln) 


had ſued. Chee/ſeman in that court, who was an occupier of 
lands in Burringbam in the pariſh of Nottesford for tithes of 


flax and hemp. Cbegſemmm by his plea there inſiſted that the 
titkes were ſmall tithes, and that theſe tithes or an uncertain, com- 
poſition have been time out of mind paid to the vicar; and he 
inſiſted likewiſe in his plea on an endowment of the vicar in | 


1310, and on an a in 1691 n the vicar and the 
E Fe 


80 thi hd to be tried in the Spiritual Court! is not on 
a modus (for it is admitted that tithes in kind are due;) but 
whether the tithes are to be PR to ts" vicar or 1 im- 


n e 


A great * a were cies. and very * but I 


ſhall only take notice of a few of them; becauſe there are ſo 


many. jarring-caſes on the head of prohibitions that it is very 


difficult to reconcile them. For when the power of the church 


ran very high, the qudges were cautious in granting prohi- 


bitions; when it did not run ſo high, the Judges ventured to 
ee e 95 mg 1 e 2 


3 ow 


1 Aa that; this ſuit: is to 1 aden as 8 
for Cheeſeman iiiſiſts on the right 


and Chapter, who muſt be eonſidered as eceleſtaſties when 


they inſiſt on an eccleſiaſtical right. But the rule that has 


been laid down, that when both parties are eecleflaftics 


courts of law ought not to grant Aa prohibition, 1 do not at 
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1825 in . It 
Fm BY all” 
” 1 0 . * f N ; « 7 = 
a * 5 . 8 * £43 ” - F f 0 
Pi 9 " N 
Fe 4 
A \ | 
10 8 
F | 70 
; | | 
0 : | 
1 * , 
; { 
” l - # 
7 Ys Py 4 — * : 
Pri N y — 


* * 4 l « 0 . * #7 * 1 "y ” 19 5 ng i 
JA | 12 CO bh th a * 
1 , , - ; © 7% 
wWh-, * * - q LORE. 2 
* ** - * . 
23 7 * 
* 5 g 
4 K Ld 1 2 
* « : 7 
1 . 5 + 
* 7 ». 5 
«© oy 1 4 * * ' A. 
1 * N ; 
_ — — o 
p * i 9 
= + 7 * 4 
* * * ms KM; \ - 
. 8 
= . F : . 
5 < _ 
* 
4 
. } «A R 
/ ; 


2 | MIGHARLMAS. TERM, 3 Guo. m Cr. „ 6% 
al. rely on, becauſe 1 think: it u very abſurd) one and 5 2 >; 
without the leaſt colour of reaſon. Fot though one of the r A 
parties be a layman, if he do not inſiſt on a modus or ſome”. [2746 3 i 
other matter properly triable at common law, the court chriſ- 5 
tian muſt determine the matter, and a prohibition will not be 0 
| granted: on the other hand, though both parties be eceleſiaſtice, 
if either of them inſiſt on a deed or any other matter properly _ 1 2323 
rn at common law, a 338 will certainly lie. What | | 


2 . en s inſiſted: on een to common 8 8 50 


N 


"4% 22 prohibition ought to go, does not at all affect the —_— 
cCaſe; becauſe here tlie common! right, which is the payment. GH roy 49: Vim 


, of tithes, is admitted, and che queſtion i 18 only to whom W he : Kh a 
Ee are re payable.” n NS tr ab: 7 e 5 r 
„ | * * an E (19418 CFO, 12 97 vil 4 0 long LES Ba | D 
- Bax we found our opinions on the judgment in the caſe of 15 ts 
Drake v. Taylor, 1 Str. 87, and the reaſon which is given for ben 


it at the latter end of the eaſe; for thoſe” given in ue. firſt” OP 
part I think very weak ones; The eaſe chere is the fame as” re 
this ; for i it is between a vicar and''an occupier of lande ad WET 
inſiſted: an the right of à lay impropriator and that the tithes 
claimed have time out of mind been paid to bim OA prohibi- / N 1 19) 

tion was denied. by the Court (a); and the reaſoſi Afligned' at 2 


the latter end of the caſe is, 06k the cuſtom there inſilted + ; 
relating to a-ſpiritual matter and not any tempotal right, be 0 Blatt de 
bar of any eccleſiaſtical right, ought to be tried in the Spiritual 9 n fo 


Court, becauſe 50 years make a cuſtom by the eccleſiaſtical 
law; and therefore if the courts of law were to Judge of ſuch . Ser adn 


2 cuſtom, they would judge by a wrong rule. And for this be 5 * 
N we W a {romp on in We 1 caſe. OTE? oh at PE 
11 F Chem bad inüilted on * mots e time out 'of oh Y i 
mind to the vicar, a prohibition ought to go, becauſe the Spi- 3 ; 
ritual Court could not try the modus. But as the right Ay 1 | 


tirkies is admitted, and the only queſtion i is whether they are 
to be paid to the vicat or the rector, we are of opinion that N 
the JO 1 in a .queſtion 18 8 to * wed | in | the 1 ee 
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Friday, 
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A. in conſi- 


natural love 
and of 100. 


by deeds of 
leaſe and re- 
leaſe, granted 


and of 109/, Sranted releaſed; and confirmed to Chriftopher 
Kirkby the premiſes in queſtion, after tbr death , Thomar' 


releaſed and 
confirmed 
certain pre- 
miſes, after 
his owndeath, 
to his bro» 
ther B. in 
tail, remain- 
der to C., 


the ſon of 


another bro- 
ther of A., in 
fee; and he 
covenanted 
and granted 
that the pre- 
miſes ſhould, 
after his 
death, be 
held by B. 5 


and the heirs 


of his body, 
or by C. and 
his heirs, ac- 
cording to 
the true in- 
tent of the 
deed. —Held 
that the deed 
could not 
operate as 2 
releaſe, be- 
cauſe it at- 
tempted ta 
convey : 
freebold in 
faturo, bat 
that it was 
good as a 
covenant to 
tand ſeiſed. 
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5 A Special EY was: nition? the AY of this: ejeftinent- ? 


eat the aſſizes at Tori. By: deeds of leaſe. and releaſe;.. 
dated the th and 10th of November 1733, Thomas, Kirkby in 
conſideration of natural love to his brother Chriſtopher Kirkby 


Kirkby, to hold to the ſaid C. Kirkby and the heirs of his 
body, and after. their deceaſe to: Jobn Wilkinſon [the leſſor 
grantor's) well-be - 
loxed uncle Jobn Wilkinſon, and his heirs, and! afligns,; and to 
the only proper uſe of the. ſaid, N Wilkinſon the younger! his 


executors -adminiſtrators or Aſſigns, for ever, be; the ſaid F. 


Wi leinſon, the, younger, payiag to the child or children of 
his (che grantor 8), brother Stenben Kirkby. a0. land for 


want of ſuch children to her: nephews andineicestherein men- ; 
tioned;]. and for want of ſuch. children, the-eftate-was tobe” 


free from the payment of the ſum; of 200 The releaſe con 
tained covenants from the grantor that he was. ſeiſed in fee of. 
the premiſes in queſtion; and that it ſhould; be lawful. for. 
Chriftopher Ri irgby or J. Wilkinſon the younger, after his (the 
grantor! 's)/ death, peaceably and quietly: to hold &c.. *Anmdgit 


was thereby eovenanted granted and agreed by and between 


the ſaid parties that all fines recoveries and other. aſſurances of 


the ſaid; premiſes already. | levied ſuffered, and executed by and 


between the ſaid parties ſhould enure to and for the only uſe. 
and beboof of Cbrillopber Kirthy.: and the heirs of his body, and 
for want of ſuch, iſſue to the proper uſe and behoot of Fobn 
Wilkinſon the youngen his heirs and aſſigus for ever, according 


to the true intent and meaning of thoſe preſents. At the time 
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off exciting the deeds: Ghriftopher Kirkby paid 200. bene of . „ 
Fo 155 9 8 on in money, and gave his note for the remain- "_ .. 3 
E Aer; band a receipt was ſigned by T. Kirby for the whole ſtim, „ „ 
3 . Kirkby continued ſeiſed of the premiſes" in queſtion until = pts .\ 
I 5 his death in 1744. Chriffopher Wilkinſon died in the year 1740 1 
without iſſue.” Fe Wilkinſon, the leſſor of the plaintiff, had'no 92 058 Th. - 
3 notice of the deeds of leaſe and releaſe until a ſhort time before 95 7 by” 
49 enn F 3 
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Tha et was argizad.on-the p of Febimery 756 by Wille Wor” 
Gat for the plaintiff, and Poole Serj. for the defendant; a 
-ſecond- time on the 2th of Fuze 1956 by Hewitr Seijt, for | 
the former and £rime Serjt- for the latter; and again a third 
F . 
Serit. And . TS, 
Mies Ld. Ch. T: now delivered the opinion of the Court, as 
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3 a It is adtnttedl that t 1 dee vill not operate a8 4 re- 
leaſe; becauſe it grants a N in futuro, which canner N 
Be done. Thie only queſtion therefore is whether, | in relpect 5 bas. 
: to Jabn Willinfon the leflor of the plaintiff, it can operate 1 I 
| "a covetiant to ſtund ſelled? If it can, he. ought to re- 5 
| over 1 in. this ſult; ix * N judgment muſt be for the de | 
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A great many caſes were oe in | the argument of this W 1 Ag | 
5 anid to be ſure there are a great number of caſes not _ | 
Confiſtent with one another upon this queſtion, what all 
atmoutt to a.coxenant to ſtand ſeiſed. But as 1 thigk. that this 1 
| caſe rather depends upon the general reaſon of che law and 
ſome particular. rules that haye been laid down in relpe to 
-eovenants' to fland ſeiſed, I ſhall not go. through all, the caſes 
cat have been cited, but ſhall only mention ſome few of them 1 
as! authorities in point for the opigion which ' 1 am going to 1 93 1 
ues and two or three that were cited on the other ſide, OE EET — 
ew that the jodgnient which we are eins to =. does, not 3 | _ 
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1 we are all of opinion (for my Brother PROT "Ig 
abſent has given me leave to ſay that he is of the ſame opi- 
nion with us] that this deed of lee may en 25 2 cove- 
. to Tong * . 3291 3 ” } be rg 1555 15 1 


Ne yl of | * V. . 5 £4 $39 
1 kv ; J 


"And firſt 1 we en gur r opinion on a the Se . of hw 
in reſpect to the expoſition of deeds, which are laid down in 
many of the books, and which are collected out of them by 


Sbeßpberd on Common Aſſurances, p. 82 & 833 in which he 


6 


. 
LEY 


-"cale of Crofſi ng v. Scu 


ſays that benignè faciendæ ſunt interpretationes chartarum, ut 
res magis valeat quam pereat; and that verba intentioni, et 
non e contra, debent inſervire. And therefore (he ſays) that 
deeds which are intended and made to operate one way may 


operate another way, if the intention of the parties cannot 


take place, unleſs they operate a different way from What they 
were intended; and he puts theſe inſtances (amongſt others) 


that a deed intended for a releaſe, if it cannot operate as ſuch, 


may amount to a grant of a reverſion, an attornment, or a 
ſurrender, and ſo 8 converſo. And that if a man make a. "YN 
ment in fee with a letter of attorney to give livery, and no li- 
very is given, but there is in the ſame deed a; covenant to ſtand 
ſeiſed to the uſes of the feoffment, if this be in ſuch a eaſe 
where. there i is a conſideration ſufficient to raiſe the. uſes, of the. 
covenant, It will amount to a covenant to' ſtand ſeiſed. In the 
Scudamore (a), which 1 Mall mention more 
particularly by and by, Lord Ch. J. Hale cites the opinion of 
Lord Hobart in fo. 277. and declares himſelf to be of the ſame 
opinion, that the Judges ought to be « curious. and 1 /ublle {Lord 
_ Bled uſed the word aſtuti) to invent reaſons and means to 
make acts effectual according to the juſt 1 intent of the parties. 
And it is faid im the caſe of Ofman v. Sheafe (8), which L 
Hall have occaſion likewiſe to mention, again preſently, that 


the judges i in theſe later times (and 1 think very rightly). have 


gone farther. than formerly, and have had more, conſideration 
for the ſubſtance, to wit, the paſſing of the eſtate according to the 


intent of the parties, than the ſhadow, to wit, the manner of - 


_ paſſing it. \Thele are the general reaſons that. we go on; and we 
think that all the particular rules that bare been laid n in 


(a) 2 Lev. 93, ien un, & 1 Mod. 5 © 3 Lev 3703 & Cart 30% 


n j . ; 3200 | 
ö i . 5 9 pes 
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15 reſpedt to covenants to ſtand ſeiſed all concur 4 in the ore caſe 
1 know of no others but theſe, 


. That there muſt be a deed. | 
2d, That there be words fulficient to „Anke a covenant. 
zd, That the grantor or covenantor muſt be actually ſeiſed 


at the time of the grant. 
Ath, That the intent of the grantor muſt be plain. 


Fu. That there be a proper confideration to raiſe the uſe. 
| Firſt ; This is certainly a deed; and though i it cannot operate 
as a releaſe, it being ſigned ſealed and delivered by the party 
does not ceaſe to be a deed. 
Secondly; That there are ſufficient wor to make a cove- 
nant I ſhall ſhew more particularly by and by: but if there 
were no other word but the word grant, that . be ſuffi- 


eient according to all the caſes. | . 
+ Thirdly; It is admitted, and ſo ſtated in the IRS that the 


grantor | 7 bomas _ was actually ſeiſed at the time of the 


grant. 
Fourthly; Nothing can be more plain than chat the grantot 


. intended that the leſſor of the plaintiff ſhould have the eſtate 

after the death of Chriftopher Kirkby without flue ; it is ſaid 
ſo in expreſs words in three places in the deed ; what eſtate he 
was to take is not material at preſent, he being ſtill living. 


Fifthly ; Here is a plain conſideration as to Wilkinſon tlie 


leſſor of the plaintiff; he is called in the deed eldeſt ſon 
of his well- beloved uncle John Wilkinſon. If it were not ſo 
Laid in the deed, his relation to the grantor might be averred 
and proved, according the caſe of Goodtitle v. Petto, 2 Str. 
935, and ſeveral caſes that are there (a) cited out of Lord 
Coke's reports, 


2 Having mentioned the general reaſons and likewiſe the par- 
ticular rules on which we found our opinion, I ſhall now 
mention ſome few caſes which 1 think are authorities in point. 
1 ſhall not take notice of the ancient caſes, becauſe of late the 
courts of law have gone much farther in the determination of 


this queſtion, and likewiſe becauſe there are ſeveral rules — | 


( a) And Filmer v. Gott: 7 Bro. Parl. . nn 3 D. & E. 474. 
. 70; & R, v. The Inhabitants of 


| 8M 8 / tame 


* N 0 N 


7 
1788. 


Rog dem. 


| N p JIAAN 
WES. MARR., 


Wirarsson 23 Car. 2. in B. R; & P. 26 Car, 2. in Cam. Scacc.; re- 
ported i in 1 Mod. 175 : 2 Lev. 9 & 1 Ventr.137; Coult man v. 
| Senhouſe, E. 30 Car. a. B. R.; Sir T. Jon. 105; Walker v. 


againſt 


M. B. C. [His Lordſhip here ſtated and commented (a) upon 


them. 


this I have anſwered already. 


founded on the dictum in Co. Lit. 49. Where a man hath two 
ways to paſs lands, and both be by the common law, and he 


'But that rule has not been obſerved for above an 100 hundred 


HILARY. TERM; 3¹ Gro, k. 0. P. 5 


"Joan in theſe ancient caſes which are not now-adhered to. But | 
I ſhall begin with the caſe of Croſſing. v.  Scudamoxe ; Tr. 


Hall, 29 Car. 2. in Scacc. 2 Lev. 213; Harriſon v. Auſtin, 
Tr. 3 FJ. 2. B. R. Garth. 38, 9; Baker v. Lade, B. C. H. 2 W. 
8 10 3 Lev. 291; & Oſman v. Sheafe, 3 Lev. 370; 5W.& 


theſe caſes.) Theſe are all the authorities that I ſhall mention 
for the opinion that. am, going to give, d think that- "theſe 
are ſufficient.. 


But beter igive the judgment of the Court, I ſhall take 
notice of ſome objections that were made on the part of the 
defendants, and two or three cas that were cited to 8 


iſt, It was objeQted that the leſſor was no party to the deed. 
But, to be ſure, this is no objection. It is not neceſſary that a 
perſon taking under a deed ſhould be a party; remainders are 
moſt. commonly limited to perſons Who are not n and 
eſpecially in covenants to ſtand ſeiſed. g 

2dly, That there was- no- conſideration as to Wilkinſon: But 


3dly, That it was intended to be a deed at common law, 
and therefore cannot operate by the ſtatute of uſes. This is 


intendeth to paſs them by one of the ways, yet ut res magis 
valeat it ſhall paſs by the other. But where a man may paſs 


lands either by the common law or by raiſing of an uſe and 
ſettling it by the ſtatute, there in many caſes it is otherwiſe.” 


years laſt paſt; and moſt. of the caſes cited are determined con- 
trary to that rule. Nor does. Lord Coke lay it down asa general 
rule, but he only . ſays that it is ſo in many caſes: And 
Shepherd, in his. book of Common Aſſurances which I have al- 
ready mentioned, -who has verbatim tranſcribed the words of 


(a) Vid. Doe d. Milburn v. Salkeld, ſup. 677+ | 
| Lord 


| HILARY TERM, 37 Gi; 1. P. 
5 Lord Coke, puts a caſe, which 1 have already mentioned, al. 
rectly contrary to this rule. 


Athly, The next objection was that the 48 was void, and 
cannot operate at all, If by this be meant void as ſuch a deed 


which it was intended to be, all the caſes are againſt the ob- 


jection. If. it were meant a void deed, this, as I have already 
ſhewn, is not ſo, it having been duly executed - by the grantor. 

$thly, But the main objection, and which the caſes (of which 
I ſhall take notice) were cited to ſupport, was that no eſtate 
paſſed by this deed to Chriftopher Kirkby, out of whoſe eſtate 


the other eſtates are to ariſe; and it is admitted that he can 


take no eſtate by this deed. To ſupport this objection were 

cited, Atwaters v. Birt, 43 Eliz. B. C. Cro. Eliz. 8 56; Hore v. 
Dix, H. 12 Car. 2. B. C. 1 Sid. 25; and Samon v. Fones, 
2 Ventr. 318. If this objection had not been ſo folemnly de- 
termined in theſe caſes to'be a good-one, I own I ſhould have 
been of another opinion; becauſe in a covenant to ſtand ſeiſed 
the eſtate properly ariſes out of the eſtate of the grantor, and 
his intent that it ſhould not (I think) ſignifies nothing. For 
though his intent is to be regarded tobat gſtate is to paſs and 
to whom, I do not think it is all to be regarded as to the man- 


ner of paſling it (of which he is ſuppoſed to be ignorant ;) if 


it were, it would overturn almoſt all the caſes. But I chooſe, 
rather than contradict ſuch great authorities, to diſtinguiſh the 
preſent caſe from them, and I think it is plainly diſtinguiſhable. 
For in the preſent caſe the eſtate to M#lkinſon could not be ts 
arife out of the eftate of Chriſtopher Kirkby, 1ſt, Becauſe he 
was intended only to have an eſtate for life, or at moſt an eſtate- 
tail, and 2dly, Becaule the leſſor's eſtate is not to commence 
until after the eſtate granted to Wilkinſon. 

There is likewiſe one thing in the preſent caſe much ſtronger 
than in any of the caſes that have been cited on the one fide 
or the other'; for here is not only the word grant, which has 
been often be as a word of covenant, but likewiſe the 
grantor expreſsly covenants in two places in the deed that the 
eftate ſhall go to Fohn Wilkinſon in ſuch manner as he has 
granted it. 


For theſe reaſons we are all of opinion that this deed will 
amount to a covenant by the grantor to ſtand ſeiſed to the ule 
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Geo. 2. 
Tueſday, 
June 13th. 
In a plea of 
Juſtification, 
under pro- 
ceſs of an 
inferior court 
erected by 
letters pa- 


teo!, it is not 


neceſſary to 
make a pro- 
fert of the 
letters pa- 
tent. — If it 
be ſtated in 
ſuch a plea 
that a plaint 
was levied at 
one court and 
ſuch pro- 
ceedings 
thereupon 
had that a 
capias ſued 
at the next, 
it will be in- 
tended that 
the -proceed- 
ings were re- 


gular, though 


mo ſummons 
be ſtated— 
A battery 
may be juſ- 
tified under 
an arreſt by 
molliter ma- 
nus impoſuit. 


/ 


** 1 N 
- 
, : 
a - 
1 


* ue * N oY FE 1 LY. 
Ws, = 


HILARY: TERM; 1 Oe N. c. P. 5 
of Yobn Wilkinſon, and that therefore he. ougbt to have the | 


benefit of the verdict, and may enter up judgment upon it.” 


Tirlzv ee, Fora. 3 


HIS came before the court on a - Saran to the Ur 2 
fendant's plea of juſtification to an «Mon for an ul, 
bauer and: falſe r r N 
The Alen pleaded, as. to che aNaukting e and 
impriſoning the plaintiff on &c, and detaining him in priſon 
for 12 hours, that King Charles the Firſt by letters patent 
dated the 1th of Zune in the 14th year of his reign in- 
corporated the freemen and burgeſſes of Shreuſbury &; and 
granted that the mayor aldermen and burgeſſes and their ſuc- 
ceſſors ſhould from thenceforth have and hold within the town 
before the mayor and recorder, or either of them, a court of 
record upon Tugſday in every week throughout the year, and 


that they might hold by plaint in the ſame court to be levied 


all and all manner of aFions of all and all manner of treſpaſſes 


and pleas upon the .caſe ariſing within the toten aforeſaid to be 


heard and determined before the mayor and recorder of the 


ſaid town or either of them, as by the ſaid letters patent re- 


maining upon record in the Court of Chancery may appear. 
That at the court of record held in and for the ſaid town, 


within the juriſdiction of the ſaid court, on Tugſday the 8th 
of June 1756, before E. Blakeway Eſq. tben mayor, the de- 


fendant came into the ſaid court and levied his plaint there 
againſt the plaintiff in a plea / treſpaſs upon the caſe ; to the 
damage of the defendant of 207. for a certain cauſe of adlion 
ariſing within the juriſdiftion-of that court; and ſuch proceedings 
were thereupon had in the ſame court upon the ſaid plaint that 
after wards at-the ſaid court &c on Tueſday the 1 5th of June 1756 
before:the ſaid mayor there iſſued out of the ſaid court at the 


inſtanceof the defendant in the plea of the ſaid plaint a cer- 


tain writ of capias, directed to the three Serjeants at Mace of 
the ſaid town returnable at the then next court -&c to be held 


va de 224 of Juue, and indorſed for bail 3 5 36 1d. That 


the 


the Writ Was delivered to Robert Phillips” one of the perſons 
"nam dd in the writ and an cas” of the Id court j by. virtue 


Whereof Philtttps Ad the now defendant in aid of ts {aid Phil. 
N and by his command and as his affiſtant | on the 19th 1 


Flte 175 6 at 857 evoſbury and within the Juriſdiction of the 


- C20 : 


aid court, | 


Arreſted the plaintiff by virtue of the ſaid writ and detained him 


under that arreſt for twelve hours for want of bail &c., which 
is the ſame alliulting beating -and impriſoning whereof the 


plaintiff complains &c: And as to the reſidue of the treſpaſs 
the GETS "mes not guilty, PO | | 


. 
i 


To this 0 the plaintiff RETINY 45 tbeetity, den tie de- 
a ends did not make any profert of the letters Patent of Car. 2. 
ſet forth 1 in the . 4. | 


Aﬀet net (a) by Pool Serjeant, in A of the de- 
murrer, and by Zewitt Serjeant contra, the opinion of the 
Court (3) was delivered as follows by 


Wiles La. Ch. 1 Four objections have been made on the 
part of the plaintiff; the firſt, a matter of form only, and it is ſet 
forth as cauſe of demurrer; the other three of ſubſtance; and 
therefore, if good objections, they may be taken advantage of 


on the h demurrer. 


'Ift, That i in \ the plea there i is no profert of the letters , 
by which the Court is erected. 

2dly. That it is not ſtated in the plea what for of adiva it 
was below; to ſhew that it was within the Juriſdiction of the 
| Court. af. 4 £ | 
| - gdly. That enten ie witbem any ſummons. -- 
Athly. That an arreſt is no juſtification to the battery. 
To. the firſt objeQion I have. given an anſwer already e. 

The 


(a) On Friday June ad 1758. . any thing Under the charter, and that he 
(0 Abf. Clive ]. was a ſtranger to it, and therefore need 
(e) This appears to have been anſwer- | not make a profert of it. Bro, Aer. un- 
ea in the courſe of the argument, by ob- | trans de faits.” pl. 125 161. & 2 Show. 
ſerying that ms defendant did not claim 418,—And in the caſes of Moravia v. 
N Super 
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gently 10 their. hands upon the Plain! iff i in order 40 
SY im for the cauſe aforeſaid ; and then and there took and 
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* The ſecond and third objections were taken tqgether, an + 
were very ſtrongly relied. on. It was ſaid that there were two 
authorities in point determined in this Coyxt ſince I came into 


bo Taid that no one would be able to adviſe his Client it we ſhould 


 averred that the Court below has a juriſdiction of all actions of 


in 3 Lev. 403. and in ſeveral other caſes there cited: It was 


the caſe of Williams v. Jones, P. 9 G. 2. B. R. (e) The Court, 


| .Sloper, ſup. 30, & Marpole v. Baſnett, 


"TRINITY. TERM, $1 & 32 Gro, . ar. 


it; Moravia v. Sloper, and Murphy v. Fitzgerald: and it was 


be of opinion in this caſe (as we ſeemed to be) contrary - to the 
determinations in thoſe two caſes. . But before Counſel ſay 
this, they ſhould. be ſure that they underſtand the caſes that 
*they cite, and that they ſtate them e to the Court; for 
when thoſe two caſes are rightly ſtated, it will be plain that 
though | we ſhould determine (as we ſhall do) for. the defendant 
in the preſent cafe, we ſhall not. decide contrary to thoſe two 
.caſes. [Here his Lordſhip firſt read the report of Moravia 
v. Sloper from Com. Rep. 574, and then from his own manu- 
{cript (a), to mark the difference between them.] Here it is 


treſpaſs upon the caſe arifing within the town; it is ſufficiently 
ſbewn in this plea that the cauſe of action aroſe. within the 
juriſdiction; ; we held in Moravia v. Sloper that taliter pro- 

ceſſum eſt would be ſufficient if it did not appear (as it did in 
that caſe) that there could not have been a precedent ſummons ; 
and we founded our opinion on the cafe of Patrick and Johnſon, 


ſaid in that caſe that it was reſolved by the whole Court that 
taliter proceſſum eſt was ſufficient, though it had been formerly 
held otherwiſe, and that it had been ſo reſolved by Lord Ch. J. 
Hale, and the Court of B. R. H. 24 F 25 Car. 2. But in the 
preſent caſe a week intervened between that Court when the 
Plaint was levied and that when the capias iſſued, The caſe of 
Murphy v. Fitzgerald (b) was juſt the ſame in every reſpect as 


that of Moravia v. Sloper, and ſo it was determined without ar- 
gument. 


Fourthly. No cathy were cited to ſupport the fourth -objec- 
tion but Patrick v. Jobnſon (c), Truftout v. Carpenter (d), and 


44) Sup. 38. 8 


a n. a., Where the defendants plead- ] c) 3 Lev. 403. 
ed ſimilar letters patent without a 8 
no Ohjeclion was taken on this head. 

14 TOW . 


(4) 1 La. Rayn. 229. 8 
44) Rep, Temp. W 


8 
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in Patrich v. Fobnſon ſeemed to be of | opinion againſt this ob- 
Jection; for after it was argued and inſiſted on, the book ſays, 


ag to the tw¾eo laſt objections, of which this was one, cur. adv. 
vult; and that the plaintiff being afterwards ſatisfied that theſe 


two objections would not help him, and that the Court would 


| give judgment againſt him, diſcontinued bis ſuit (a).“ In the 


* * 


two other caſes cited it was not pleaded molliter manus impoſuit, 


-as in the preſent caſe, but only an arreſt, which may be two 
ways. If this doctrine were to prevail, all pleas of molliter 
manus impoſuit would be bad, and hundreds of judgments muſt 
be ſet aſide wherever a molliter manus impoſuit would be a bat- 


tery if not juſtified (5). I have looked into a great many prece- 


dents that are ſo, and no objection taken. I ſhall mention only 


two. In the caſe of Murphy V. Fitzgerald (c) the plea of juſti- 
cation was juſt the ſame as in the preſent caſe; and ſo likewiſe 


in the caſe of Gwinne v. Poole (d), and yet, though that was fo 
much litigated, this objeQion was not taken.” 


Her 8 
2 -  Judgmeng far t the Defendant.” 
© But ſee the report of this caſe in 4:66) 1 38. "FP 
ee, 979. (4) 2 Lurw. gag. 
(b) Vid. Rowe v. Tutte, ab. 145 and! | 


mate there referred. to. 
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4. Where the defendant, in pleading ſuch a 
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: | may. . Page 208 
197025 A BA T EMEN FT, 3. A bailiff at common law is Wu for 
See PIEADNW C. what he might have received without his 

wilful default. Ln Lots ib. 210 


„ Abe cannot plead in 3 
after making a full defence. Alex- 
ander v. Mawmen, M. 11 G. 2. C. B. 
Page 40 
2. But * muſt” defend the force and injury 
when” before he can plead in abate- | 
ment to the diſability of the perſon or the 
juriſdiction of the — 3 for that is not a 
full defene. 9 ib. 41 


bailiff, is only anſwerable for what he has 
received, 7 ib. 
5. In an action on the fat. 4 & 5 An. the 
plaintiff muſt ſtate in his declaration that he 
and the defendant are tenants in common, 
and that the defendant has received more 

| than his ſhare. ib. 


| ACTION, 
Ses BV E-LAw, No. 6, 7. 
REPLEviN, No. 32 „ 
War, No. 4. | 
1. Whether an action be real or perſonal de- 
pends on the thing to be recovered by it, 
and not on the nature of the defence. 
Eaton v. Southby, H. 12 G. 2. C. B. 134 
2. And therefore a replevin is a perſonal 


cannot plead in abatement that a co-execu- | 
tor ought to have been ſued with him, 
without ſhewing that the co-executor ad- 
miniſtered Ke. PN Le Py 


plea, ſaid that he and the other executor 
did adminiſter divers goods &c where the 
ſaid A. B.'s (the teftator's)” the Court re- | 

jected the word © where” as ſurpluſage, and 


3 held the plea 4 00d. | ib, aCtion, though the title to land be brought 
it in queſtion. th, 
AC CCOUN *: 5 3. An action to recover a penalty on ſtat. 


5 & 6 Ed. 6. c 14. muſt be brought in the 
county where the fact was committed, and 
not commenced in the ſuperior courts at 


I. One tenant in common cannot maintain 
an add ion of account at common law againſt | 

another as his bailiff, unleſs that other were . 
appointed bailiff. I herler v. Horne, 7. e eee 


G. 2. C. B. 6 
G B. 208. : 5 ; 34 
135 14 C. 2. R 4 514 5 80 * Ns 8 ACTION - 


T'SF-AF 4 
OM: 2's 


4. But a tenant in common, when ſued as 


d ie No. 83, 84, 8888. 
1. In a action on the caſe by the owner 
of an ancient ferry againſt a perſon who 

etecis a new fetiy near to his, the plaintiff 
may declare on bis poſſeſſion. Bliſcit v. 
Hart, M. 18 C. 2. C. B. Page 508 
2. So in an action on the caſe by a commoner 
againſt- a ſtranger and wrong-doer, Green- 
bow v. Iiſiey, H. 20 G. 2. C. B. 621 
3. But in an action againſt the lord, be muſt 
ſet forth his title. a ib. 

4. To ſupport an action on the caſe there 
muſt be damnum cum injutia. Ninſmore v. 
SGreenbant, AV. 19 G. 0 $95 
5. In an action on the caſe for enticing away 
the plaintiff 's wiſe it is ſufficient to ſtate 
that “ the defendant unlawfully and un- 
juſtly perſuaded procured and enticed the 


wife to continue abſent &c, by means of | 


. -. Whith perſuaſion ſhe did continue abſent 
&ey/ whereby the plaintiff Joſt the comfort 
and fociety of his wife,” without ſetting 

forrh'the means uſed by the defendant. ib. 

6. An aQioh on the caſe may be maintained 
on the flat. 7 8 W. 3. c. 7. for a falſe 
return of members of parliament, though 
there has been no determination of the 


| Houſe of Commons on the right of election 


for that place. Myddleton v. Wynn Bart. ; 

in error. Cam. Scacc. H. 19G, 2, 6001 
ADMINISTRATION. 

1. Adminiſtration may be granted within 

14 days after the death of the inteſtate. 


Hall V. eſs, þ 54 16 & I7 Gee. 2. "bf B. [ 


428, n. 4. 


* 


ADMINISTRATOR, 
See ExzeuroR, S | | 8 | 


1. „ The Court refuſed to receive the affirms. 
tion of a Quaker on a motion for an at- 
tachment for non-performance of an order 
der gs Skipp *. Le. A. 86. 2. 

0. ; | 2901 f 

F i | 
received when the object of the proſecution 


INDEX To THE PRINCIPAL MATTERS. 1 
ACTION. or the eh, 5 = 


3. Even. though in form it be clit pro- 
ceeding. Te Page 292 

4. Except where the application is againſt a 
Quaker ; there his own afficmation may be 
received. | ib. 

5. Where the object of the proceeding i is of 

- civil nature, the affirmation of a Quaker 


. 


may be teceiret. ib. 

6. Though the proceeding be in the name of 

the King, | ib. 
AGREE M E NT, 


Ste DerrazAnch, No. 3 CE 


| AMENDMENT, | 
1. The ſtatutes 16 & 17 Car. 2., and 4 & 5 


A. . 16-,.only extend to miſtakes in the 


names of the plaintiff or defendant, not of 
third perſons; and therefore where to debt 
on a replevin bond brought by the ſheriff 
againſt a ſurety, the defendant pleaded that 
A. (the party replevying) proſecuted his 
ſuit &c., and that no return of the goods 
was adjudged to B. (the party diſtraining); 
and the plaintiff replied that à return was 
adjudged to B., yet the ſaid B. did not 
make return &c, this on a general demurrer 
was holden to be a fatal defect. Harvey v. 
Stokes, E. 10G. 2. C. B. e 
2. Inferior courts cannot amend errors in 
proceſs under ſtatutes 8 Hen. 6. c. 12 & 
15, Morſe v. Fames, M. 12 G. 2. C. B. 

| © 2420 B26 

3. Some of the ſtatutes of amendment are 
confined to the ſuperior courts, and ſome 
extend to all courts of record. ib. n. d. 
4+ The Court will amend a recovery where- 
ever it can be done conſiſtently with the 
rules of law, Wynne v. Thomas, 1 18 G. 2. 


C. B. 565 


N 


F. But they cannot 3 the teſlè of a 
AFFIRMATION. „ | 


writ of entry, where it is not the miſpri- 
ſion of the clerk and where there is no- 


i <rimina} [reſerced to in note 5. ib. 292 


— 


eg to amend by. ib. 567 
AMERCEMENT, 
See Cour, No. 3, $35 | 
AN NUITY, 
\ Cee Conptxiox, No. 1. 


ARBI- 


— 


DER To. Tos PRINCIPAL MAT TES. = 
5 ' ARBITRA/TORS, Ol bo Ani uttachoent for gon-performance of an 7 


52555 ate. 19907 ward is now conſidered only as 'a civil 
1 5 1 wy” 2 741 he | 5 * 10 — . Tho * N 8 
Artes. 2s gy! e en 8 referred to * n. 6. FE: 
| age 292 


| | OY TP way be arreſted on . "Sond on, [+ The C will not grant an attachment 
8 . attachment for 4 reſoue. Anmut, "againſt an adminifirator for not performiog 


4.16. 2. C. B. page 450 - rule of Court entered into by the inteſtate. : 
2. Or under an eſcape warrant. "TOME cited Newton v. Walker, H. 15G. 2. C. B. 315 DE (i; 
a "ne 6] 460 . be Court refuſed to grant an attachment 1 
2. Or even without a warrant, if he oo ' againſt a ſheriff. for not taking a replevin fi 
wrongfully eſcaped. ib. dond on his granting the replevin. Tells 
4 But bail cannot take A defendant on a | v. Coiville,, M. 16G: 2. C. B. 375 
Sunday in order to ſurrender him. ih. 5. But they will grant an attachment againſt 1 
5. Nor can a defendant be atreſted on a | bim for refuſing to pay a year's rent to the | 1 
Sunday ee of a penalty under landlord according to ſtat. & An. c. 14. / 1 
5 a conviction on a penal ſtatute. 5. when he has ** A à tenant in 
| SAULT, mane . 
4 5 3 "ATTORNEY, 


Ser PLEADING, No, 10. G 
F 7 | 1. A letter of attorney ceaſes to have effect 


ASSUMPSIT. 2 bs on the death of the party giving it. Ship- - T5 

1. A general indebitatus aſſumpſit will lie for | man v. Thompſon, 7. 11 & 12 C. 2. C. B. 105 4 1 | 

a duty in which the plaintiff claims an in-] And J/ynmev, Thomas, E. 18 G. 2. C. B. 565 8 | | 
Wande ſemb. The Mayor &c of Net- | 2. Every act done under a letter of attorney muſt 
tingham v. Lambert, M. 12 C. 2. C. B. 118 be done in the name of the principal. 105 

2+ 80 ruled fince in ſeveral caſes. ib. n. 4. 3. The ftatute 12 G. 2. c. 13., which pro- 
SF If A. be illegally arreſted by B. for a | | Hibits atcornies in priſon acting as attornies, 


debt, a promiſe by C. to pay the debt | only extends to attornies far plaintiffs. 25 

claimed by B., in conſideration of B. “s re- . v. Rogers, M. 15 G. 2. 286. n. 6, : | 
leafing A. out of cuſtody, is void. Athin- | 1 
ſon v. Settree, E. 17 G. 2. C. 3. 482 AWARD. | 4 


1. Arbitrators cannot award the eoſts of re- 
. ference, unleſs power is expreſsly given to 
them for that purpoſe. Candler v. Fuller, 


4. So is a promiſe to pay in conſideration of 
forbearing to ſue on a void ſecurity. {[Coſe | 


referred to, n. (1).} th. 484 | , 
H. 11 G. 2. C. B. | 64 
S eee a , w in 2. But they may award the coſts of the cauſe 
it's creation. ib. 


without ſuch ſpecial power. ib. n. a. 
6. But if it de ſtated in a declaration againſt 3. And if they award “ the coſts ſuſtained 


C. (on a promiſe by him to pay B. a debt n x 
claimed from 4, in conſideration of B.'s | in the action,“ it will not inc une: coſts 


releaſing 4. from. arreſt) that B. procured - 
A. to be arreſted by virtue of a certain writ 
&c duly sſſued out of an inferior court, it | 


of the reference. ib. 
4. An award may be good in part and bad 
in part, provided the different matters in 
eech be diſtinct and not dependent one on 


will be intended after verdict that the arreſt / the other. * 
„ 482 And Storks v. De Smeth, 6 Hil. 11 G. 2. 
ATTA CH M E N Ty | Cam. Sac. 69 

See Aantsr, No. 1. AWARD, . 11. And Johnſon v. Wilſon, Tr, 14 & 15 
Inrzrior Count, No. 16. SIR ek SY er PREP 253 


. An attachment granted 2painſt the pro- | 5. And therefore if arbitrators award the coſts 
chein amy of an infant (plaintiff) for non · of ſuit and the, coſts of reference, got 

| - payment of colts alter judgment for the de- © having power to award the late t, the award 
\ _fendant. Sloug bter v. Talbatt, Ad. 33G. 2. | . will be good as to the former part and bad 
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g + Ic. 3 award the defendant. to pay 


the plaintiff bis. colts of. ſuit to be taxed by 
o it is the buſineſs of the defendant to have; 
| them. taxed before: that day. 
FO Tf the arbitrators award A. to pay B., 100 IJ. 
and award 4. and B. to give geveral.xeleaſes | 
to each other, and then award B. to pay 
. 01. at a ſubſequent time, the Whole 
awafd is bad. Stor te v. De Smethb. 66 
8. So if-tbe arbitrators award A. to pay B. 


28 8 on one day, and B. to pay 104 on a 


ſubſequent day. J). 
9. When a cauſe is referred to three perſons, 


wh with-power to them or any two of them to 


make an award, an award made by two of 
them is good if the third had notice of the 


meetings & c. Dalling v. Matebett, M. 14 
G. 2. C. B. 215 
10. But if the third bad no lach notice, then f 
ſuch an award is bad. "uy 


1 I. The Court refuſed to grant an attachment 
for. non-payment of a ſum of money 
awarded and which was demanded when a 
role. for W aſide oa award was pending. | 

| | ib, 218 

12. a tenants in common, wiſhing to 
make partition of their land, covenanted by 

deed to pay their reſpeQive ſhares of the ſur- 
vey and allotments, and to abide by the award 

of certain arbitrators. as to the allotments ; 
the arbitrators allotted the Whole in ſe- 

* eye but did not direct any deeds of con- 
8 veyance to be executed to veſt the allot- 
mentis in the teſpective owners; and for 
this defect it was ruled that the award was 
bad, and that no action could be maintained 
on the covenant for not performing the 

award, though the covenantors were re- 

ſpectively liable on the covenant for non- 
payment of the expence of the ſurvey &c. 
Johnſon v. e, 7. 14 & I 5G. 2. C. B. 
248 

13. When an award is void, a covenant to 
perform the award ie alſo void. 1h. 252 


14. Under /a ſubmiſſion to arbitration-of all 


matters in difference between the parties, an 


award deciding all matters in difference, | 
except one, and giving liberty to one of the 
parties to ſue on that one, is void in toto. ö 


Biradſerd v. * Tr. 14 C 15 6. 2. 


3 f „ 6 -þ TRE-4” ets oy 


the proper officer. before 'a particular, day, 4+ 


Pag 5455 


INCIPAL MATTERS. "8 


15. But an award; 6 506 ſuch IR 2 
ference) not in terms excepting any matter 
in difference, does not conelude one of the 
parties upon a cauſe of aQion Tubliſting at 
"the time of the rl. if ſuch matter 
"were not laid before the arbitrator. * " [Cafes 
N to in note 5. 5 . Pu. 270 


| 8 1 eee nan dene 
Be. Ms HA Le I 
f r ET aancy . 14.5 ES 
N ts kt do 
300 BAIL, rere 
1 1 F i 05 . * 
See Renens. No. 3.4. EGO es 
ö 4 
B41L- BOND, 5 


See PLrApING, No. 76, 77. . | : 8 ] 


FO ' BAILIFF,. 
See Accoun, No. 1, 2, 3, 4 2155 


BAILMENT. 
1. If goods be delivered by . to B. to keep 


1 UC Veh, B. is anſwerable for them to A. in 


detinue though. he. be robbed of them. 

| Kettle v. Bromſall, VH. 12 G. 2. C. B. 121 
2. Aliter, if they be delivered to B. to keep 
as his own £00ds & ce. . 
3. Though even in ſuch a caſe he is anſwer- 
able for damage Waun from his on negli- 
gence. < . n. 2 


* 


| ; 
7 * 


_— 
. : 


ANR r 2 


1. If goods be conſigned to a factor for dale, 
and he ſell and receive the money before 
his bankruptcy and do not purchaſe with it 
any ſpecific thing capable of being diſtin- 
guiſhed from 'the reft of his property, the 
conſignors cannot recover the whole money 
from his aſſignees, but muſt come in under 
the commiſſion. ' Scott v. Sarman, H. 16 
C28. Ek OTE 3 Bao 
2. If the faQor at the time of the ſale agree 
to ſet off a debt of his own due to the 
vendee, it is the ſame as if the factor re- 
ceived ſo much money from the vendee, 
and the conſignors wilt come in under the 
commiſſion, '; e. 
3. But if the goods remain in ect! in the 
factor's hands at the time of his bank- 
ruptcy, the conſignors may recover the goods 


* nnn alngnees. ee . 
4. Or 


- 
* 


? 


1 


| 


8. But where mam bail is 


INDE r Tus PRINCIPAL: MATTERS. | 


- 


47Or a fuQor felt goods for- his princip), | 


und become bankrupt before payment, and 
ch affignees afterwards receive the money 
bor them, the principal may recover it from 


idem in an ation for money had and re- 


ceived. Page 400 
5. So if the ſafior on fuck 2 ſale take notes 
in payment from the vendee payable to him 
at a ſuture day, and his affignees- afterwards 
receive the money due on the notes, the 
. principal may recover it from the affignees - 
in an action for money had and received. ib. 


6. If the atfignees of a factor (bankrupt) re- 


ceive bounty money on any article under 


an aQ of parliament giving the bounty to 
. the importer, the conſignot of that article 


may recover ſuch bounty money from them 
in an action ** mote had and received, 

| ib. 407 

7. Where a debtor. gives bail on an arreſt, and 
: afterwards ſurrenders himſelf 1 in diſcharge 
.of his bail, and then lies in priſon two 
months, he becomes 2 bankrupt from we 
time of his going to priſon, not from e 
time of his arreſt, Tribe v. Hale, Z. 17 
G. a. C. 3 464 


Judge, a as a mean to get the defendant turned 
-over to the priſon of the court, and he is 
immediately ſurrendered accordingly, the 
- impriſonment is computed from the time 


| -of the AY: [Caſe referred to, n. 6] | 


„ 


90. 4066 

9. And i in > elbe of theſe caſes the property of | 
the, bankrupt veſts i in, the aflignces by rela- 
tion either, from the nt. ot from the 
going 10 prſen ... th- 
10, A ſeparate .commiſion of bankrupt: may 
be taken.. out agaipſt one 'of ſeyeral partners 
05 the petition of a joint creditors Criſpe 
v. Ferrit Ea, G8. C., 4567 


11. In, ſuch gals, he therithę daokdupr's hare | 


+ of; thei goigt- debt: muſt amount tua 004. ? 
ſigns: bel f 13012904 no bonne do. 30314 . 
22+ Rut a commiſſion uf bankrupt: cunub: 
be Jued-out- againſt tv Fr? mY Ne 
| {Cale-xeferred to n. B. ict) „b. 
13. Arperſon Who buys and ee is a 
edrover, and cannot be g bankrupt, - A1 


s put in before a 


ae 19 6. 2. C. BS. 388 


ARO RN any aug. 2 
$eFom, No. 2. | 2 


8 BATTERY, # 4 
St Preapinc, No. 10. . 
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BILL or E XCEPTIONS: 


ry what ioftances they may be allowed. 
N * Page 133. u. 3. 


-BIL/LS OF * XCHANGE, - 
Ger Prouwony Notes. 


ar 


*. 


BLANPDF on D, 
$44 + Jovowner, o 
1 *B O Wes, 
| 615 OxFict. 
1. If a bond have ſeveral I VER and one 
of them be void by ſtatute, the bond is 
void, Layng v. Feite, 7. 18 — 19 G. 2. 


| 


+, O90 574 
1125 A general bond bedr void. ib, «575 
is e OWTADe 51164 


IT. No burial fee is due at common law. 
Andrews v. Chuibornie, H. 18 C. 2. C. B. 


33 
2. But it may by'<uflom in a piticata pa- 
riſh. uad. 


3 Tf the prieſt refuſe or neglect to perform the 
office, he may be ſuſpended for three mopths | 
by the ordinary, ib. 538. n. 
4. Or may be puniſhed in-the temporal courts 
by indictment or information if any ingon- 
venience to tie public ariſe from i it. th, 
8. The burial fees it Saint Gerne, Bloomſbury 
are fixed by flat, 3 6. 2. . 19. 5. 540. b. 


e \ BYE LAW. 
1 A bye-law | Wade | by the Gunmikgrs * 
| pany $6 that no member ſhould ſell the 
| "barrel of any handgun &c ready proved to 
any perſon of the trade, not a members! in 

Tondo or wittid four miles, aud that ho 
member ſhould ſtrike his ſtamp 'of mark on 
the barrel of ay ſuch perſon, nbt i mem 

ber, under he penalty of 10 ½ for each 
offene“ Was” Holden not gdod, as Being in 
beſtrgat ö trad. Tr M, &c f the 
N Cunma ter: 


= 
+2 752 Ao 
1 


DEA 0 1E neil MATTERS. 
." mon of paſture bor bie tenants, 421 „ 


Gumeles' Company. % Fell, Mt. 16 C. 2. 
1 Pag 384 
2. General reſtraints of trade are bad. obs 388 
3. Particular reftraicits either as to time or 


place are good, if for A 3 conſidera - 


. tion. 2 4. 
4. loſtances df den as regulation, 
as reſtraints, of trade, ih. n. . 


5. A bye-law may be good in part, though | 
bad in part, ib. 390 
b. A bye-law, made by the Guomakers” 
Company, inflicted a. penalty, half to the 
uſe of the poor of the Company, and half 
to the uſe of the diſcoveror, without ſaying 
who was to ſue for it; the Company may 
ſue for it; /emb, | 1b. 391 
7. A ſtranger (a diſeoveror) could not; ſemb. 
{Caſes teferted to in n. 6. 9 


, AC * 

4 * 1 ; 
A / 

* 


N 6 <C at 

| COGNIZANCE. 

a. When either of the univerſities aims 
cognizance of a cauſe, it muſt be claimed 
before imparlance. Hells v. Trabern, M. 

14G. C. 8. 233 

2. See the mapner in which the chic, muſt 

be made. ib. n. 


3. When an attorney is plaintf, the univer- 
ſity is not entitled to cognizance of the cauſe, 


ien. 3 1. 240 
++ In ſuch 2 1 the. univerſity 3 is not en- 


. [Caſe referred to in note * il. ou 


co MMON, 


Ser Acrion on tbe Caſe, No. 2, 3. a 
2. The lord of a manor may. iacloſe part of 

a common againſt tenants. having Common 
of paſture, notwithſtanding they have alſo 
common of turbary, if he leave ſum̃cient 
common of N Fawees ** #0, 


* 
4 


. 
: 
34 


: 


: 78 4 ** 


4 2 
LI * 


1 


1 
: 


3 1 N 


 _ lotd wrongfully 


| arable land, it will be taken to be common 


1 


— -- p 


o * « 
N 


.whole right in injure may have alien 
againſt the lord. ib. 
3. If, to. treſpaſs be driving . a. Lehm- 


ee 
. 


moner's caltſefrow the commoo, the lord 


Juſtißes under zn approvement. of the, com- 
NOIR he left. ſufficient com- 
{2 


- - — 


plaintiff replies that he was alſo entitled 
to common of turbary, that therefore the 
- incloſed & c, and that be 
(the plaintiff) put in his caitle to enjoy his 
common of paſture, and the defendant de- 
murs, it will be taken that the lord did 
| leave ſufficient common of. paſture. Page 57 


4. Common appendant only belongs to 
arable land. Bennett v. * M. 14 


G. 2. C. B. 227 


5. Levancy and ng are Incident to 


common appendant as well as to common 
appurtenant. ib. 


6. Common appendant can only be claimed | 


for fo many cattle as are neceſlary to plough 
and manure the tenant's arable land. ib. 231 
os 'The. party claiming a common of paſture 
in pleading need not ſay in expreſs terms 
whether it be common appendant, apputte- 
nant, or in groſs: but the Court will judge 
of it from the nature of the right claimed. 
Muſgrave v. Cave, H. 15 G. 2. C. B. 319 
8. Common of paſture, without land, may 
be parcel of a manor, though demiſed and 
demiſable by copy of court-roll.z and ff it 
be claimed by the lord of a manor in the 


foil of another for a certain number of 


cattle, without regard to levancy and couch- 
FC}, and be not claimed as incident to 


appurtenant. . 
9. If, to an aQion' on the caſe by « a com- 
moner for injuring his right of common, 
the defendant plead that he dug turves 
under a licenſe from the lofd, he ſhould add 
that ** ſufficient common was left for the 
Acre and if he do not, the plain- 
tiff need not reply that "ſulficient” common 
was not left. Se, v. Wo, a. 20 
. 2. C neee Gag. 
10. If a commoner, having'/right of common 
ſor one beaſt; put on two; the lord can 
only diſtrain the one put on laſt uvleſs they 
wete both turned on together z and it muſt 
12 he wn in 2 plea (juſtifying the taking 
_ 3 ſuteharge) whether they were put on 
together or ſeparately;' and if the” latter 
: which. was put on firſt, © 1 5 1 ns, 
AI. 6 5 638 
e con 


2 ; 8 4 


8 9 5 „ 


| INDEX re THE. PRINCIP AL MATTERS. ; 


55 CONDITION... 

8 G No. 3, 4. F 

4 A. by will gave 2 e to B: as 
lieu and ſatisſaction of all claim; ſhe might 

"have on his real or perſonal eſtate ond upon 
"condition that He releaſe all right and claim 
thereto to his executors; B. lived ſeveral 
years without executing any releaſe ; held 


tat the huſband of the ſiſter was not en- 
 *titled to the arrears of the annuity, for the 
-releaſe was a condition precedent: but if 


only a condition ſubſequent, it ought to 
*have been performed within à reaſonable 
"time; at all events during her life, A;b- 


-erley v. Vern, E. 12G, 2. C. B. Page 153 7 
2. No words in a will or deed neceſſarily 
- make a condition precedent ; the ſame words 


will either make a condition precedent or 
| ſubſequent according to the nature of the 
thing and the intent of the parties. ib. 156 
3 Taftances of independent covenants, de- 
pendent and concurrent covenants, and de- | 


| pendent W N or conditions precedent. 


ib. 157. n. 


ey, - CONVEYANCE, 
Oe Van 


N 
bo 


* 


| CONVICTION, 
2 WARRANT, No. 1. 


Cos Ts, 
See Aw anD, No. 1, 2, 3. 5» 6. DrsTRES®, 
No. 12. Exeo res, ** 8. dc, 5 125 


13 
1. The prochein amy ef an infant (plaintiff) 


Er 


| is liable. to cofts, in the event of the de- , 
 fendant obtaining judgment. Slaughter 2 


Talent, M: 13 C. 2. C. B. 


tha 


5. Nor if he enter into a conſolidation rule 
in actions on a policy of inſurance, and 
become nonſuit in one, is he entitled to the 
_ coſts up to the time of paying money into 
court in the other actions that were not 
tried. Cu. c.] Page 192 
6. The ſtat. 18 Fiz. c. 5. ,. 3· which gives 
colts to the defendant in a popular aclion if 
the plaintiff be nonſuit, extends to ſub- 
ſequent as well as prior ſtatutes, William: 
q. t. v. Drewe, H. 16 G. 2. C. B. 
Aud The Mayor &c of e v. Werring, 
H. 17 C. 2. C. B. 441 
7. Where a penalty is given by a ſtatute 
| (even ſubſequent to the ſtatute of Glauceſler) 
to the party grieved, he is entitled to coſts if 
he ſucceed, The Major c of Plymouth v. 
Merring, H. 17 G. 2. C. B. 449 


; -8. And if, in ſuch caſe, he be nonſuit or a 


1 


| verdict paſs agaioft him, he is liable to pay 


coſts to the defendant, ib, 
9. An avowant for a tent-charge is not en- 

titled to double coſts under fat. 11 G. 2. 
c. 19. J. 22. when the plaintiff is nonſuited, 
Linden v. Collins, M. 17 G. 2. C. B. 429 


190 
| 2: If the plaiotiff proceed after the defendant 


bas paid money into Court, the Court will 


allow him 5: fore trial to take it out with 
colts to the time of paying it in, on his 


* paying 1 the defendant. his ſubſequent coſts. | 
291 5 


Davis v. Manſel), H. 13G. 2. C. B. 
. But if he proceed to trial and fail, be i is 
not entitled to the coſts even up to the time 
of the defendant' s paying money into Court. 
\ [Caſes 1 referred to in d. c. . 
+ "Nor if he proceed td tial, nd A Juror * 
ihdrawa. 4% b e | 


48% 1 


E 


ih. 


4 


4 


10. In an action for words, where the words 


themſelves are actionable, if the plaintiff re- 
cover Jeſs than 40s. damages, he is en- 
titled to no more coſts than damages: but 
where the words themſelves are not action- 


wle, the plaintiff is entitled to. full coſts, 


4 


though he recover leſs than 40 7. damages. 
| e Ou A. 17 G. 2. C. B. 438 


c O UR 's 

See IxrERIOR Count. | 
1. A court-baron cannot be holden without 
| two freehold tenants of the manor. Cber- 
. Wode v. Crew, E. 19 G. 2. C. B. 614 
2. Such freehold tenants cannot be created at 
this day. ib. 
3. If the lord now convey part of the de- 
meſnes of the manor to 4. and his heirs 
oy and other part to B. and his heirs, to hold 
28 of his menor by ſealty and ſuit of cout, 
| and then hold à court before thoſe. two te · 
nants as free tenants, the court is impro- 
pech holden, and conſequently any amerce- 
ment at that court is bad. ib, 
4. An amercement at a court- baron on a free 
Were "_ be ** 5 two freehold te- 


' 


. 
4 nants 


— 1 
- 


—— —— —— . — ů O „„ 0 - * 
2 * 
, 


* % by 


J 


3 


Ia yn 5s . Page 619 
5. Where the right ie Uche⸗ Nader, and 
a queſlion riſe between the rector and vi- 


Ker to hoe they ate phyable, chat qurſtion 
is triable in the Spiritual Court, arid conſe. | 


quently "the common Faw courts will not” 
rent a prohibition, n v. Hoby, 
. 31 G. 2. C. 8. . 680 
66. Whether or not the Spitituat Cpt has 
juriſdiction over a cauſe depends, Hot on 
the pitties being'ecelefiaſtical perſons, but on 
the nature of the ann * th, 


co VE ST A 10 'T, | 
TIA. VE; | ts 


4. If, wo covenant for -not hs certain 
premiſes demiſed, the defendant plead that | 
the plaintiff before the cauſe of action ac- 
crued entered and pulled down the premiſes and 

| expelled him therefrom, the plaintiff may re- 
«ply that he did not expel &c, modo et forma. 


 Hoadg ſein. v. Queenborough, M. 1 12 G. 2. 
C. B. | 129 
2. But be cannot plead an expulſion from 
patt by the plaintiff, i 16, 


3. The leſſee covenanted to put a houſe i in 


| repair before the 1ſt of June. 20 5900 ſlates | 


being found allowed and delivered by the | 
* Jeffor towards the repair,” and afterwards:to 
© keep i it in repair during the term.; the leſſor 
aſfigned a bteach for not keeping in repair 
aſter the iſt of June . deſendant pleaded 
chat the leſſor had not "after mating the leaſe 
found allowed and delivered the ſlates &c ; 


and plea adjudged to be bad. Aalen. 3 


v. Thomas, E. 12 G. . C. B. 146 
4. But where the leſſee eovenatited to repair,” 


1 the leſſor allowing and aſſigning timber | 


for the repairs,” it was holden that the aſs | 
ſigning of timber was a condition prece- 


dent or a qualification of the .covenant- to | 


repair Fand conſequently that i in an action 
.againſt the leſſee the leſſor mult 778 that 
he had aligned timber &c. oe 
| "Wk FS: 5 74 
Covenant to levy a fine of certain lands i in 
dhe W of 7 (which was in the pa- 


ab ES nE SHING1960 Ar Fus 
| its of ne, [Cate refered 0 ir 


riſh of B. J ot the tegdeßt and at the colo 
of the grantee.; dreicly afligntd that ehe 
gratiion refufed to acknowledge 2 fine (ten · 
dered to him) of lands in the patiſn of B.: 
ples that the note of the fine tendered com- 
Prifed other lands in B. than thoſe con- 
tained in the covenant, of which the grantor 

was ſeiſed ; and held a good plea. Dani 
F v. Gregg, E. 18G. 2. C. B. Page 150 
6. Where feveral perſons covenant in reſpect 

of a joint intereſt, the covenant is joint not- 

_ withſtanding the wards cum quolibet eorum. 


* v. Wilſon, Tt. 14 & 15 C. 2. C. B 


254 
7. In an aQion againſt the hel on a cove- 


nant made by the anceſtor it-is not neceſſary 
| to allege in the declaration that the heir had 
| lands by deſcent: if he had none, he muſt 
| ped? it. Dyke v. Sweeting, M. 19 G. 2. 
1 

8. 'To an adlion . on a covenant to pay money 
| on a particular day, the defendant cannot 
_ plead payment on a prior day ; he muſt 
| plead: payment on the day. . 
9. On a covenant to pay money at the end 
of ſix months, it will be underſtood to 

- mean calendar {not lunar) months ; mb. 


— — 


„ » 


; „ 51 25 5 2 588 
| COVENANT ee ak 
portrait No. 4, 5 6, 758. | 
Ws  CREDITOR, 

bee x . wy 
(only: cus Trou. 1 


f I. A party cannot joſlily a treſpals_ under a 
cuſtom for all the inhabitants of a town to 
Walk and ride over a Cloſe of arable Jand at 
All ſeaſonable times of the year, if it ap- 
.pear that the treſpaſs was committed when 


| 3: "A cuſtom for all the inhabit} of a town 


che corn was ſtanding, though” the party 
| aver that it was a ſeaſonable- time. Bel! v. 
| Wardell, E. 13 G. 2. C. 8. 202 
2. Whether a cuſtom, fo generally laid, 'be 
$ | © good? u. 4 92 v. 206 


too dance at all times of the Year in 4 eloſe 
P of (iis; MR ok. wh 1 cited.) 


85 Fs 3. 2.506 


: 


- 


#4 
by 
x | 4 
ou 4 
SO he 
* 0 I 


„ — 6. .. ow od 


29% 9. A cuſtom that where the cuſtomary e- 


75 4 b all the inhabitants of a town. 


00 play at wo rural 1 or games ina cloſe. | 


55 2. alf ms of the year” is tob'gerieral, "ex- | 
'  ©»\Rending to any rural ſports. Milkchamp v. 
| "MN Hit. 16, C. B. Page 505. n. B. 
$ In fach a cafe © all times of the” year” | 
Would be underftood to mean only « legal 

Aa and reaſonable times of the year.” 15. 206 | 
6. But a cuſtom for all the inhabitants of a 

| pain «to play at all Kinds of lawful | 

games ſports and paſtimes bo all reaſonable | 
times of 'the 2 755 is good. 14. caſe. re- 
ferred to.] -#6, | 

| 7: Though a ſimilar cuſtom ee for all perſons | 

for the time being being in the ſaid pariſh 
Sec“ is bad. ib. 

8. So a cuſtom ſor ne poor neceſſitous 


y and indigent houſeholders of a town to cut | 


and carry away the rotten boughs and 


dranches” in a cloſe is bad, on account of | 


| the uncertain Faria of the perſons. . 
[Caſe referred to.] ib, 207. n. a. 


nant of a manor has coal mines lying | 
| under the freehold lands of other cuſtom- 
; _- ary tenants within and parcel of the ma- 
nor, he may ink pits in thoſe lands to get 
the coals & c, may lay the coals when got 


1 and the earth and rubbiſh &c on the land 


dear 48 ſuch pits, ſuch lands being cuſtom - 
ry tenements &ce, there to remain and 
continue, (not ſaying how long, or for 2 
convenient time,) may lay and continue. 
wood there for the neceſſary uſe of the 
pits, may take away in catts and ons 


part (got ſaying how much) of the coals, 


and burn and make into cinders the other 

parts there at his will and pleaſure,” is a 

| ; dad cuſtom, as being uncertain and unrea- 
ſonable. Broadbent V. * To 16 G. 2. 

+ (rs 5.08: .360 

8 e certain FA en cuſ- 
toms. ee . 362. n. 4. 3. 

1 1 of reaſonable and unreaſonable | 
' cuſtoms; x 7 ih. n. c. 


r — 
5 1 


12. A * 1 in a manor that the grantee: 
d a cuſtomary ellate (which paſſes either : 
dy deed or ſurrender and admittance). muſt 

' be ndmitted during the life of the grantor, 
is good in law. Fenn d. Richard; v. Aa- 


[TNDEL/ 10 THE PRINCIPAL TY 


430 


++ _— 47 G, 2. . 8. 


13. A edlem that Neve inde ig in 
the pariſh! of X., who marties by licenſe in 
© anjonher _patifh, ius pay '5 5. to the rektor 
of M. for and in tegatd of the ſaid mörringe, 


Ti is bad. Ny ar tv, Dou, Hi 20 G. 2. 


C. B. L 6a 0 Page 622 g 
* 'But TTY that every inhabitant of a 


AS 


* pariſh of the age of 16 (of whatever re- 


ngious ſeck) ſhall pay 4 yearly as an 


"\Bafter offering, is good. NT Say, 
M. 21 G. 2. C. B. 529 


20 A cuſtom, that all the hovuſcholders in 
the pariſh of A. ſhall grind all their corn 
which ſhall be uſed by them ground within 

'-4be pariſh, is good. e e 
, ne 

16. But a cuſtom, that they ſhall grind all 
their corn uſed or ſold, is bad. ib. 

17. Such an obligation on an occupier of one 
of ſuch houſes is not extinguiſhed by one 

of our kings having been formerly ſeſed 
In fe of ſuch houſe and of the mill at the 
ſame time. ee ib. 54 

18. Quatre, if it 2055 not have been ext 
2 8 the King's Mr inhabited "a 
. * n | ib. 


14 Fx P 1 - 
* 


'D- 
DEBT, DYES of 
Toe Juno tur, No. © TH EY 


DEEP. 

1. No partition of land can be is without 
deed fince the ſtat. 29 Car. 2. Johnſon v. 
Wilſon, T. 14 & is G. 2. C. B. Os 

2. A leaſe and releaſe by tenant for life do 
not create a forfeiture. | Grills v. Mannell, 
MH. 16 G. 2. CB 4 383 

3. But a feoffment does. 16. 

4. A. in conſideration of an inen de mar- 
riage with B, by deed gave granted and 


L conveyed certain lands 10 B. and C. and 


their aſſigns, to hold to the uſe of B. and 
her aſſigus for liſe in bar of dower, and 
then to the uſe of the heirs of the body of 
B. by A., remainder over, and covenanted 
that the premiſes ſhould remain and con- 
tinue to the uſes and intents aforeſaid : held 
 that*this deed operated us a covenant to 


- ». Nand-eiſed a and Inst an-only, child /of abe 
marriage was entitled aſter the deaths of 
A. and B. Das d. Milben v4; Salfeld, 
7.28 & 29 2 2. 2 B. 10 F; 
4 55 A. in conſideration of and love: and of. | 

tog i by leaſe and releaſe granted teleaſed 

and conßirmed certain premiles, after his 


„ 


7 weider to © the, ſor, of another brother 
of A. in fees, and he covenanted and granted 
a "es the premiſes ſhould. after his death be 


Ci. and his heirs, according to the true in- 
tent of the deed: held that the deed could 
not operate as a releaſe, but that it was | 


" a_ as a covenant to ſand ſeiſed. Nee d. 


M illigſen v. Tranmarr,, H. * G. . 48 B. 
3 683 
+ Where a Jeed A operate ons 5 it 
may operate in another, to anſwer the in- 
tention of the parties. j 
S; The, requiſites of a deed, operating as 4 

., covenant to ſtand ſciſed to uſes. b, 685 
8. The words, „ covenant to ſtand ſeiſed to 
” uſes” are not neceſſary. | hay 676 

| 9. A party may aver that chere was another. 
190 conſideration than that expreſſed in the deed, 


: ? L 


— 


o 


_—_ 
C : 


DEER. | 

1. Deer in an incloſed ground may be diſ- 
trained for rent. . Dayies v. Powell, H. 
110.1. C. B. e 46 


DEFEAZAN 0 8 
de pia lb 0, No. 355 36. + hs 
| 15 One deed may operate as a 888 to 


Li 
E 4 


* 


10 it. Trevett v. Late, 7. 11 & 12 G, 2. 
C. B. 


ment of money on "25th December, and a 


ſubſequent deed between the ſame. parties | 


| Napted that if the obligee ſhould pay on the 
© 25th of December 55. in the pound &c, ſuch 


1 and ſatisfaction of all ſums, due &c,- and 


? it was holden... that the defendant. might 
py OY leo an don on the . 2 en, 


* 


4 


I ad * 


1 


„ 


own. death. to his brotber B. in tail, re- 0 


held by B. and the heir of bis body, or by 


auch 10 . 


if it be conſiſtent with the deed, 677, 688 
3 . 1. I tenant in tail of unser under 


” 
— ta. 
„ wu. 

4 4 


| 107 
"2. "Where a 1 was ood for . 


was executed, by which the obligor cove- | 


: 


payment ſhould be accepted in full diſcharge. 


might be pleaded and given in evidence &e ;. 


"II "es 


== 
| 4 


; Ibex T0 THE>DRINCIDAL MATTERS. 


and tefuſal of | the 51. in the la the 
25th; of Deceniber At Dage 107 
3. The pleintiff declared on à pfomiſory 
, note given to, him by the defendant, and 
alleged that before the note was given it 
was agreed between them that if the de- 
fendagt ſhould buy of the plaigtiff all the 
malt expended in his qwelling-houſe for 
three years the note ſhould be void ; aver. 
ting that the defendant, had expended a ce | 
tain quantity... of malt &, but had not 
- bought, it it of the plaintiff ; z held good. on 
demurrer, becauſe the note formed no part 
of the agteement, or at the molt that the 

- agreement muſt be conſidered ouly as a de- 
© feazance, and then if the defendant would 
take advantage of it he ſhould ew per- 
© formance on his part. Corniſh v. Bolitbo, | 


g 


157 E. 12 C. 3. 2 2. 4 759 Wh 
8 : 

a * Y "DE MU Aub R, P 

11 * 4 » 

Ws See TJoponent, No. 4 4. . 20 
. K 3 AT TELE 9 

nee 5 Nenn 
TEES 25514 or 1 DEPARTURE,” 


See PLEADING, No. 25, 195 100. 
en ih e eng nn nid un 015) "us — 


+. bact DE SCENT. 


1281 


Ar. Jan 


a ſettlement made by an anceſtor ex parte 
4 ee the tevet ſon in fee by Weſc.mt 
ex parte materns, ſuffer a commortecovery 
to che uſe of himſelf and hisheirs; the lands 
will deſcend to kis heirs ex parte psterna. 
Marvin di Tregomtvell v. Strat ban 3 in erfror, 
Dem. Proc. E. 17 G. 2 144 


* It would have been otherwiſe, if he had 
anather without expreſs words of relstion | 


taken both eſtatet by nen _ his mo- 
ther. * Ven 4 46. 448. 
3. If A ſeiſed in ſee by deſcent ex parte ma- 
terna; enfeoff B., and then B. re. enfeoff 
A. and his heirs, the line of deſcent is 
broken, and the heirs' ex parte'paternd- will 
take. {Caſes referred to in] ib. 453-n. b. 
4. So if A., ſeiſed in fee of copyhold lands of 
inheritance by deſcent ex parte waterna, 
ſuttender to B. in fee (a mortgagee}, who on 
payment of principal and intereſt ſurtenders 
again to A. and his 'beirs, the deſcent is 
broken and the lands will deſcrad-to 4.'s 
n heirs, . 
a 74 DE Ti 


$4 


a 


#» £F L 
>... 


„se tir Ni 


Die A 


. oY f OY. "* 
85 No. 1, 2. 
„ 4. 


3 „ rover. and, detinue 3 Joined i in 
8 1 Gs. ſame econ. Keel, v. Bromſall, MH. 
LETT 12 6. 4. C. B. Page 118 
| 22 A. declaration i in detinue ſhould ſtate a 
* requeſt by the plaintiff on the * to 


rn ibs 


dellver &c.. PLES 

8 + Detinue will lie 3 00 and found as 

| io SH as for goods a ib. 
b DEvISE, 


Þ - = F 


$ See Manz iAe, No. 1, 2, Þ 4 | 


As If. a man debiſe to A. for life, and if 4. 
die without iſſue then over, the ſubſequent 


words enlarge A. s eſtate and give bim an | 


J eſtate-tail, Brice v. "Smith, * 106. 2. 
e 39 3 
2. Or if be deviſe to H. and his heirs, 2 if 
A. die without iſſue then over, the ſubſe 
quent words feftrain the former deviſe to an 
ellate · tail and ſhew that © heirs” only mean 
heirs of the body.” oO 3b, 

1 4 it is itmaterial whether the deviſe 
- © "over be to the right heirs of A. or to a 
g © firanger. bs „ * the 
% If a portion be x piven out of perſonal eftate 
to be paid at ſuch a time and the party die 
before, the portion ſhall be raiſed for the be- 
neſfit of his repreſentatives: 
to de raiſed out of the real eftate; there it 


mall fink into che inheritance for the be- 


neſit of the heir. Her vc v. Lien, 7.118 
5 12 G. 2. Chance, a; 
8. A deviſe of a farm called &c to A. for life, 


if either oſ them die, the ſurvivor to have 
_ the legacy; if B. die, the farm to be divided 
between the ſurvivors; and in caſe all three 


die beſore A., then to the heirs of A. for. 


ever; held that C. and D. were each en- 


"titled to a moiety of the farm in fee on 


the. contingencies” of their ſurviving their 


mother J., and of their ſiſter B. dying 
"Moone d. 
1 Fagge v. Heaſeman, H. 11 C. 2. C. B.; 
* 138 


before ſhe paid their legacies. 


and M. 15 G. 2. B. R. in ertor, 
1 od if the latter part of the deviſe 6 in eaſe | 


Peay 


aliter if it be 


'remaipder to her daughter B, ſhe paying 
to each of her two ſiſters C. and D. 5cok; . 


* 


1 


| 


90, 91 | 


I! 


"I © 
” 


"ANDEX»TO. THE PRINCIPAL Mar rkns 
ET INUE, + „ 


F  Profion d. W v. r 


all 4. die before 43 wen te 4 2s bete 
c“ had not been added. Page 138 
7. A deviſe to A., he paying debis or a ſum 
in groſs, carries the fee. 15. 140 
8. A. by will gave an annoity to B. for her 
life to be paid to her out of certain lands 


ors bis executor, and then deviſed thoſe lands 


- to, C., and appointed C. his executor : 
© held that C. took an eſtate at leaſt during 


tins, IA. 26 G. 2. C. B. Wo 
9 Nuere, if he did not take an d in fee? 


Semb, N . L ib. A 


10, Deviſe * to my brodier 7. Eagle for life, 
then to the neareſt of my relations, namely, 


to B. the ſon of 7 homas and his heirs for 


ever, and after their deceaſes to the neareſt 
of kindred to me, firſt male abd then fe- 
male; the houſe &c to deſcend to the name 
of Eagle, to be kept up as long as the 
world ſhall endure, and never to be ſold;“ 
held that B. the fon, of T. took a fee. 
* & 13 
G. 2. C. B. "INN 164 
11. A deviſe to A. and his 550 and if he 
die without beirs then to B. (his ſon or 
brother &c) and his heirs, paſſes only an 
eſtate · tail to J. ib, 165 
And Ginger d. d. Whit v. White T.16.G. 2. 
GB. 352 
And Geodright d. Goodridge v. ode, 
M. 16 G. 2. C. BS. | 57 
12. But if the deviſe over be to'a ſtranger, . 
takes a fee. | | h 1ib, 
13. So if the deviſe over be to a \ tiring of the 
half blood. of the firſt it geriſee. [Cafe re- 
ferred to, n. 4. 165 
14. A deviſe to 4. 1 his heirs, but if he 


die before 21 then to B. and his heirs, is 


a good executory deviſe to B.; and if B. 
ſurvive. the deviſor it will deſcend to B. e 
heir, though Ba die before the contingency 
happens, /. the death. of A. before 21, 
Goadtitle d. Gurnall v. Hood, T. 13 & 14 
G. 2. C. B. | Loch 211 


1 5. Executory deviſes, when good. ib. 213 


16. J. S. deviſed lands to J. till 6. C. and D. 
" attained their reſpecti e ages of 21 and 


chen to B. C. and P. and their heirs equally 
to be divided between them, as. tenangs ia 
No aka charged with the pa; ment of an 
5 annuity: 
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25 
1 


«of ; 10 by 8. C and. D. l 
is portiopably oilt. of their ſeveral eftates: 
i ben be deviſed other hands to 4 in fee; 


meinder of bis real. and ; perfonal eſtate 


be paid out of the eſtate given to 4. and 
E.: it was holde that the deviſe to B., 
on his dying before the-deviſor, was a lapſed 
deviſe ; and that the heir at law, of the 
deviſor, not the reſiduaty deviſee, was en- 
titled to B. “s ſhare as not being diſpoſed of 
by the will. Dos d. Morris v.:Underdown, © 
. 5 G. 2. C. B. Page 293 
* The intent of the teſtator is to be tak- 
en as things ſtood at the time of making 
bis will, and is not to be collected from 


ſubſequent accidents. - 156. 297 


as. When u teſtator gives by his will all his 
| 


intereſt in certain lands, ſo that if he were to 
die immediately nothing would remain un- 
Aiſpvled of, he cannot intend to give any 
Ua! in thoſe lands to his de, hs 


5. | 


in a will erde the 


ag The word « ets” 
| 15. 296 


1 os A deviſe of lands 10 A, till B. 


B. a veſted intereſt, deſcendible to his 
vel lr he die before 21. ib. 301 
* Deviſe of freehold lands to the wife for 


Ute, and after her "death to fuch child as . 


_— wife was enfient of in'fee; provided 
tat if ſuch child as ſhould happen to be 
born as aforeſaid ſhould die before 21 with- 
out iſſue the reverſion of one third ſhould |; 


- | g6 to the wife and the reverſion of the two * 


other thirds to the deviſor's fiſters ; the wife 
was not enſient at all; held that the re- 
mainder over depended on the birth of a 
- child. and it's dying under 21 and without + 
iſſue and that as thoſe events never bap- 


ot 
FAG 5." 4 


end then gave all the-reft reſidue and re- * 


mot before given to F. her heirs executors . 5 
re, - and directed that his debts &c ſhould +3 


1 2 


attains 1 
N of 21, and then to B. in fee, gives | 


TALON 41 70 nE deine. r 


—_— 


23. Under = Gee 60 1. f wire bud hat * 


his deceaſe to ih male ehildten of # ſfur- 
- ceflively and. to their heirs, and in default - 
of ſueh mile childten to the fechale ch. * 


dren of 1. und their Heirs,” and id Sate 4. 


dle without iſſue then to B. (the elder bro FS: 
} fakes why 1 elite hr 


- "ther of M.) inffee, / 
| life. Ginger d. * e ye jg 16 
| . 2. C. B. | Pax 348 


105 The devifor, having dk Tands'to Wis 


wife, added s if my ſon N. (the eldeſt) 


happen to die without heirs, then my fon 
J. ſhall enjoy my lands :“ it was holden 
that R. took only an eſtate-tail, and that 
on his death without iſſue, and without - 
having leviedia ſine or ſuffered 4 recovery, 


We J. was entitled to cover from the deviſee 


of R. Cid igbi ny TRE" NP! E ane 
M:.16 G. % Be. wit Oe: 369 
25. Under a deviſe ts « 4 for life, and bir 
to his male children for their Ives, and fo 
to the male children deſcendiog from them; 
on their deceaſe or failure then to B. and 
the heirs male of his body ſot the ſame term 
of life, and upon the ſame terms as the 
deviſor intended for 4. and his male 
children; and in caſe B. and his male 
children failing, then to C. and his male 
children, for the ſame term of his and their . 
life. and upon the ſame terms,” it was 
Wo 1 took an eſtate-tail for life 


85 only, and that on his death without male 


iſſue B. took an eſtate for life only. Gd. 
titled. 0 Vs WI odtulh, 44. we 2. Q B. 
592 
2 A. an only child B. a Jopgluee) 
| deviſed lands to a child with which his 
wife. was then enſeint, if a male; but.i tif a 
female, then the lands were to be divided 
between B. and that female; and if they 
both died without iſſue, then to C. in fee: 
the child was afterwards born, and was 3 
male; and it was ruled that he took a fee. 


ee HIECIr 


' Davies d. Tuly v. e E. 19 G. 2. 
. B. ht : TE. 612 | 
| vj. th binder e 

1. A deviſee of all the i lands, in 


pened the remainder over did not take 
effect, but that the heirs at law of the de- 
viſor were' entitled to take. Rox v. Ful. 


=> 6 * 
n 
2 F 
- 
4 - 
— © - 
ES 
— 
= 0 
a4 <> 
1 


—— 


bend 
_ — 


— 


4 


bam, H. 15 G. 2. C. B. 303 


24. The word or“ in a will may be con- 
ſtrued and,” 10 effeQuate the intention 
Be ws dener. f We 


. 


truſt to ſell and pay all the deviſor's debts 
bec, canngt be ſued under the ſtat. 384 
. & M.c. 14. Gen v. Ailinſn, H. 
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> DILAPIDATIONS,. | 
4 a parſonage or vicarage houſe be deftroy= - 


0 


\ 


1. A baptiſt preacher” qualified according to | 


| Bu. 
| | ExTeay, No. 3. HzrIoT, No, 1. PLEAD- by 


- 


ed by the default of the incumbent; he is 
boubd to rebuild it.  Sollers v. Lawrence, T. 

16 f, 6.2. . Poge 420 

2. But if it be burned down and the i incum- 


bent be not in fault, the Eocleſiaſtical 10 | 


© Cours will order a fifth part of the profits 
of the living to be ſet ert & in order to re- 
vol "hay ib. 

„ Aion for dilapidations may be maintain- 
ed in the courts of common law. #6. 421 
* And may be brought againſt the executors 
or adminiſtrators of the incumbent. 1b. 


* W 


; DISSENTERS. SARS 
the flat. 1 V. MM: c. 18. is exe from 
-. ſerving all pariſh offices, whethe they en- 
iſted before or were created ſince that act, 
even though he be alſo engaged in trade. 
/ Kemwart# v. Knowles, 1 5 G. 2. C. B. 
3 2 


3 wth. ; x . 
1 (x7 £ p 


PAPA 'D18TRESS, | 
| Com uon, No, 10. | Coors, No. bs 


1 
* 


| ING, No. 72. 
2. Deer in an ineloſed hd may be dil. 
_ trained. for tent. 2 v. Powell, H. 11 
. 2. C. B. | 59 f 46 
24 Corn ſown by 6 ee at will (obo died 
befote harveſt). and purebaſed by another 
ea cannot be diſtrained by the landlord 
for rent due to bim from a ſubſequent 
tenant. Baton v. e H. 12 G. 2. 
* 1436 
„Goods biken in execution cannot be diſ- 
8 trained for rent. 1 ib. . 
4 Nor cattle diſtrained 8 1 ib. 
5. Implements of trade cannot be diſtrained 
for rent if they be in actual uſe, or if thete 
be any other ſufficient, diſtreſs on the pre- 
miſes at the time. Simpfon v. Hartapp, M. 
18 G. 2. C. B. 512 
6. But if they be not in actual uſe, and if 
15 there be no other ſufficient diſtreſs on the 


q 


by 


"OO ou they 755 be b for 
| 1b. | 


rent. 
771 hey are only privileges Cub modo. 16. 


_— « 


1 i b EN ro THE PRINCIPAL MATTERS. 


8. Bot things 33 to the Webel thing: 


delivered to a perſon exeretſing a trade io be 
- -cartiedor worked up in the way of his trade, - 
are abſolutely free from diſtreſs, Page 53.5 


9. So were cocks or ſheaves of: corn before 


1 


2 


LY | 


the ſtat. 2 N. t& A. Co 5. N ; ib. f 
. Goods brought to a public fair for fate” | 


cannot be diftrained by the owner of the 

foil and fair 3 for every perſon has of com- . 
mon right a liberty of carrying his goods 

to a public fair for ſale. Auſtin v. M hittrad, 
,, 523 


11. A diſtreſs and ſale given dy ſtatute ate in 


the nature of an execution. Aoyſe v. Cock- 
fedge, H 22 G. 2. C. B. 3636 
12. Pariſh officers levying a poor rate under 
= warrant of diſtreſs may retain of the goods 
ſold the neceſſary expences of the diſtreſs 
and ſale, _ ib. 
13. Whether goods taken as a diſiceſs on a 
conviction under an act of parliament can 
be replevied? Qu. 
28 G. 2. C. B. 672 


14. No; ore [Caſes referred to in n. . ] ib. 


| DISTRESS, nen 
See WARRANT. 


DROVER, 
See BANKRUPT, No, 13. 


EASTER OFFERING, - 
See Fee, No. 5. 58 


EJECTMENT, 


ENTRY. 


I. A. by will gave a leaſehold eſtate to B. his 
executors &c., ſubje to a rent- charge to 


his wife during her widowhood, with power 


to the widow to enter for non-payment, 
and to enjoy Kc. until the arrears were 
ſatisfied ; and after the widow” s marriage or 
death he willed that B. ſhould pay the rent- 
charge to C. his executors &c. ; the widow 
married, on which C. received the rent- 
charge during bis life, and then C. died 
without diſpoſing of the rent- charge, ap- 
pointing D. bis executor; held that D. bad 
no right of _ for non-payment of the 
8R nave 
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Pearſon V. Roberts, " Af 
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| net6-charges! was Gawthwaite, M. 18 
. 2. C. B. 3 | Page 500 
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demand n Wen have been 
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chatge; Jend.\ and may diſtrain for it, 76. 
4: A right of entry for non-payment muſt be 


«Ac WO - —— 
* — — 


. received divers ſums of money for the ob- 
ligee which he had not brought to account, 
but acknowledged that a balanee was due 
to the obligee, it was holden that the ob- 


* 


ceived any money for the uſe of the obligee. 

| Rs ib. 

2 If a defendant, who is „ be a wrong 
addition to his name, put in bail thus, 

"bag: A, B. gent. who was arreſted by the 
name of 4. B. clerk,” he is not. thereby 
eſtopped to plead in abatement to the origi- 
2 5 5 action that he was ſued by the wrong 
Þ PR | _ addition. Smithſon *. Smith, E. 17 G. 2. 
; N 461 
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2. 1 D. had 1 r3ghe of entty, a previous 


_ vecellary. Semb. ay ih. 
* D. the executot is de to the rent- 


| 8 Arien. * "" "3b. $07 


| 
i . a ROR, Writ of: 
"of 1. A writ of error is not a ſnperſedeas until 
* | " "aflowance or notice of it. Meriton vi Stevens, 
=: a . 
0 2 And if the ſheriff has levied under a fl. fa. 
1 - after the ifſuing, but before the allowance, 
—_—_ of a writ of error, he muſt proceed to (ell 
. 5 | the goods. 1b. 280 
bY 1 . 
| : See Auster, No. A 
Y ESTOPPEL, 
E LT | See PiraviNG, No. 6. 8 
0 | | 1. Though 2 party to a deed be $5 Hoppe 
4 by a general recital, he is eſtopped by the 
[ recital of a particular fad in that deed to 
5 2 : deny ſuch fact, Shelley v. Wright, Tr. 10 
= | & 11 G. 2. C. B. | | 9 
| 5 2. Therefore, where it was recited in the 
1 | condition of a bond that the obligor had 


| ligor was eſtopped to ſay that he had not te- 


4+. Whether he be n to plead this in 
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N fo an eee us liens way 


under the general iſſue give in evidence the 
occaſion and manner of ſpeak ing the words. 
Smith v. Richardſin, M. 116. 2. C. B. Pa. 20 
2. But he cannot give evidence of the 1 
of the fact, on the general iſſue, Where 
the words import felony or treaſon. us 
3. Nor in caſes where the wotds do not it im- 
port felony or treaſon. ih, 25 5. a. 
4+ The niſi prius record and the poſtea, indort- 
ed are evidence to prove that the cauſe, was 
tried, but are not evidence to prove that 2 
verdict was given. Fi iſher v. Kitchingman, 
A. 16 G21: Bc 6 1145 367 
5. A copy of the poll taken at a borough glec- 
tion, examined with the original, and ſigned 
by the returning officer, is admiſſible evi- 
dence in an action for bribery. Mad v. 
"Robinſon, M. 17 G. 2. C. B. 1 424 


6. Parol evidence may be gives: to prove the 


voting. Semb, ib. 


7. The original precept from 1 ſheriff to the 


returning officer of of a borough, to proceed to 
an eleQion, is admillible in evidence to 
prove, the allegation in a declaration: that 
ſuch a precept iſſued EO 426 
8. An allegation in a declaration (for a mali-. 
 cious proſecution) that the plainciff * by a 
jury of the ſaid county &c. was dbly and 
in a lawſul minner zcquitted” is proved by 
the production of the record*by which it 
appeared that * the jury found the plaintiff 
not guilty“ and upon that judgment was 
entered “ that the plaintiff ſhould go there- 
of acquitted.“ Hunter v. u gen H. 18 
„ 517 
9. The Arens of witneſſes Poet the 
Gentoo religion, who! were ſworn according 


to the ceremonies of their religion taken 
under a commiſſion | out of Chancery, may 
be read as evidence here,  Omichund V. 
Barter, H. 18 G. 2. Chanc. 5 a » 538 
10. In an action on the caſe for enticing away 
the plaintiff 's wife the declarations of the 
wiſe are not admiſſible i in evidence, Winſ- 


more v. Greenbanl, M. 19 G. 2. C. B. 


W \ 4 
* £ * 
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18 ERK EC T ION, N 
8. Pagerier, No. 1, 2, 3. 
25 LY Goods are bound by the delivery of the 


F EN TO THE PRINCIPAL MATTIYS | 


q 
* 


4 


Weit of fieri facias to the ſheriff; and there- | 


bote he may execute the writ not w ithſtand- 

ing the death of the. party afterwards and 

| before the retutp. Eaton v. Southby, H. 12 

0 We 5 2. C. B. 5 Page 135 
0 # If a- ſheriff wy under 4 "Berl facläs afcer 


the iſuing, but before the allowance, of a | 


_/ writ of error, he mult procced to ſell the | 


.. 315 


| - goods. Meriton v. ee h s G. 2. 


. B. aa 1 Hor T3441 280 | 
Kb W regularly bagusdebut | 


N. . 


* el 6 He 


EXECUTOR, 


n 15 eie 88, 


© a x 
* 
0 — 


See ABATEMENT, No. 3 * i LmutTa- ||: 
No. 2, 3 PLEAD- | 


TIONS, STAT.” or, 


70 ad, No. 16, 17, 18, "MI Fach- | 


onv Norz, n 


1. An executor "way re recover in bis own name 
; money due to the teſtator in his life-time 


ad received by the defendant aftetwards. 


Sbipman v. Thompſon, T. 11 & 12 C. 2. 
8 „ 100 7 FIR 103 


2. Inſtances where the qyecutor may ſue in 
| 25 1 ; of a nonſuit, | [Cafes referted to] ib. 


his own name. ib, n. 2. 104 
3. Where an executor ſues in his on name 


for money due to the teſtator in his liſe- 


2 time and received by the defendant after- 
Wards, the deſendant cannot ſet af a debt 


due to him from the teſtator. ib. 106 [4 


g. If a bond be given by the huſband (on mar- 
ziage) to truſtees, conditioned 10 leave the 


intended wife a ſum of money, and the wife 1 15. Though he is not for a a mere tort of his 


de made the executrix of the obligor, ſhe teſtator, SO | ibs 


may retain the amount of the bond, and 
plead ſuch retainer to an action brought 
againſt her by another bond-creditor of the 


Huſband, Marriott v. Thompſon, Al. 13 0 


8 „G. 2 I HART I -NBG 
5: Aliter if the bond be conditioned 10 pay 


the truſſes t the money in truſt for the wite : 1] 


but in ſuch. caſe .the wife may pay the 
+ * truſtees out of "the aſſers, or pay out of her, 
555 own money and retain aſſets pro tanto, or 


V 7 81 


the aſſers. 6 
. The Court refuſed to older * admini- 


_ flratgr of à bailiff (to, whom an execution 
| bad been delivered )to pay over to the plain- 


3 1 Wi the money which he bad received after 
| 8 the bailiff's death. ' Wan v. v. Sehe, M. 
36. 2- og A 
{ 7. Nor would the Court grant an attach- 


| ** K 


185 


Jr 


ment againſt an adminiftrator for not Per- 


ſotmiag a rule of. Court entered i into by che 
3 * Newton v. Haller, H. 15. G, 2. 


8. But he may make himſelf Ifable to Toſts, 
1 applying to. be made party to a rule of 
ourt in which coſts 1 reſerved.” Smales's 
Executors v. "Waite, KK. 19 6. 2. "CB: n. a. 

| 316 

9. He may alſo make Hiniſelf liable to the 
" plaiitiff's demand by ſubmitting" bis” teſta- 
tor's oiſputes to "arbitration | 2 binding 
bimſelf to NN the award. [Caſes re- 
"ferred to in] © ee en mee, 
10. There may be the like judgment as in 
_ caſe of a nonſuĩt agaihlt an executor plain- 
tif, for not going on to trial, under Rat, 
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I, Common of "firs. 9 end, may be 
"us: of a OY, though demiſed and ge- 
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> 


milsdle by Shy of courtegoll- ee 
. Cuve, He Ty GC. Re 323 


2. Things merelyincorporeal may he granted 


by copy of coutt roll. RAin * 324 | 
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Se need No. 4> 4 F., $5 E 
ö 1. K bequeſt of money, to ' be. raiſed, __ of 
"land, to daughters 4+. when and as ſoon as 
they ſhould marry with conſent of truſtees, 
and if they ſhould die before marriage v wich 
- ſuch conſent” then the portions ſhould not 
"be raiſed z / two7of the daughters married 
without. conſent ; held that they were not 
entitled to their portions. Hervey v, Afton, 
Tr.11& 12 G. 2. Chan, 83 
2. But if they ſutyiyed their huſbands, and 
married again with ſuch conſent, then they 
would be entitled, > ib. 
. Where there is a ; deviſe « oh condit tion of 
1 with conſent, and no deviſe o over, 


a 
* 


y 


" the condition. is only, i in terrorem. , ib, 95. 


| vi) age nd 15 
4. Wben the refiduary legates 17 che Peron to 


x conſent, to or dif fent f from the marriage, be- 

ther it be not necefſary for him to ſhew 
_fome. reaſonable, 96 of e K. ; 
* cuſtom,. that exery. may Abe eg in 


th 
; the ae of 4% ho marries by licenſe in 


3 anot her patiſn, {hall pay In to 4he tector of 
for and in regard of the ſaid, marriage, 


is. bad, _ Richards q- t. v. Dovey, H. 20 
6.2. C. B. 1917 W of 


MESNE PROFITS." 


1. When & > remainder man has FFI an ac- 
tual entry to avoid & fine, a Court of "al 
will decree the wrongful poſſeſſor to account 
to him. for td? rents/and profits from the 


tig is title firſt accrued, euen thoſe 
* "that, acerued baſoge-he made ade entry. 
7 Herner v. Feruſn.. nd. 343 
. e in a Court of * the party can only 
tecover the profits that accrued alter ſuch 
ua * 9 referred to.] 1. 
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5 Ef . mould procure i 5 Kin 2 ant of | 
8 8 
bees. 18, 16, 17 1 5 mY TATA» [ys 10 the purcHiſer, is void by fa 

en e Ps 38 6 EA. 6. . 16, though that kt 
5. 4 * 2 MISTRIAL, - M09 75 = has been, and may be, granted to a ſub-, 
"A Se T „ RG 5 * e 1 ject in fee.” Hugging v v.  Bambridge, H. 14 
113 2 eee 233 Page 241 

See CoyvxNx AN, No. ge ot daf 2. And a bond given to ſecure the payment of 
i f , ſuch conſideration money cannot be enforced 

338 * gs 1 ome agi otros 1. |. 1m acourtof law. | th. 
r N Hr eb en 3- It is not ſufficient in a plea to an action on 
A 6: We: TTY 4 | | ſuch a bond to ſtate penerally that the caſe 
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1. A man cannot have two Chriſtian names. 
Feu v. Hug, E. 18 G. 2. C. Mey. | 
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ſhöuld ſo long live; but if either ſhould die . equity we 3 ert 


bpefcte the end of ent then the heits 


1. —— b. Is 


(no held only for life under the crown) 
that for a ſum of money he would ſurtender 
the office to the King, to the intent that he 


is within the ſtatute: the defendamt muſt 
ſet forth in bis plea ſacds to ſne w that the 
cuſe is witkrin the ſtatutk. 15.247 
4. The exception in the. ſtat. 3 U 6 Ed. G. 
c. 16., that the act ſhall not extend to any 
office of which any perſon is: ſe ted of au 


ay” a eſtate of- inheritance, means only offices of 


0 8 NST pwr; i 1 
| 
| 


 which/abje#7i-are en of eſtates of inhe· 
ritance. ib. 246 

5. The office of regiſtrar of an archdeaconry . 
is an office within the meaning of that ſta- 


\ tute. .  Layng v. Paine; . ad 19 G. 2. 
ot B. 1 573 
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ceaſes where it has been thought the courts IJ 
_  eftecutors &c. of the perſon dying ſhould 54 of law could not. [Caſes referted to in 
give 12""moathy* notice to quit; held“ that | n= atk: 35S 377 
the leiſe could only be determined dy 12 7. A tad given * any of the officers men- 
onto ory — We e tioned in that ſtatute, för ſechring all the 
apart dying before the end of the term $7 | profits of the office to the perſon appointing, 
ad cohſcquentiy that (ith notice Al | | js void by the flatute.. A FM 
_ the leſſor to che repheſthritives of the le e 9 So is a bond given by ſuch an officer to 
( _— 127 8 hs 8 5 5 0 * | | ſurrender whenever the PRI *ppoiatiog 
mine it; ox emo » ST . 
$49 & . N * "dy b {hall chooſe. by: 15. 374 bow 
be 'B. 9. An officer, having a certain ſalary or pro- 
2. Where power is given to a party to eter”, al Ts ke a deputation of the offi 
de m lente on giving v Berke 0 | [I 2 — Nee be . 
oY A 
hb er} determine i it Ys a parol I 1 [Caſe referred 10 fl.] 15. 576 
oi ant tan LT 7 * 10. So, where the profits are uncertain, he ; 
221 25 | . may grant{the"office to a pity, reſerving 
Waun . ee „any ſum out of the profits. - n 
62" a FW . But where the profits are . he 
Ku bes leb ad 1601. 89 22 cannot gragt the office Se. to a deputy, re 
b 259 21 OF EI 2 Woe gt | ſerving a certain ſum at al events. ib, 
Wee DISSENTERS. barons 5 e 5 Le) 


idr 10 THE. PRINCIPAL, MATTERS. | 


xfx. 


1. 4 defendant, who prays oyer of a deed, Is 
entitled to a copy of the atteſtation and of 
the names of the witneſſes, as well as of 


* every other part of the deed. "Oo? v. 
* N. 15 G. 2 2. 0. B. 


& *& 
wy. 


1 


als r. 


1. A Neid who has not talen os oaths Bec, 


under an incapacity to hold under ſtat. 
11 & 12 VV. 3.) may dzviſe lands to a pro- 
teſtant. Mallom d. 1 88 v. Bringlbe, E. 
11 G. 2. C. B. 75 
2. He may ſell to a proceſtant by la. 30. 1. 
C. 18. #, 
3. He may derte for payment of his debts to 
proteſtants. eee 
4. And oy charge lands 12 bond &c. 
Semb. ib 
5. A Prosta may deviſe 1ands to be fold 
for payment of his debts to papiſts. ¶ Caſes 
cited.) 1 1b. 82. n. 2. 
6. New oaths to be taken by papiſts by ſtat. 
18 G. e e 31 G. 3. . 32. 
N | #6, 78. n, 
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PILEADIN 8. | 
See ABATENENT. Peony 7a 5. . 7 
 8UMP$IT, No. 6. Common, No. 3. 10. 
| "i No- g. Dir IAU, No. 3 
Darixux, No.1, 2. EsTorr EI. Exs- 
CUTOR, No. 4, 5. InEERIOR CovurrT,. - 
JupGmtnT, No. 2, 3. 4, 5. 9, 10, 14. 

Paorzax. TRrover. | 


t. A demandant in. formedon, who 


"A 
under a deviſe with a' condition, may ſet 
forth the deviſe only without the condi-- 


tion. Brice v. * B. 10 17 2. C. B. 
5 „ 
2. The party need not verily a negative, 


Harvey v. Stokes, E. 10 G. 2. C. B. 6 

3. If a party conclude, and * this he is ready : 
to certify” inſtead of 00 verify,“ it is no 
objeclion. zb. 
$ "SF Where the defendant pleads a, matter of 
excuſe which admits a nun-performance 


* — 


2 


{ (except in the caſe of an award) the plain- 


tiff need not aſſign a breach in his replica- 

tion. Shelly v v. » Wrights F. geg 11 C, 2. 

C. B. T7, $a 12 

5. Aliter, where the defendant N à per- 

formance. 0 4% 33 3404154, 

| 6. When a plaintiff ceplins that the defendant 

is cſtqpped to plead his | plea, he may de- 

mand judgment generally... .,, '#b. 13 

7- When ſeveral defendants plead, a joint 
plea, if it be bad as to one defendant, it 

is bad as 20 all. Rur e T. 10% 

11 G. 2. C. B. 5 18 

' Moravia Vs Ke M6" 11 6. 2. c. B. 32 


„9 
- * 84 * 


* And Muſe v. e M, 12 G. 2. C. 3. 


1, 128 
| And Dennett v. Grever, H. 301 . 


Het 196, 


order to juſtify it, Rowe v. 7 rte, 7. waa 

11 . 4. 6 % 15 
9. A deſendant in treſpaſs,,who juſtifies under | 
proceſs of an inferior court, admits the 
treipaſs by pleading that be delivered the 
watrant to the officers, to n it was di- 
recte , t0 be executed. ii. 
10. A defendant may juſtify an aſſavle and'bat- 


A, 


PENA L T wo i | tery by pleading mollitet manus „ per 
Su bur, No. 1. 6.7. ! N to arreſt &e, e 1 > W346”, 
| [FJ ads, "And ? 
/ } 


inox ro THE: PRINCIPAL MATTERS. i - 


And Tilley v. Foxall 'T, 3 & 326, 3. 
8 B. 3 Pag 690 
0 11. "A Ps may juſtify a a battery i in the defence 


of his poſſeſſion of lands or goods, PF | 


pleading molliter manus impoſuit, 16, n. 6: 


12. Or eren without -pleading molliter ma- 


nus impoſuit, if actual force be uſed by 
the plaintiff, ib. n. 6. 
13. If it do not appear on the record that 


there is a condition to a recognizance, on 


which an action is brought, the Court 
will not intend that there is any condition. 
Croſſe v. Porter, A. 11 G. 2. C. B. 18 
14. But if it appear on the record that there 
. is a condition, the declaration is bad unleſs 
the condition be Tet forth therein. ib. 
15. To debt on bond, given by defendant on 
Riis marriage with condition that he would 
permit his intended wife to diſpoſe of 50/7. 


out of his perſonal eſtate, defendant pleaded 


that he had not prevented his wife diſpoſing 
of that ſum; plaintiff in bis replication ſet 


forth'a particular diſpoſition of the money 


by the wiſe, and a requeſt on. defendant 
to pay, and: a_refuſal by him; defendant 
rejoined that be had not any perſonal eſtate 
out of which he could pay the-504.z re- 


Joinder held bad, 1ſt. becauſe i it was a de- 


| parture from the plea ; 2dly.. becauſe it 


would have been no defence.if; pleaded at 


fil. ſeat vo Cas SANs 2. C. B. 
25 


a Where . the FO of 83 is 


pleaded io an action brought by an execu- 
tor on a promiſe made to his 


ine cauſe of action aroſe, and not from 


the time of obtaining the probate of the 
will; Hickman v. Malter, M. I G. „ 


. wy 3 | 27 
17. But where an adion commenced in time 


abates by the death of the teſtator or in- 
teſtate, it may be revived by the executor 
ot «/miniſtrator within a year. In. a] 


| 257 
48. In pleading a wit ſued out within ſix 
Vvears after the cauſe of action aroſe, in 


order to fave. the ſtatute of limitations, it 


is neceſſary to allege that the writ was re- 


turned. Karver v. Jana, 7. 14 & 15 
| "Git char | | wow”, BE 255 


teſtator, the 
ſix years are computed from the time when 


| 


9 


{ 19. 17 defendiine plead the fldturs of limita- 


| tions to an aQion brought by an executor: 

on a promiſe made to the teſtator, the plain- 
tiff can not reply à ſubſequent promiſe to 
himſelf, becauſe that would be a departure 


in pleading. . Hickman v. Walker, A. 11 
G. 2. C. B. | 


pleads a juſtification under the proceſs of 
an inferior court, he muſt ſhew that the 
Pe of action aroſe within the juriſdiQion 
of that court.  Meravia v. Sloper, M. 11 
G 


| 34 
21. And fo muſt the. attorney for the plaintiff 


below, or a ſtranger.” . - " "i804" 
22. But the officers of the court need not. ib. 
23. The defendant below is not concluded 
by the judgment (againſt him) of an in- 
ferior court not of record, but may plead 
that the cauſe of action did not ariſe with- 


in the juriſdiction. LHerbert v. Cook, E. 
22 C. 3. B. R ib. 36. n. a. 
24. Even though he pleaded below. ib. 35. n. a. 


25. In a plea of juſtification under the pro- 


| ceſs of an inferior court it is neceſſary to 
late the nature of the juriſdiction of the 

; -court, ib. 37 

26. A capias cannot be ſued out of an in- 
ferior coutt without a precedent ſummons 

to warrant it. ib. 38 

27. And if it be pleaded that at one court the 
plaintiff. below levied his plaint and ſuch 


| proceedings were thereupon had that at rhe 


ame court a capias iſſued, it is bad, and it 
will not be intended that a ſummons iſſued 
firſt. 16. ; and Harp v. Baſnett, aud 
AHurphy v. Fitzgerald. , ib. n. a. 
28. But if it be pleaded that the capias iſſued 
at a ſubſequent court, it will be intended 
that a ſummons iſſued firſt, Titley v. Faxall, 
F. 31 32 G. 2. G. B. 688 
29. Replication de injuria ſua propria abſque 
tali cauſa is bad where the defendant inſiſts 
on a right. Cooper v. . H. 11 G. 2; 


C. B. | | 54 
And Cocterill v. afro, Tr. 11S 12 
G, 2. C. B. "ne Ts 99 


30. And it is 1 er whether the de- 
ſendant inſiſts on the right in himſelf, or 
whether he juſtifies by command of another 
en * Aae 


"x 102 
3n; So 


5 007 IE. - 
20. When the party (the plaintiff. below), 


\ 


3" 
"3 


36. Ale, i the defesaance be i in the ſame > 
_- . 
37 An officer my an äntkrtör burt juſtified 


35: In pleading a tender of a ſum of money 


5 5 INES TOMTAE PRINETPAT rats E 15 


31. 80 It is badſabhors: the replication) ary 
ſeveral waters n iſe; as'whefe replied" to! | 
a plea (to. treſpuſs for taking cuttfe) war 
A. was ſeiſed in fee of the locus in qub, 
and that defendant. as his ſervant took! the 
- cattle damage ſeaſent. Vage 99; 
And Bell v. Mardell, E. 13 G. 35 B. 204 


| 32. 80 a plea de injeria ſuã propria abſque 2 


tali caud to a cognizance for rent, ' 
8 hadsg; een | LOOM, as 


33. When (in treſpaſs) the deſendabt juſtifies | 


taking the goods as a diſtreſs for rent, the 

plaintiff in his replication mut either ad? | 

mit or deny the rent in acrear; replying de 
, iojufid ſua propria is improper... 584 
34. Where the defendant juſtifies (in treſpaſs © ö 


for taking the plaintiff 's goods and convert- 


ing them &.) taking them 28 à diſtreſs fot 
rent, the taking and converting are conſi- 
dered as the ſame thing; and therefore ft is 
not inconſiſtent in a plea of juſtification, 45 
to the taking and converting; to lay that he 
took all the goods, as a diſtreſe, and afler- 
wardsto ſay that he left part of them in the 


plaintiff*s poſition” 0 . 55 


according to a defeazance, which is in a, 
different inſtrument from the original deed,” 
it is not neceſſary either to plead that the pa _ 
033 
ty has always been and ſtill is ready to pay, 
or to bring the money into court. . 7 Trent 
v. Angus, T. 11 8112 6. 2. C. B. 110 


[ 


Sides 1 precept ſtated to bear date Pebruaty | 
26th, iſſuing' out of a court held February _ 
24th; held that the proceſs was void, ad 
me juſtification bad. Ar 1 oh v. Janus, Al: 
A s. 122 
38; An officer of an inferiör Lenke cannot 


Juſtify” under proceſs" that is yoid, e n. 
* 


ne may under 1 that is only voida 

4 n Noms mp 
39. Though an officer is juſtified in actin 

under etroneous proceſs, it muſt be in 4 


caſe where the court, out of which it iſſued, 
ib. Lin] © 


had juriſdiction. int; tat 41 
40. Defendant juſtified as an officer of 2 
inferior court for trying eguſes lah - 

mines and miners within certain limits 3 


1 


— 


| 


; 


= W 


8 


allege that the defiidant I 
miner * at the commencement of the' 1 
| below?” but only Wes when” the execution 
(; indes Hogs my" gs Pa gens | 

1 

1. A wer, wd juſtißes un der a writ, 
(meſne procels,) "muſt ſhew i it returned, 
| though his bailiffs need not. re ib. 126 
43 WW bether it be: not neceſſary. for the 
| officer of an "inferior cout, to whom it's 
; precepts are directed, to ſhrew a precept, 
| | NON, which he Jallißes, returned ? Va. 
ib. 1 
43 It is EEE [Caſes referred 0. ib. 


2 75 
n. 4 
Abe 0 us 2 


| 44: A weilk, or officer, who juſtifies under 
1 4 writ of. execution need not tſhew. it re- 
 tufned. [Caſes referred to. ] 15. 126. u. 5. 
4 5. Ifa plea of- juftification under a A precept of 
an inferior court ſhew the return, as well 
' as the precept itlelf, it mut conclude prout 

| patet per recordum, even "though - it were 

not neceſſary to ſtate the return, 7b, 126. 


46. Where an "officer of an inferior court 


juſtiſſes under à precept td take the goes 
of A. B. in execution, the precept and re- 
turn ate not metely inducement but of the 
| fubſtance'of the juſlification. ib. 127 
47. So is a judgment, in an r of debt on 
the igen!!! 9000 m8 gy 
48. But in an action for an . the judg- 
ment and execution are only inducement z 
and where a matter of record, that is only 


** need not conclude prout _ Po re- 
cordum 91; 8rd. 162. 4; * Ain 0 ' Th. 
497 If the plaintiff” in "Kr Gion 1 A0 in- 
ferior court, or 4 mere ſtranger, juſtify 


| ectedings at length. 2940-425. 
50. Whether a perſon, who e ur ren 


executing civil proceſs of an ke grind 8 
de ſuch a Aranger TELE: ib. 129 
310 A perſan, Who ſo acts in Kalli cri- 


: of His without ſtating in what. particular 
part of the foreſt, good. Senb. 8 
33 I, to covenant for not repairing certain 


4he plea was holden bad, becauſe it did.not 


4 


* 


„% itt 


premiſes 


© inducement,” is inſiſled on in a plea, che 


mal proceſs, is not. Send. Tet 16. 
Ty A plea. of juſtification under the Proceſs | 
of an inferior court helden 6 at the forelt 


| under preſs; he muſt ſet forth the pro- 
| : 


| queſt of the officers and in their aid in 


ix 


IN DEX TO THE PRINCIPAL MATTERS. 


premiſes demiſed, the defendant pleaded that 
the plaintiff before the cauſe of action ac- 
cCrued entered and pulled" down the premiſes 


and expelled him therefrom, the plaintiff | 


. may reply that h did not expel & c modo et 
forma, Hodgſkin v. Ducenborongh, M. 12 
G. 2. C. B. Page 129 

54. But he cannot plead an expulſion from 

part. ib. 

55. Plea alleging that A. having been lawfully 


poſſeſſed &c. as tenant at will to B. is a ſuf- | 


ficient averment that 4. was tenant at will 
to B, 

| 131 
56. Pleading that corn which had been cut 


was left on the ground until it was fitin a 
courſe of huſbandry to be carried is ſufficient, 


without ſaying how long it remained there: 


the reaſonableneſs of the time being a queſ- 
tion of fact for the jury, and not a queſtion 
of law for the Court. | ib. 134 
57. So when a party juſtifies uuder a cuſtom 
for all the inbabitants of a town to go over 
a cloſe at all ſeaſonable times of the year, 
ſeaſonable time is partly a queſtion of 


law and partly of fact. Bell v. Wardell, 


E. 13 G. 2. C. B. 206 
58. If A. licenſe B. to enter his houſe to ſell 
goods, B. may take aſſiſtants if neceſſary 


for the purpoſe of ſelling the goods: and if 


it be pleaded that B. and alſo C. and D. his 


ſervants and by his command entered for 


that purpoſe, and neceſſarily continued there 


ſo long, it will be underſtood that it was 
Dennett v, 


neceſſary for them to enter, 
Grover, H. 13G. 2. C. B. 
59. In pleading a judgment of a court of 


limited juriſdiction it is neceſſary to ſtate - 


thoſe facts that give that. court a juriſ- 
diction; and having tated thoſe, the party 
may allege generally that that court gave 
ſuch a judgment, TLadbrete v. James, H. 

13 C. 2. C. B. 199, and Sollers v. Lato- 
rence, T. 16 U 17 G. 2. C. 8. 413 
60. The inſolvent act, 10 G. 2., gave the 
court of quarter ſeſſions power to diſcharge 
certain perſons who had ſurrendered before 

a certain time; it was ruled that in plead- 


ing a diſcharge by a court of ſeſſions it was 


, 
yo” 


Eaton v. Southby H. 12 G. 2. C. B. 


neceſſary to allege that the party was in 
priſon or had ſurrendered himſelf before that 

- time, | Page 199 
61. Saying “ that he was duly diſcharged by 
the court of quarter ſeſſions from his im- 
priſonment aforeſaid” is not ſufficient. ib. 
62. Juſtification (in treſpaſs) under a cuſtom 
for all the inhabitants of a town to walk 
and ride over a cloſe of arable land at. 4 

- ſeaſonable times in the year was holden bad, 
becauſe it appeared in the plea that the treſ- 
paſs was committed when the corn was 
ſtanding, though the defendant averred that 
it was a ſeaſonable'tizie. Bell v. Hardell, 
E. 13 G. 2. C. B. 202 
63. To a plea of liberum tenementum the 
plaintiff may reply that the place in queſtion 
is the ſoil and freehold of the plaintiff and 
not the ſoil and freehold of the defendant, 

| Lambert v. Stroothor, M. 14 G. 2. C. B. 

| 218 

64. When the plaintiff names the cloſe in his 
declaration in treſpaſs, whether the defend- 
ant can plead liberum tenementum ? Qu. 
ib. 224 

65. To the plea of liberum tenementum the 
plaintiff may reply in either of three ways ; 
it, he may traverſe the defendant's plea, 
and then it is immaterial whether or not he 
ſets forth his own title; 2dly, he may ad- 
mit the freehold to be in the defendant and 
inſiſt on a leaſe or ſome other title under 
him; or 3dly, that before the defendant 
had any thing in the premiſes, A. B. was 
ſeiſed in fee and made a leaſe either to the 
plaintiff or to a perſon under whom he 
claims, which is ſubſiſting, without con- 
feſſing or denying the defendant's plea, 7b, 
625 

66. When a defendant wiſhes to avoid a con- 
tract as being made contrary to a ſtatute, he 
muſt in his plea ſet forth facts to ſhew that 
the caſe is within the ſtatute : ſaying gene- 
rally that the caſe is within the ſtatute is in- 
ſufficient. Huggins v. Bambridge, H. 14 
e 247 
67. A preſcription for a right to fiſh in the 
| fea, as annexed to certain tenements, is bad, 
8U becauſe 


INDEX: To. THE PRINCIPAL MATTERS. 


becauſe it is a right common to all the 


/ King's ſubjeQs. Ward v. Creſwell, T. 14 


15 G. 2. C. B. Page 265 
68. A preſcriptive right claimed in reſpect of 
certain ancient tenements &c, without lay- 
ing now many; is bad. Semb. 


| 5 ib. 267 a 


1 


| 


6g. If a man have a preſcriptive right in 


reſpect of one tenement and 10 actes and 
another in reſpect of another tenement and 


10 acres, he muſt make two ſeveral titles 


in pleading. 1b, 
70. In a counterplea (to a prayer of view in 
a real action) ĩt is not ſufficient for the de- 


mandant to ſay that the tenant is in actual 


poſſeſſion of the lands demanded ; he muſt * 


alſo add, ** and of no other lands in the 
ſame vill,” Davis v. Lees, Tr. 16 G. 2. 
p C. B. 


ment to be entered up for the plaintiff, not- 


withſtanding a verdi& for the defendant on 


the plea of juſtification. Broadbent v. Wills, 
T. 16 G. 2. C. 3B. 364 
72. The defendant in his avowry in replevin 
ſtated that by leaſe and releaſe he in conſi- 


. 
51. Where a juſtification in treſpaſs is bad in 
point of law, the court will order the judg- | 


deration af an annuity therein mentioned 


conveyed certain premiſes containing the 
place where &c to the plaintiff in fee, ſub- 
| je@ to a rent-charge payable to the defend- 
ant during her life, with power of diſtreſs 
for non-payment of the annuity, and that 
by virtue of the, leaſe and releaſe and by 
force of the ſtatute &c the plaintiff became 
ſeiſed in fee &c, and then ſhe juſtified as 
a diftreſs for non-payment of the annuity : 
| pleas in bar, iſt, that the plaintift never was 
ſeiſed &c in fee; 2dly, (admitting that the 


defendant did by the leaſe bargain and ſell | « 


&c to the plaintiff for a year,) that at the 
time of making the bargain and ſale the 
defendant was only friſed &c for her life, 
the reverſion in fee then belonging to ano- 
ther, traverſing that the defendant was ſeiſed 
in fee of the reveriion: both theſe pleas 

k were holden bad on demurrer ; the firſt, be- 
cauſe it denied what was before admitted, 
and becauſe it traverſed only a conſequence 
of law ; the ſecond, becauſe it aumitted 
that the defendant had an eſtate ſufficient to 


| 


juſtify the Adels. Grills v. Manneil, M. 
16 G. 2. C. B. | Page 378 
73. The fas pleaded i in one plea can neither 


aſſiſt or invalidate another plea on the ſame 


record. ib. 380 
74. In an action for a penalty for breach of a 
bye · law, whether it ſhould not be poſitively 
Rated that the defendant was ſubject to the 
bye-law when he did the at complained 
of? Qu. The Gunmakers Company v. Fell, 
M. 16 G. 2. C. B. 390 
75. Whether it be ſufficient io ſuch a caſe to. 
Rate that the fact was done on a day ( after 
a videlicet) after he was ſubject to the bye- 
law, as it appears by other parts of the de- 
claration? Ou, ib, 
76. It is ſufficient for the aſſignee of a bail- 
bond to ſtate in bis declaration that the 
ſheriff aſſigned the bond to him according to 
the form of the flatute, without adding that 
«© the aſſignment was under the hand and 
ſeal of the ſheriff.“ Dawes v. Papworth, 
E.16G.2.C.B. 408 
77. To ſuch a declaration the defendant may 
plead that the ſheriff did not aſſign &c ac- 
cording to the form of the ſtatute; and the 
plaintiff may tender an iſſue on it in thoſe 
words. ib. 


78. In an action for a penalty under the bri- 
bery ad, 2 C. 2. c. 24+ it is ſufficient to 


ſtate that the defendant corrupted A. B. (a 
voter &c) to vote for C. D. by giving him a 
ſum of money as à gift or reward for his the 
ſaid A. B.'s giving bis vote &c.; without 
ſaying that he gave A. B. that ſum for the 
purpoſe of bribing him to give his vote &c. | 
Mead v. Robinſen, MH. 17 G. 2. C. B. 427 
79. A declaration in replevin ſhould ſpecify 
the place where the goods were taken : but 
the defed is cured by the defendant's plead- 
iog ; he ſhould demur. Bullythorpe v. Tur- 
ner, E. 17 G. 2. C. B. 475 
80. A plea of cepit in alio loco (in replevin) 
is a plea in bar, (not in abatement, ) 
though it pray judgment of the declara- 
tion. ib. 477 
81. In replevin the defendant pleaded cepit 
in alio loco, and avowed taking the goods 
in ſuch other place whither they had been 
een, conveyed within 30 days & 


\ from 


Y 
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4 from the demiſed premiſes, as a diftreſs for | 


rent: the plaintiff in his plea in bar traverſed 
the avowry, and took no notice of the ple; 
and on demurrer it was holden ill, the 
' avowty being in the nature of a ſuggeſtion 
to entitle the party to a return of the 
diftreſs, and not traverſable. Page 477 
$2. Form of judgment in replevin. ib. 
481, 2 
23. 1 an action on the caſe by the owner of 
an ancient ferry againſt a perſon who erects 
a new ferry near to his, the plaintiff may 
declare on his poſſeſſion. Bliſſt v. Hart, 
M4. 18 G. 2. C. B. 7 508 
84. So, in an action on the caſe by a com- 
moner againſt a ſtranger and wrong: doer. 


Greenhow v. Tifley, H. 20 G. 2. C. B. 


G21. 
$5. But in an action againſt the lord, be muſt 
ſet forth his title. ib. 


86. In a declaration in fuch an action by the 
owner of the ferry he need not ſet forth 
that he keeps boats and ferrymen ſufficient 
to carry paſſengers over. ib, 
$7. In an action for a malicious proſecution, 
in charging the plaintiff with conſpiring 
with others to defraud the defendant of the 
intereſt of an Eaſt India bend, the declara- 


tion ated that the bond bore intereſt “ as 


therein is (not was) mentioned,” and held 


good. Jacſſen v. Sharp, H. 18 G. 2. C. B. 


| * 525 
88. The defendants juſtified, in treſpaſs, under 


a right of common of paſture: the plain= 
tiff replicd an incloſure and approvement 


of the place where &c by the lord of the 
manor, averring a ſufficiency of common 
left for the defendant “ and all other per- 
ſons of right having and uſing common 
&c;” the defendant traverſed the ſufficiency 
in thoſe words; and after verdict for the 
- plaintiff on an iſſue on that traverſe the 
Court refuſed to grant a repleader, ſaying 
thoſe words meant all perſons baving a 
right to uſe the common.” Parnbam v. 
Pacey, H. 18 G. 2. C B. 532 
89. When the King is plaintiff. in a quare 
impedit, the defendant canot plead ſeveral 
matters under the flat. 4 & 5 An. c. 16. 


Tb. King v. Th arab of York, . 
18 G. 2. C. 8. Page 833 
90. Though at common law a defendant 
could not plead ſeveral matters in à quo 
warranto information, he may by ſtat. 32 
G. 3. c. 58. . 1. ib. 534. n. a. 
91. It is a bad plea in abatement, that the 
defendant's name of baptiſm is not ſo and 
ſo. Evans v. King, E. 18 G. 2. C. B. 


92. In an action on the caſe for enticing 
away the plaintiff's wife, it is not ne- 
ceſſary to ſet forth the means uſed by the 
defendant to entice &c. Vinſnore v. 
Greenbank, M. 19G. 2. C. B. 583 

93. Nor is it neceſſary to ſet forth the means 
uſed by the defendants in an indictment 
for a conſpiracy. {Caſe- referred to.] ib. 

n. a. 

94. Nor in an indictment under flat. 37 
G. 3. c. 70. for endeavouring to ſeduce 
ſoldiers from their allegiance, ib, 

95. In an action againſt the heir on a cove- 

nant made by the anceſtor it is not ne- 


| ceſſary to allege in the declaration that the 


none, he muſt plead it. Dyke v. Sweeting, 


M. 19 C. 2. C. B. 587 
96. Nor is it neceſſary in an action of debt 
againſt the heir. ib. 


97. To an action of covenant to pay money 
on a particular day the defendant cannot 
plead payment on a prior day: he muſt 
plead payment on the day. ib. 586 

98. In a plea of tender the defendant muſt 
ſay he was always ready to pay: ready 
from the time of the tender is not ſuffi- 

cient. Haldenby v. Tube, H. 21 G. 2. 

6. 632 

99. Toa plea of tender the plaintiff replied 
a demand and refuſal before ſuing out the 


writ the defendant tendered &c; traverſing 
that at any time after the tender and before 
ſuing out the writ the plaintiff requeſted 
him to pay &c ; rejoinder bad, ib, 
100, Defendant in a plea juſtified taking 
cattle damage feaſant, and afterwards re- 
joined that they were taken furcharging 
the 


heir had lands by deſcent: if he had 


writ: rejoinder that before ſuing out the 


| Ste Bras No. 12. 
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P 0 L I c . | 
See nn 


POOR KATE, 


— 


POST E A, 
See Evipence, Mets 


POWER OF ATTORNEY, 
See ATTORNEY, No. 1, 2. = 


PRACTICE, 


See Cos 1s, No. 2, 35 4. 5. EXECUTION. - 


JopGmenT, No. 1. 
1. The Court reſuſed to ſet aſide the execu- 


tion in the ſecond action, (a writ of error 7 


having been brought on the firſt judgment, ) 
becauſe the defendant had not before applied 

to ſtay the proceedings in the ſecond action. 
Robinſon v. 2 MH. 13 C. 2. C. B. 
183 

2. And in ſuch caſe it is nn whether 
the execution has been executed or the 
writ only delivered to the ſheriff to be exe- 
cuted. Clarkſen v. Phy/ict, M. 13 C. 2. 
C. B. 
3. The Court refuſed to order the adminiſtra- 
tor of a bailiff (to whom an execution 
had been delivered) to pay over to the 
plaintiff the money which he had received 
after the bailiff's death. Want v. Swayne, 
A. 13 G. 2. C. B. | 185 


4. Venue charged, after an order for time to 


plead. Rowley v. A. H. 15 G. 2. C. B. 
318 


5. But not where the defendant is under 


terms to plead iſſuably and take ſhort 
notice of trial at the firſt ſittängs in London 
or Mbddigjes. [Caſes | referred to in n. b. 1 

ib. 


6. If a rule be moved for to ſtay the proceed- 
| ings in a bail bond, it muſt apt be entitled 
in the original cauſe but in the action on 


184 


the common: held to be a dare. I: 6 
Elis u. Rowles, M. 24 G. 2. C. B. Page 638 


AA £ 


ie 


51 


the bail-bond. * v. Smith. Z. 17 
G Page 461 
7. Bringing an action on a Jap within 
two terms is not equivalent to charging che 
defendant in execution within two terms, 
within the rule, E. 8 G. 1. Childs v. 
n 18 G. 2. C. B. 531 


PREC EPT, 
See INFERIOR CourT, No. 14, 15, 16, 17. 


PRESCRIPTION, 
See War, No. 1. 2. 57 


PRESENTATION. 


1. If A. and B. co-parceners of an advowſon 


do not agree to preſent on a vacancy, A. 
the eldeſt, or her aſſigns, may preſent to the 
firſt turn, and B. or het aſſigns to the next. 
Barker v. The Biſhop of London, H. 26 G. 2. 
C. B. 0 
2. And if, when A. and B. do not agree, G. 
(a ſtranger) implead A. only by quare 
impedit on a vacancy and recover, it is a 
bar to a quare impedit brought by B. 
againſt C. for that _ 2 not for the 
next turn. ib, 


PROCESS, 
See INFERIOR Cour. 


PROCHEIN AMY, 
See ATACHMENT, No. 1. 


PROFERT. 


4. K party who claims under a deed &c in the 


hands of a third perſon, to the poſſeſſion 
of which he has no right, need not make a 
profert of that deed in pleading. Stone v. 
Rawlinſm, E. 18 G. 2. C. B. 560 
And Titley v. Foxall. 689 
2. Therefore the indorſee of the adminiſ- 
trator of the payee of a promiſory note 
need not make a profert of the letters of 
adminiſtration in his declaration, in an 
action on the note againſt the maker. 560 


PROHIBITION, 
See CourT, No. 5, 6. 


3 AupER ro TIE PRINCIPAL MATTERS.” 


'PROMISORY NDTE, 
Be es bes? No. 3. | | 
2. A promiſory note 3 to A. or 5 
after ET h of B. is aſſignable under the 
Nat. 38 4 An. c. 9.3 and conſequently the 
:indorſee may maintain an action upon it 


-againſt the maker. Coleham v. Cooke, H. 15 


G. 2. C. B. A Page 393 


2. But when the fund out of which payment 
is to be made is uncertain, or it is uncer- | 


tain whether or not the time fixed for pay- 
ment will come, in either of thoſe caſes the 
©" promiſory note is not within che ſtatute. 


ib. 375 
ib. 399 


3. See inſtances Ca. d. 5 
4. Three days“ grace are allowed on promiſory 
notes 2s well as on bills of exchange. 


- of Caſes referred to, n. a.) 5. 395 
3. The executor or adminiſtrator of the payee 
of a ptomiſory note may aſſign it over to 


a third perſon, who may ſue on it in his 


own name. Stone v. * Z. 18 G. 2. 


C. B. 559 


.- PROT ESTAN 55 
Bee Parur. 


QUAKER, ONT: 
See AFFIRMATION. 


QUARE IMPEDIT, 
Ses PRESENTATION. . 


1. A quare impedit may de brought for a 
church and an hoſpital. The Mayor c. 
Bedford v. The Biſhop of Lincoin, H. 19 G. 2. 
A 608 


Quo WARRANTO INFORMATION, 
See PLEADING, No. 90. 


* 


R 


REASONABLE TIME, 
See nn No. 5% 


1 
ö 
| 
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- RECOGNIZANCE, x 
See PLaapma, n 13. zien 
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RECOVERY: 


1. If tenant in tail of Jands by purchaſe under 


a ſettlement made by an anceſtor ex parte 
matern3, ' with the reverſion in fee by deſcent 
ex parte materna, ſuffer a common re- 
covery to the uſe of himſelf and his heirs, 
the lands will deſcend to his heirs ex parte 
' paterna, Martin d. Tregonwell v. Strachan 


in error. Dom. Proc. E. 17G. 2. Page 444 | 


2. It would have been otherwiſe, if he had 
had both bee Alebnt from his mother. 
ib. 448 

$3 WP of common recoveries ſtated. ib. 
. / 452 

4. The Gene will 83 a recovery when- 
ever it can be done conſiſtently with the 
tuies of law. Mynne v. "Thomas, E. 18 
C.., „ 363 
5. But they cannot amend the teſte of a writ 
of entry, where it is not the miſpriſion of 
the clerk and where. * is nothing to 
amend by. ey 
6. "The common ck cannot appear by 
attorney before the day of the return of the 
writ of ſummons. * ih, 
7. If the vouchee die before the return of 
the writ of ſummons, the recovery is erro- 
neous. ib. 


REMAIND ER. 


1. Limitation to A. for 99 years, if he ſo long 
live, * and from and after the death of A. 
or other ſooner determination of the eſtate 
limited to 4. for 99 years, then to truſ- 
c tees during the life of 4. to preſerve con- 
de tingent remainders, and after the end or 
© other ſooner determination of the ſaid 
term, then to the firſt ſon of the body of 
« A. in tail male,” with divers remainders 


over: A.,; together with his ſon B., levied a 


fine, and ſuffered a recoyery, and both died: 
held that the limitation to B. was a good 
limitation; that the limitation to the truſ- 
tees was a veſted remainder ; that the free. 
hold was in them at the time of levying the 


make a gocd tenant to the præcipe, and 
2 X that 


fine; conſequently that the fine did not 


1 3 "OT 


r - - _—» 
* N 
- 
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a beben 2 660 hac elthir the re- 


mainder to B. or theſubſequent remainders. 


Parkbutft v. Smith, leſſee of Dormer; in 


| Error. H. 156. 2. Dam. Proc, Page 327 
2. r ib. 357 


RE N r- CHARG E., 


3 


Wo 814 Conprreon, Ne. 1. PiaxpIG, No: 72. 


* REPLEVIN, | 


Bee Cours, No. 9. Frame, No. 7% | 


30, 81, 82. 


I. A .ceplevin. is a perſonal Aion, Fan; 
the title to land be brought in queſtion, 


Eaton v. Southly, H. 19 G. 2. C. B. 134 


2. 1 action of replevin to recover damages | 
is an action within the meaning of the ſtat. | 


24 G. 2. 6445 which requires a plaintiff 
to demand a copy of the warrant of a juſ. 
ctice, under which an officer (defendant) 
acted, 'befote he brings his action. Pearſon 


3» "The court -will not grant an attachment | 


againſt a ſheriff for not taking a replevin- 
bond on his granting the replevin. Twells 


v. Colville, M. 16. G. 2. C. B. 375 
4. But an action will lie againſt bim for not 
taking 2 replevin-bond. ib. 


5. $0, for taking inſufficient * [Caſes 


referred to, n. B. i ib. 
5. In that action the party can only recover 


to the amount of double the value-of the 


goods diftrained. | ih. 


7. It not appearing in a declaration by the aſ- 


ſignee of a replevin-bond that the plaintiff 


was the avowant or perſon making cogni- 
-Zance, the court of themſelves referred to 
the teplevin ſuit, it being of record in this 
court, and the declaration concluding prout 


patet per cane. Fe v. ; Horton, 


E. 1 G. a. C. B. | 460 
8. Goods taken under a diſtreſs, for a penalty 


on a conviction under an act of parliament, 
' cannot be replevied.; ſemb. Pearſon v. Ro- 


Amt, E. a8 6.2. G — 


RESIGNATION, 
1e No. N 


4 , "0 


o 


| 
| 
| C1 


J 


| an. aftion for worde in ane «court, though 


TY RETAINER; 
See ExxcyTon, No. 4, 5. e 12 
phe RIGHT or WAY, +" 


See War. EN 
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1. Where an executor ſues in * own name 
for money due to the teſtator in his lifetime 
but received by the defendant afterwards. 
the defendant cannot ſet off à debt due to 
him from the teſtator. Shipman v. Thomp- 
in, T. 11 C 12 G. a. C. EB. Page 106 


2. But a debt due to the defendant as ſuryiv- 


ing partner may be ſet off againſt a demand 
on him in his own right. i6, note. 


3. So a debt due from the plaintiff as ſurviv- 


ing partner to the defendant may be ſet off 
againſt a debt due from the defendant to the 
plaintiff in his own right. ib. note. 
4. Under the ſtat. 8 G. 2. c. 24. no debt on 
bond can be ſet off, unleſs it be on a bond 
for ſecuring the payment of money. Hut- 


chinſon v. Sturges, * * 13 G. 4. C. B. 


| 261 
5. 0 a bail-boud cannot be ſet off 
under that act. ib. 263 


6. Nor can ſuch a bond given to an officer of 


the Palace · court) be ſet off under the ſtat. 
2 G. 2. c. 22, to an action brought againſt 
that officer . th, 


7. But a bail- bond affigned ov over to the party 
may be ſet off to an action brought by that 


1 ſemb. 15. 264 
SHERIFF, 
| Ser ATTACHMENT, No. 4, 5. krrI zva, 
No. 3,4, 556. | | 
SLANDER, | _ + 


Ser Cosrs, No. 10 Evipexcs, No, 4. 
23 3» 
1. The ents not arreſt the jadgtione in 


e | lime 
- , f e 


DEX ro THE: BRINCIPAL MATTERS, 


" Hine of © be not aBtionable, Lind v. ] 


Morris, E. 17 G. a. C. B. | Page 4 
2. Aitor, where there are two 0 and 
none of the words in one are actionable, 


. a general verdict for the plaintiff, ib. 
e $TATUTES. 


kissen. 5 


5. e. WY Dives: 2 17 
. — 2 $03- 466, n. 
— . 13. Diſtres,, _ 
18. c. 5. Coſs. . 18 
— c. 14. Amendment. Ay 


27. c. 20. Plymouth, 14110 


1. . If the words of the enaQing part of a Ha- ; ee PR „„ 
tte be doubtful, they may be explained by 5 5 4 — 443, * * ; 
the title or preamble, Coleban v. Cooke, | | 7 7 * 
H. 16 G. a. CB. © . Jams L 
2+ But the plain words of an enacting clauſe | 1 | 
are not to be reſtrained by the title or pre- I. c. 4. / 6. Papiſts, | 76 
ne, ib. — c. 15, Bankrupt. 403, 1. 
3. The ſtat. 7 28 N. 3. c. 7. giving an ac- | — c. 22, Juriſdiction. 6335 
tion for a falſe return of member of par- 3. c. 5. Papiſts. | 79 
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STATUTES or | LIMITATIONS, 
See PLEADING, No. 16, 17. 18, 19. 
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2 SUNDAY. 
See ARREST, © FT PR 0! 2 pp 1 -» 
SUPERSEDEAS., , : 
65 Ennon, War OF +» +l ex 3) 
ME CI TUTET 
TENANT, 


F% 


8. Couxx, No. 1, 2, 3. 4. Hxxror, No. 


1 % „ . AND Texant, \ 


| TENANT IN « COMMON, 2 
See ACCOUNT. 
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| Fee PLEADING, No, 34, 35+ 98, 99» 


TENURE, 
See CourT, No- 1, 2, 3, 4. 


TOLERATION ACT. 5 
See D18SENTERS, 7 


| TOLL. 


1. A preſcription to take toll for paſſing on an 
ancient navigable river through the plain- 
tiff's manor is bad in law. © The mayor Se. 


of Nottingham v. Lantert, 7. 11 & 12 G. 2. 
F d 


2. A preſcription for toll. thorough cannot be 


ſupported, unleſs a e for it be 
be wn. . b. 


3. Aliter of a toll oe 1 1 2 conſidera 
ton {implied ene ibs 
| TRADR 
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TRADE, 
r By Law, No. 1, 2, 3, 4. 


7 raEs Ass 
See PLEADING: 


T RIAL. 


1. It is no objection after verdict that an 
Aion of covenant for not repairing &c 
was brought and tried in a foreign county, 
that defect being cured by the ſtatute 16 U 

17 Car. 2. c. 8. The Batliffs &c of Litch- 
Feld v. Slater. M. 17 G. 2. C. B. Page 431 


T ROVER. 
See DETINUE, | . 
1. Trover for old iron,” without ſaying 


what quantity, good after verdict. Talbott 
V. Spear, E. 11 G. 2. C. B. 70 


V 
VENIRE FAC IAS. 


1. The venire facias (in an action on ſtat. 
788 V. 3. c. 7. which gives an action 
for a falſe return of members of parliament) 
may be de corpore comitatus, that being a 
remedial act. Adyddelton v. Wynn, Bart. 

"2 in error, H. 19 G. 2. Cam. Scac. 599 

2. And ſince, by flat. 24 G. 2. c. 18. % 3. 
tte venire may be de corpore comitatus in 
all actions or informations on penal ſta- 
tutes. ib. . 


VENUE, 


VERDICT, 


. See JUROR» 


VERDICT, 


1. A negative need not be f 
verdict, except where it is heceſſary to ew 
that a perſon or thing doe 
a particular exception. 
Notting ham v. Lambert, 


Special. 


14.7 


1177 
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VICAR, 


| T's | 


VIEW. 

x. A tenant in a real action may pray a view 
either before or after the demandant has 
counted. Davis Vs Lees, . 16 G. 2. IN B. ; 

Page 344 

2. A view, being a dilatory, is only to be 

granted in caſes where it is neceſſary. 
| 585 ib 347 
3. And conſequently it will not be granted 


where it appears that the tenant knows 
| whatlands are demanded, ib. 


4. Nor where the tenant is in poſſeſſion of no 
other lands in the vill than the demandant 
ſues for. th, 


5. And in a cou et · plea (to a prayer of view) 
it is not ſufficient ſor the demandant to lay 


that the tenant is in aQual poſſeſſion of the 
lands demanded z he muſt add «+ and of 


no other lands in the ſame vill.” ib. 348 
6. But the tenant is entitled to a view when 


he is in poſſeſſion of more lands in the vill 
than thoſe demanded, ib. 347 


UNITY, 
See Cusrou, No. 17, 18. 


UNIVERSITY, 


See Cod N IZ AN cx. 
e. Leer, 
3 USES, 
See DEED, No. 4, 5, 6, 7, 8. 
1. A conveyance to uſes is to be conſtrued 
like a common law conveyance. Tapner d. 
Pectbam v. Merit, T. 12 C 13 G. 2. 


Ci. 180 


\ | 
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WARRANT, 
pps reey No. 2. 


1. A Warrant of diſtreſs granted by wo juſ 
tices under ſtat, 9 G. 2. c. 23. on a con- 


5 Mayor 55: of 4. viction for ſelling ſpirituous liquors withour 


cenſe need not be under the ſeals of the 
\3Y Juſtices: 


= | | Juſtices 2 it is ſafficient if it be under their ' 


3 bands, Padjield v. Cabell, Tr. 16 & 17 
1 G. 3. C. B. Page 411 
3 ; 2. A warrant only ſignifies an authority : it 
= does not ex vi termini-imply an inſtrument 
= under ſeal, : 5 id. 412 


j | e 


f 
WARRANT or ATTORNEY, | 


See JUDGMENT, No. 4. 
WAV. 

1. A general Way and a private way by pre- 
ſcription are inconſiſtent, and cannot be 
claimed together, Chicheſler v. Lethbridge, 

. 168. 2. CG. B. x 22 

2. Preſcription for a right of way for A. and 

. others (not naming them) is uncertain, and 
bad even after verdict. | ib. 

3. There may be a way of neceſſity. ib, 

4. An aQion will not lie by an individual for 
an obſtruction in a public highway unleſs 
he ſuſtain a particular damage: but if the 


- plaintiff ſtate that the defendant obſtructed 


&c by a ditch and gate acroſs the road, by 
which the plaintiff was obliged to go a 


Jonger and a more difficult way, and that 
the defendant oppoſed him in attempting to 


remove the nuiſance, this is a ſufficient da- 
mage to ſupport the action. 10. 73. 


5. A., the owner of a cloſe ſituate within | 


cloſe belonging to B., had a preſcriptive 
right of way through. B.*s to his -own; 
24 years ago B. ſtopped up the old way, 


III 1 * 


ſince until lately when B. ſtopped it up; 


going over the new way, it was holden 

kat 4. could not juſtify uſing the way as 
2 way of neceſſity, but that he ſhould either 

have gone the old way and thrown down - 

| the incloſure, or brought an aAion againſt - 

B. for ſtopping up the old way. Reynolds | 


4 


and made a new way which was uſed ever [ 


in an action brought by B. againſt 4. for | 


%. Edwards, M. 15 G. 2. C. B. 282 
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e INDEX TO THE PRINCIPAL MATTERS: 


WILL. 


1. The atteſtation of a will need not- We 
that the witneſſes ſubſcribed their names in. 
the preſence of the teſlator. Brice v. 
Smith, E. 10 G. 2. C. B. Page x 


WITNESS. 

1. A perſon who gives a bribe to another to 
vote at an election for -members of patlia- 
ment is a competent witneſs to prove the 

- bribery in an action for the penalty under 
the flat. 2 G. 2. c. 24. Mead v. Robinſon 
A, 17 G. 2. C. B. | 422 
2. On a proſecution for penalties under the 
ſtat. 9 An. c. 14. / 5. the loſer of the 
money at cards is a good witneſs to prove 


the loſs. [Caſe referred to in n. c.] ib. 


2 

3. So, on a proſecution for the "NY 8 5 
23 G. 2. c. 13. / 1. for ſeducing artificers 
to go out of the kingdom, the proſecutor 
is a competent witneſs, though entitled to 
half the penalty. Tn. c.] ib, 
4. All perſons, who believe a future ſtate are 
competent witneſſes in this country, Omi- 
chund v. Barker, H. 18 G. 2. Cbanc. 549 
5. A perſon convicted of petit larceny not 
then a competent witneſs; nor a credible 
witneſs to atteſt a will under the ſtatute 
of frauds, Pendeck v. Mackinder, H. 28 
G. 2. C. B. n 665 
6. But now by ſtat. 31 6. 3. c. 35+ he is a 
competent wiineſs. ib. 668 n. 


WRIT. 

1. A capias returnable on a common return 
day, inſtead of a day certain, is only void- 
Karver v. James, T. 14 
258 


able, not void. 


15 G. 2. C. B. 
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